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THE WORK OF THE WISCONSIN SUPREME COURT 
FOR THE 
AUGUST 1937 AND JANUARY 1938 TERMS 


I. 
STATISTICAL SURVEY* 


Joun D. Heywoop 


The calendar of the Wisconsin Supreme Court for the August 
1937 and January 1938 terms included a total of 419 cases. This 
shows a substantial decrease in the number of cases coming before 
the court, although it may not indicate a real decrease in the volume 
of court work. The number of cases on several past calendars were 
as follows : 


1933-34 504 
1934-35 493 
1935-36 503 
1936-37 482 
1937-38 419 


Table I indicates the disposition of the cases on the August 1937 
and January 1938 calendars. Of these, 41.7% were completely af- 
firmed, while 25% were reversed. The remainder were partially 
affirmed, modified, continued, dismissed or otherwise disposed of. 

Excluding per curiam and dissenting opinions, the average number 
of opinions for each justice was 36.4. This is slightly lower than 
the average for any of the four preceding years. The 1937-38 terms 
did, however, produce two more dissenting opinions and five more 
dissents than the previous year. 

Motions for rehearing were again unavailing in the great majority 
of the cases. The three cases in which a rehearing was granted and 
a mandate vacated or amended all involved questions of public law. 
Two of these cases were part of the important Wisconsin Develop- 
ment Authority litigation. 





* The author is grateful for the assistance of Mr. Arthur A. McLeod, Clerk 
of the Wisconsin Supreme Court, and Mr. Fred Doar, Marshal of the Court. 

1 For statistical surveys of the work of the Wisconsin Supreme Court for 
1932-33, 1933-34, 1934-35, 1935-36 and 1936-37 see (1933) 9 Wis. L. Rev. 5; 
(1934) 10 Wis. L. Rev. 5; (1935) 11 Wis. L. Rev. 5; (1936) 12 Wis. L. Rev. 5; 
1938 Wis. L. Rev. 43. 
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Table III reveals that of the cases actually decided, 42, or 12.9% 
of the total, were concerned with negligence in automobile accidents. 
Nearly half of these automobile cases, however, were affirmed with- 
out opinion or decided with connected cases. The Master and Ser- 
vant classification has apparently dropped in importance. In 1937-38 
only 5.8% of the cases were so listed as compared with 11.6% in 
1936-37. This may reflect a trend or it may merely indicate a different 
viewpoint on the part of the compiler. In Tables III and IV each 
case is listed under only one subject, although several points may 
receive almost equal emphasis by the court. Necessarily the classifi- 
cation often becomes somewhat arbitrary. 


TABLE I 


DisposAL oF LitTIGATION* 


















































I nai ccceaicek tices eal tesa alone ahi eee oesbiiaale 41 
II A i nce sn sae ah dca snes aie deinda asa ahaasonooe 26 
I Sc catiscuaoec clas taipneaaulip besoin haespalaben baa 175 
I Oe I BE II TI I nists ccesensnsctnsscncncicasssctasentnsnsssssctabuncesemnnians 16 
Bs IE ON I, SNS gs sssscniisnsupacccnsovcrdenissiesancsisenasctindnseeabsdcsetnnnsinnabssuesiin’ 9 
Reversed in part, modified in part, and as modified, affirmed 4 
TO: IN MI ices esisccisiserctsapannanibisacstontivs 2 
EES EEXIESE See OR RSE RE OEE 105 
Reversed in part upon stipulation ................0 1 
Judgment reversed for non-appearance of respondent (Rule 32)  ...........-sssssss 3 
Judgment affirmed on motion of respondent (Rule 32) 5 
Appeal dismissed for want of prosecution (Rule 31) a 
Appeal dismissed on motion of appellant 
Appeal on proceeding dismissed 12 
Action dismissed pursuant to Section 269.24 .......sscssssssssseersessenesescsrsnsneseeneneceeneneers 1 
Writ issued as prayed 2 
Writ quashed .......... 1 
Writ of mandamus dismissed .................. 1 
Question answered in affirmative under Section 358.08 1 
Application to bring original action denied ..................0. 1 
Petition dismissed .................::00+ 1 
License to practice law revoked or suspended ...... 3 
Resignation of attorney accepted and name stricken from roll ...........-.-sssssesesessesees 1 
EE Sacer enn meee ee Meee er ere 419 








* This table shows the disposition of the 419 cases comprising the August 1937 
and January 1938 terms. Each case is listed once. Motions for rehearing are not 
included. 

» Includes cases affirmed without opinion under rule 64. 








Modified, and as modified, affirmed 
Remanded with directions:* 


Reversed without specific mandate 
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TABLE II 
DisposiTIon Upon REVERSAL OR PARTIAL REVERSAL 








Further proceedings by the Industrial Commission 
Set aside award of Industrial Commission 





Enter order confirming order of Dept. of Ag. and Markets ..........:-s:s0+ 


Affirm judgment of Tax Commission 








Set aside and vacate order appealed from 
Overrule demurrer to complaint or answer 








Sustain demurrer to complaint or answer 
Enter order confirming sale 








Restrain further proceedings 
New trial 








New trial on issue of damages only 
Dismiss the complaint 








Dismiss the cross complaint ...... 
Grant motion for summary judgment 








Dismiss the petition 
Enter judgment in accordance with opinion 





Enter order denying motion to limit or suppress adverse examination .. 


Further proceedings according to law 








Further proceedings in accordance with opinion 
Enter judgment in accordance with opinion 


2 
1 
2 
4 
ere 
8 
6 
5 





Enter judgment for plaintiff 














Quash writ of certiorari 


Distribute proceeds of estate 





Discharge the defendant 








10 

Reinstate jury’s answer and render judgment on cross complaint ..............+ 1 
Issue peremptory writ of mandamus 2 
Vacate peremptory writ, quash alternative writ 1 
1 

Grant motion for injunction upon compliance with condition ...........0ss000000 1 
1 

3 

7 

144 


Total 








in this compilation. 





*In some cases more than one direction is given. Every direction is included 
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TABLE III 
ToricaL ANnAtysis oF Dectsrons* 
Decisions 
With 

Administrative Law ............c.0000 5 
Agency 1 
Attorney and Client .............:000 4 
Banks and Banking ..................00+ 2 
Bills and Notes ...........-cscssorssmssssees 3 
CemNS CE TIO ccnccsttcnsteccscacsesecore 1 
Constitutional Law ...............:000 7 
Contracts 11 
Corporations 4 
Criminal Law 18 
Cee? TRIG csccnceccssccsscssececense 7 
Damages 4 
Elections 2 
Equity 4 
Evidence 1 
Insane Persoms  ........ccsssssersseeseseneee 1 
Insurance 12 
Master and Servant ...........-.0+ ai 13 
Mortgages 12 
Municipal Corporations .............. 23 
Negligence (Auto)  ....csscccsssssssseee 22 
Negligence (Other)  ...........:s:scssse 9 
Officers 1 
Partnership 1 
Paupers 1 
Personal Property  .........--csseserseee 2 
Persons 4 
Practice and Procedure ............+.. 29 
Probate 8 
TS CIID aa scsccessscctcesscicescccesse 2 
Real Property 10 
Sales 2 
Statutory Construction ............... 8 
Suretyship and Guaranty ............ 1 
Taxation 17 
Torts 6 
Trusts 3 

TDN isiasinniinscsniasition 261 





325 





* Cases in which there was a motion for rehearing are listed but once. 
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TABLE IV 
Topicat ANALYSIS OF OPrINIoNs* 
























































.. = fe i 
o ¢ A= | Ss 
4 aa i - S vA s Ra 
Administrative Law ................. 1 iti 1 sath 2 non al 1 
Agency pene onee one «se ‘te etee 1 ose 
Attorney and Client ................ on ae ‘ F 1 1 ‘ 2 
Banks and Banking .................. ios 1 1 ea a oa ida poe 
BN I BD Sisissctcnstnssessssscsces ‘si Jai ian 1 is 2 oi 
Conflict of Laws ............:000-- pe ile ie es ints ‘ned 1 tot 
Constitutional Law ................ ‘ol 1 1 ihe 3 2 its 1 
Contracts 3 2 jae 1 ie 1 4 po 
oe 2 2 i 
3 4 1 2 2 4 2 ease 
3 2 esse 1 1 eco 
1 2 1 eove ence 
sins 1 1 on 
2 1 1 
1 eee e 
Insurance 1 1 3 2 3 pee 2 ike 
Master and Servant ................ 1 1 1 3 1 4 2 
Mortgages st 1 3 1 4 3 aes 
Municipal Corporations .......... 3 6 2 4 “ie 4 4 1 
Negligence (Auto) ............... 1 3 4 2 3 6 3 
Negligence (Other) .................. 1 2 2 2 2 
Officers 1 
MID saniicindsevecisinssansirninse eae a a “ 1 pers a one 
Paupers 1 es és noe aun ie oe sie 
Personal Property. ..........--s.ses00 sas aise aii on 1 1 ones a 
Persons 1 1 1 1 ae 
Practice & Procedure .............. 5 2 6 3 1 2 
Probate 2 1 1 _ 
Public Utilities sie 1 ass 1 di 
Real Property 3 1 2 3 die sini 1 
Siatutory Construction ........... si pn 5 1 1 1 
Suretyship and Guaranty ...... ie ies 1 ‘ame 
Taxation 6 3 1 1 5 asi 1 
Torts 1 1 1 1 2 
Trusts 1 2 
II cisiadaiiasonnimadenss 35 41 34 38 35 33 39 9 








* This table does not include dissenting opinions. 
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TABLE V 
DissEnts* 














Concurrence in 
Dissenting Opin- 
With Without ion Written by 
Opinion Opinion Other Justice Total 
Rosenberry, C. J. .... 2 2 4 
I, iv: schincistseeseni 7 ai 2 G 
Se oe canal 2 3 2 7 
I, Bs cneceseesese 7 3 3 13 
Wickhem, J. .............. as 2 2 4 
i eres 1 1 1 3 
i SL 1 1 2 
, | ne 19 10 13 42 
TABLE VI 
DIsPosITIoN OF APPLICATIONS FOR REHEARING 
Motion for rehearing 
Denied with costs ‘i 22 
Denied without costs ........ 4 
Granted, and former mandate vacated or amended ...... 3 
Motion to modify mandate denied ‘a 1 
Total 30 





II. 
BANKING AND NEGOTIABLE INSTRUMENTS 
Jacos H. BruscHER 


Five cases which can be grouped under Negotiable Instruments 
and two which can be treated under Banks and Banking merit com- 
ment. 


A. NEGOTIABLE INSTRUMENTS 


Alropa Corporation v. Flatley, although it probably reaches a 
correct conclusion, is thinly reasoned. One of the issues was whether 
or not the promissory notes sued on were sealed instruments so that 
the ten year rather than the six year Statute of Limitations applied. 
Neither of the notes contained a reference to a seal in its body but 
both were signed “M. A. Flatley (Seal)”. The court held that 





"Includes dissents on rehearing. 
1226 Wis. 561, 277 N.W. 108 (1938). 
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although the notes were “executed” in Wisconsin, they were “‘de- 
livered” in Florida, related to Florida land because secured by a 
mortgage on real estate located there, and accordingly Florida law 
applied. By the law of Florida the notes were instruments under 
seal, and the ten year statute governed. 

The court makes no attempt to state or to analyze the facts 
constituting the alleged delivery in Florida. Apparently the defend- 
ant after signing the notes mailed them from Wisconsin to the 
payee in Florida. If this was the mode of delivery agreed on between 
the parties and if value had been given for the notes at the time of the 
mailing, then this might have constituted delivery in Wisconsin.? To 
ascertain what effect this case has upon the law of delivery of nego- 
tiable instruments it will be necessary for attorneys to study the 
record and printed case in the action. The opinion alone is not of 
much help. 

The fact that the notes were secured by a mortgage on Florida 
land does not conclusively establish that the parties intended the law 
of Florida to apply. In Central Trust Company v. Burton® it was 
held that the general rule which makes the law of the state where 
notes are made and are to be performed applicable is not changed 
merely because the trust deed securing the note includes foreign 
land. The notes in EF. L. Welch Company v. Gillett* were secured 
by a mortgage on Dakota land, but it was held that Minnesota law 
applied. In Brown v. Gates® the notes sued on related to Florida land. 
A Wisconsin resident signed and delivered the notes in New York, 
but the domicile of the payee in Massachusetts was designated as 
the place of payment. It was held that the law of Massachusetts 
applied, there being no evidence clearly showing an intention that 
the law of the place of performance was not to apply. In the Alropa 
case the court does not even mention the place where the notes were 
to be paid and accordingly fails entirely to consider what, according 
to previous Wisconsin cases, is the most important single factual 
element in these conflict of laws cases involving negotiable instru- 
ments. 

The two cases upon which the court does rely seem definitely not 
in point. The first, Lyndon Lumber Company v. Sawyer,® did not 
deal with a negotiable instrument at all, but rather with a deed to 








72 Beale, Conflict of Laws (1935) $312.2. 

*74 Wis. 329, 43 N.W. 141 (1889). 

*146 Wis. 61, 130 N.W. 879 (1911). 

*120 Wis. 349, 98 N.W. 205, 98 N.W. 221 (1904). 
*135 Wis. 525, 116 N.W. 255 (1908). 
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Mississippi lands, and in its opinion the court remarks :* “Hence the 
rule governing ordinary commercial contracts (Brown v. Gates, . . .) 
cannot apply.” The other case, Eau Claire National Bank v. Benson, 
involved the superadded liability of a stockholder of an elevator com- 
pany incorporated under the laws of Minnesota, and although it 
seems clear enough that the law of Minnesota applied to the stock- 
holder, it is not at all clear how that case applies to the principal 
one. 

Although it more properly falls within a discussion of the Uniform 
Stock Transfer Act than the Negotiable Instruments Law, the case 
of Hiubocky v. Schramel® must at least be mentioned. A certificate 
of stock in the defendant building and loan association was put up 
as collateral for a note by plaintiff’s parents who had no title to the 
certificate. The stock was in the name of the plaintiff, a minor, and 
his name was signed by his mother to a blank assignment without 
his authority. The note and the collateral were transferred for value 
by the payee, after maturity of the note, to the defendant building 
and loan association. There was no question but that the payee passed 
good title to the note. The material question was whether there 
was an enforceable breach of warranty of title to the stock by the 
payee-pledgee when he transferred it to the building and loan as- 
sociation. It was held that the fundamental common law rule that 
there can be no cause of action for breach of warranty where the 
transferee knows or should know of the defect applies to the statu- 
tory warranties described in Section 183.11 of the Uniform Stock 
Transfer Act. Accordingly, since the building and loan association 
through its officer knew that the stock was in plaintiff’s name, that 
plaintiff was a minor, that the certificate was not assigned by plain- 
tiff but rather by his mother, and that the debt for which stock was 
deposited was that of the parents and not of the plaintiff, there could 
be no recovery for breach of warranty. The conclusion of the court 
seems sound. Section 183.11 was taken from Section 44 of the Ware- 
house Receipts Act!® and Section 35 of the Bills of Lading Act,™ 
which in turn were adapted from Section 65 of the Negotiable In- 
struments Law.'* Accordingly, this decision would seem to be clear 





"Id. at 531, 116 N.W. at 257. 

*106 Wis. 624, 82 N.W. 604 (1900). 

*279 N.W. 637 (Wis. 1938). 

* Wis. Stat. (1937) §119.46. 

™ Wis. Stat. (1937) $120.35. 

"Wis. Stat. (1937) §116.70. See Commissioners’ note to Uniform Stock 
Transfer Act, Uniform Laws Annotated §11. 
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authority that the warranty sections of each of these acts are also 
subject to the common law exception.!* A lower New York case has 
held that the warranty section of the New York Stock Transfer Act 
which is identical with our Wisconsin section, except that it is en- 
titled ‘Warranties on sale of certificate”, does not apply to assign- 
ments of stock as collateral, but only to sales of stock. Our Wiscon- 
sin statute is entitled merely “Warranties” and to have followed 
the New York holding in the principal case would clearly have 
been wrong.'* 

In re Smath’s Estate dealt with a note as to which it was stipu- 
lated that the only consideration was love and affection between maker 
and payee. On the back of the note were two indorsements of interest 
payments. The court applied the general rule that a note executed 
without valuable consideration is a promise only and not the thing 
promised and consequently mere delivery of the note alone, without 
delivery of the thing promised, is not a valid gift inter vivos. The 
note in the hands of the payee was therefore unenforceable against 
the estate of the maker. This is clearly in accord with the general 
rule.1® 

Two negotiable instrument cases handed down during the period 
under consideration dealt with the factual issue of the extent of 
authority given by an accommodation maker, there being no holder in 
due course.27 


B. BANKS AND BANKING 


The number of bank stock and statutory superadded liability 
cases has fallen off noticeably. Only one needs to be mentioned here. 
In Banking Commission v. Purves,® the defendant gave his note 
accompanied by his stock as collateral to trustees under a stabilization 
agreement for a 100% voluntary assessment. Later he paid the 
note in cash, accepted a return of his stock, held it for twenty-one 
days and then after the bank had closed and after the banking com- 
tnission had made a statutory assessment on the stock, the defendant 





* Moody v. Morris-Roberts Co., 38 Idaho 414, 226 Pac. 278 (1923) (decided 
under the N.I.L.); cf. State Exch. Bank v. Nat. Bank of Commerce, 70 Okla. 
234, 174 Pac. 796 (1918), (1919) 2 A.L.R. 211. 

“ Appenzellar v. McCall, 150 Misc. 897, 270 N.Y.S. 748 (1934). 

* 226 Wis. 556, 277 N.W. 142 (1938). 

** Brown, Personal Property (1936) 171, and cases cited. 

*7Gannon v. Chaseburg State Bank, 225 Wis. 622, 275 N.W. 364 (1938); 
Horgen v. Chaseburg State Bank, 227 Wis. 510, 279 N.W. 33 (1938). The latter 
case was sent back for a new trial because of prejudicial remarks in opening 
statement to the jury. 

* 279 N.W. 634 (Wis. 1938). 
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tendered his stock to an agent of the commission in charge of the 
bank. The statutory assessment was made less than a year after 
the voluntary one. At the time the voluntary assessment was levied 
Section 220.07 (20) of the Wisconsin Statutes of 1933 was still in 
force, but it had been repealed by the time the stock was tendered 
after the closing of the bank. This statute provided that a stock- 
holder who has paid a voluntary assessment pursuant to a stabiliza- 
tion agreement should “upon the unconditional surrender of his stock 
to said bank” be relieved from all further liability. It also provided 
that whenever such a voluntary assessment has been fully paid, 
“such stockholder shall not be subject to any further or additional 
assessment for one year after the date of such payment.” It was 
held (1) that the pledge of the stock with the trustees was not an 
unconditional surrender within the statute; (2) that the tender of 
stock after the closing of the bank was ineffective because not timely 
and because Section 220.07 (20) was no longer in force and (3) that 
the provision exempting persons in the defendant’s position from 
payment of “any further or additional assessment” for one year ap- 
plied only to further voluntary assessments, and not to statutory 
assessments. Because Section 220.07 (20) is now repealed the case 
is of little present importance. 

In Guardian Agency v. Guardian Mutual Savings Bank one 
question was whether the inhibition against receiving or contracting 
to receive any compensation, etc., for organizing any banking cor- 
poration applies to the organization of savings banks as well as state 
banks. The court examined the history of the statute and concluded 
that even though the section now appears (because of a revisor’s bill) 
in Chapter 221 dealing with state banks, it also applies to savings 
banks dealt with by Chapter 222. The presumption that in the en- 
actment of a revisor’s bill there was no intention to change the 
meaning of the statutes revised was again indulged in. Another ques- 
tion raised in the case was whether the particular contract actually 
violated Section 221.02. The court held that it did and that the con- 
tract was accordingly void, even though the statutes contained merely 
a prohibition and not a penalty. 





* 227 Wis. 550, 279 N.W. 79 (1938). 
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ITI. 
CONSTITUTIONAL LAW 
CHARLES BUNN 


The Supreme Court of Wisconsin, like other appellate courts 
throughout the country, was called on during the last term to decide 
several difficult questions under both the state and federal constitu- 
tions. There will be space in this review for only a small number of 
these cases. 


A. Tue W.D.A. Decision 


The most conspicuous decision, whether or not the most import- 
ant, was State ex rel. Wisconsin Development Authority et al. v. 
Dammann.'The first decision in this case has already been the subject 
of a comment in this Review.? It will be remembered that the suit 
was in mandamus, to require the Secretary of State to audit three 
accounts incurred by the Wisconsin Development Authority, for pay- 
ment from the funds appropriated to it by statute.* In the first opinion 
the court held that the W.D.A. was the recipient of sovereign powers 
attempted to be delegated to it by Chapter 199,* that since the powers 
were sovereign and the W.D.A. was not a public officer the delegation 
failed, and the appropriation with it. Petitions for rehearing were 
granted, and the re-argument resulted in the second opinion, which 
takes a different view. 

In this opinion the court examines in detail the “duties and func- 
tions” of the W.D.A. as stated in the statute, and compares them with 
the corporate powers set out in the articles of incorporation of the 
company. The comparison shows that the two groups of provisions 
are substantially identical. It follows “that at the time of the enact- 
ment the corporation was empowered by its articles to do everything 
that it could do after the enactment of the statute. This being true, 
we cannot escape the conclusion that the statute conferred no power 
upon it.”5 With this view of the facts the court decided that the 
question whether sovereign powers were delegated was no longer 
in the case, and that the statute was to be judged solely as an appro- 
priation act. 





1277 N.W. 278 (Wis. 1938), rehearing, 280 N.W. 698 (Wis. 1938). 
?Comment 1938 Wis. L. Rev. 606. 

* Wis. Stat. (1937) §20.514. 

* Wis. Stat. (1937). 

*280 N.W. at 704. 
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But does this wholly foliow? If the powers are in fact sovereign 
(in the sense that they are such as may be vested only in a public 
officer), it seems to make no difference whether they are derived 
from the act of 1937, or from articles previously filed under the gen- 
eral corporation laws. In either case their ultimate source is a legisla- 
tive grant. The question recurs: Is the legislature competent to grant 
these powers by either method ? To answer that, one has to ask: What 
are the powers? 

They are not hard to summarize. The company is empowered 
“to promote or encourage” the organization of power districts and 
utility co-operatives, and the acquisition and operation by them and 
by municipalities of various utilities, “to survey” the power resources 
of the state, “to make studies” for their economical development, “to 
collect and disseminate information” concerning the foregoing, to 
“have access” to information in the possession of the state, and “to 
cooperate” with the United States. Except for the “have access” 
there is nothing here which any private individual or group might 
not do without violating any law, and without any special franchise. 
The difference between such a private group and the W.D.A. is 
that the latter has been granted public money to carry on its work. 
The question then is this: May public money be appropriated for 
these purposes, and, if so, may its disbursement be entrusted to a 
private corporation? 

The balance of the second opinion devotes itself to these questions, 
and we are at once on more familiar ground. We learn again that 
public money must be spent for public purposes; that the lack of a 
public purpose must be very clear before the court will halt an ex- 
penditure which has been voted by the legislature; and that to sur- 
vey the power resources of the state, make studies for their econom- 
ical development, and collect and distribute information on these 
subjects are clearly public purposes. It is further held, following 
Wisconsin Industrial School for Girls v. Clark County,® and other 
cases, that public money may properly be granted to a private cor- 
poration to be spent for public purposes. This sustains a consider- 
able part of the appropriation, and one of the litigated bills. It brings 
the court to “the portion o/ the act which offers the greatest diffi- 
culty,”? namely, the section which aliows the use of public money 





*103 Wis. 651, 79 N.W. 422 (1899). 
*280 N.W. at 710. 
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“to promote and encourage” the creation of co-operative and muni- 
cipal utilities. 

Most of us will share the court’s difficulty at this point. The pur- 
pose declared sounds like electioneering. It quite clearly sounded that 
way to the court. But in deference to the legislative view, and fol- 
lowing the long line of decisions which declare that an appropriation 
is substantially conclusive as to the propriety of an expenditure, the 
court concluded that “to promote and encourage” might reasonably 
contemplate a legitimate general educational activity, and sustained 
the appropriation for that purpose. Justices Fairchild and Fowler 
dissented at this point, and Justice Fritz concurred in a separate 
opinion. The result is that most of the expenditures are valid. 

But state appropriations must be for state purposes. To promote 
a particular municipal utility may be a public purpose of a single 
city ; it is not a public purpose of the state. Accordingly, the decision 
holds that state appropriations may not be expended to promote 
particular utilities, and disallows one of the litigated bills upon that 
ground. 

One’s reaction to this decision will no doubt vary with his poli- 
tics. Most lawyers will probably conclude that the court has dealt 
with a difficult group of questions in a way which shows a decent 
respect for the opinions of the lawmaking body, and also sustains its 
own reputation for impartiality and competence. 


B. Lazsor RELATIONS 


In quite a different field the court dealt with a matter of perhaps 
equal difficulty and importance. The case is Wisconsin Labor Rela- 
tions Board v. Fred Rueping Leather Co.8 The company concerned 
was a Wisconsin manufacturer. Its operations were, however, such 
as to bring relations with its employes clearly within the power of 
Congress, as that power is declared in National Labor Relations 
Board v. Jones and Laughlin Steel Corp.,® and later cases, and within 
the scope of the National Labor Relations Act and the jurisdiction 
of the National Labor Relations Board thereunder. The question 
presented was whether these facts meant that the same employe-rela- 
tions were excluded from the operation of the Wisconsin Labor Rela- 
tions Act and from the jurisdiction of the Wisconsin Board. 





*279 N.W. 673 (Wis. 1938). 
*301 U.S. 1, 57 Sup. Ct. 119 (1937). 
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A whole history of national-state questions is at once called up 
by this controversy. Shipping, railroads, trucks and busses, pure 
food, stockyards, plant and animal inspection, liquor, all have been 
the battleground of difficult adjustment. The present case differs 
from most of the great landmarks in that it is admitted on all hands 
that the very facts complained of before the state authority and the 
very action that it took might have been made (although they were 
not) the basis of like action by the National Board. The argument 
that “Congress had occupied the field” was therefore very strong. 

But it was not conclusive, and the court sustained the state author- 
ity. The opinion is by Justice Wickhem, and is this time unanimous. 
The court concedes, as of course it must, that the authority of Con- 
gress is paramount when it acts within its powers, but points out 
that important state interests are also involved, and insists that an 
intention to exclude the state from such a field should not be im- 
puted to Congress unless it says so very clearly. The opinion then 
examines the federal and state acts in some detail to determine 
(1) whether they are in conflict, and (2) whether the federal Act 
contains any provision clearly excluding the state power. The answer 
on both points is no, and the state authority is accordingly sustained. 

This brief paraphrase fails wholly to do justice to the opinion, 
which is a masterpiece of clarity and statesmanship. The result seems 
wholly wise. If every labor controversy of every maufacturer whose 
goods move interstate had to go to Washington for hearing and adju- 
dication, a vast amount of delay, expense, and inconvenience would re- 
sult. It is to be hoped that the views of the Wisconsin court will 
prevail with the Supreme Court of the United States when and if the 
question reaches that court. 


C. Due Process anpD Eguat PROTECTION 


Weco Products Co. v. Reed Drug Co.,® sustains the Fair Trade 
Act! which in substance authorizes manufacturers of trade-marked 
articles to fix the prices at which their products shall be sold at re- 
tail, and makes such prices binding on all retail sellers. The decision 
follows Old Dearborn Distributing Co. v. Seagram Distillers Corp.™ 
and cases in New York, Illinois, and California. 

One provision of the act gave trouble. Subsection (8) provides: 
“This section shall not apply to any co-operative society or association 





225 Wis. 474, 274 N.W. 426 (1937). 
*% Wis, Stat. (1937) $133.25. 
* 299 U.S. 183, 57 Sup. Ct. 139 (1936). 
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not organized for profit.” The court holds that this is arbitrary and 
invalid, but severable, so that the rest of the act stands. 

It would seem that the court is right, and that the inclusion 
of the subsection was ill advised from any point of view. As written 
it seems to say that co-operatives, but no one else, may sell below 
the manufacturer’s fixed prices. If that really is its meaning it is 
contrary to the purpose of the act, not necessary to co-operative 
business, and seems to create a classification having no reasonable 
basis. It is likely that the intended (though unexpressed) meaning 
was quite different. Some one evidently feared that the prohibition 
against selling below established retail prices would prevent the cus- 
tomary “patronage refund” of co-operatives. But a co-operative 
patronage refund is not a price reduction on any particular sale. 
Under Section 185.16 it is a distribution of part of the “net pro- 
ceeds” (that is, profits) earned on the total business of the associa- 
tion for a given period, after all expenses, and differs from the divi- 
dend of the ordinary corporation in only one respect, that is, that it 
is paid “in proportion to the volume of business conducted . . . with 
the association” rather than in proportion to stock held. Nothing in 
the Fair Trade Act and nothing in the present decision affects such 
a distribution. 

Two decisions on municipal ordinances give what seems to be 
a somewhat novel slant to “equal protection of the laws”. They are: 
State ex rel Ford Hopkins Co. v. Mayor and Common Council of 
Watertown and City of Juneau v. Badger Co-operative Oil Co.'* 
The ordinance in the first case forbade restaurants connected with 
other businesses (except hotels) unless shut off by a solid partition. 
That in the second case forbade the storage of gasoline and oil within 
200 feet of any building. Both exempted establishments existing at 
the date of enactment of the ordinance. This exemption the court 
held not germane to the purpose of the regulation and arbitrary, 
and the ordinances were held invalid. (The oil ordinance was held 
bad on other grounds as well.) 

Whenever a new regulation under the police power takes effect, 
the question of what to do about existing structures and employ- 
ments becomes troublesome. Within limits even substantial existing 
buildings may be declared unlawful, and their removal required.’® 
But that is often thought to be unnecessarily destructive of existing 





226 Wis. 215, 276 N.W. 311 (1937). 
“279 N.W. 666 (Wis. 1938). 
** Hadacheck v. Sebastian, 239 U.S. 394, 36 Sup. Ct. 143 (1915). 





20 WISCONSIN LAW REVIEW [Vol. 1939 


values, and frequently existing structures and employments are per- 
mitted to continue. “The 14th Amendment does not forbid statutes 
and statutory changes to have a beginning,” and discrimination be- 
tween proposed new ventures and those existing at the effective date 
of the new law is generally held to be quite proper.’® In one quite 
recent case’? the Supreme Court of the United States held a par- 
ticular regulation of this sort to be “not a regulation of a business 
or an activity in the interest of, or for the protection of, the public, 
but an attempt to give an economic advantage to those engaged in 
a given business at an arbitrary date as against all those who enter 
the industry after that date’’?® and therefore bad. It may be that the 
ordinances in these two cases were in that class. Certainly the cases 
do not establish the general proposition that no exemption of existing 
structures is permissible. 

The Ford Hopkins case seems to cast doubt on the validity of 
Section 162.02 (2) of the Statutes, which is quite similar to the ordin- 
ance complained of. But the court was careful to point out that it was 
not passing on that section. 


IV. 
CONTRACTS AND QUASI CONTRACTS 
WItiiAM T. LITTLE 


A. OFFER 


In Frank v. Metropolitan Life Insurance Co.’ a clause of an in- 
surance policy which provided “this policy may, with the consent of 
the company . . . be renewed upon the payment of the premium .. .” 
was construed to constitute an offer, which if accepted before affirm- 
ative revocation by the comipany became a contract. The decision 
does not seem to give full effect to the phrase “with the consent of 
the company” when it requires the company to affirmatively express 
objection to the renewal. In this respect the case also seems some- 
what i.:consistent with the language of the court in Redeman v. Pre- 
ferred Accident Insurance Co.? where the court said of a similar 





** Watson v. Maryland, 218 U.S. 173, 30 Sup. Ct. 644 (1910); Sperry and 
Hutchinson Co. v. Rhodes, 220 U.S. 502, 31 Sup. Ct. 490 (1911); Stanley v. 
Public Utilities Commission, 295 U.S. 76, 55 Sup. Ct. 628 (1935); Sammarco v. 
Boysa, 193 Wis. 642, 215 N.W. 446 (1927). 

* Mayflower Farms v. Ten Eyck, 297 US. 266, 56 Sup. Ct. 457 (1936). 

* Id. at 274, 56 Sup. Ct. at 459. 

1227 Wis. 613, 277 N.W. 643 (1938). 

7215 Wis. 321, 328, 254 N.W. 515, 518 (1934). 
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provision, “The company did not agree to give the plaintiff notice 
at the expiration of any renewal period in case it declined to renew 
the policy.” 


B. ACCEPTANCE 


The court in several cases considered the question of what acts 
were sufficient to constitute an acceptance in the absence of express 
assent. In Will of Bate* the performance of the act requested with 
the knowledge of the offeror was held to constitute an acceptance, 
which result appears to be in accord with well settled principles of 
law.* In Nolte Flint Co. v. Water Wisconsin Co.5 a landlord’s con- 
duct in permitting a former tenant to remove fixtures from the 
premises and in making repairs was held insufficient to constitute an 
acceptance of a prospective lessee’s offer to rent, since the ambiguous 
character of the acts was as consistent with the rejection of the offer 
as with its acceptance, and the acts were not representations made 
to the prospective lessee. 

In Sell v. General Electric Supply Corporation® the court held 
that in the absence of a prior course of conduct the silence of a 
principal in response to an order solicited by his agent did not con- 
stitute an acceptance. The question of the duty of the principal to 
speak under such circumstances has divided the courts, some juris- 
dictions holding that the principal has a duty to reject, and imply an 
acceptance from a failure to reject in a reasonable time;’ others 
hold a duty exists only in the event of special circumstances or a 
prior course of dealing ;* and still others holding that no duty exists.® 
The division of authority may be more apparer? than real as a close 
reading of the cases will generally disclose special circumstances in 
cases where an acceptance has been found; and none where it has 
been denied. 





*225 Wis. 564, 275 N.W. 450 (1937). 

*I Restatement, Contracts (1932) §63. 

* 226 Wis. 313, 276 N.W. 297 (1937). 

*227 Wis. 242, 278 N.W. 442 (1938). 

"Blue Grass Cordage Co. v. Luthy & Co., 98 Ky. 583, 93 S.W. 835 (1896) ; 
Peterson v. Graham Brown Shoe Co., 210 S.W. 737 (Tex. Civ. App. 1919); Hen- 
drickson v. International Harvester Co., 100 Vt. 161, 135 Atl. 702 (1927). 

* Enterprise Mfg. Co. v. Campbell, 121 S.W. 1040 (Ky. 1909); Ammons v. 
Wilson and Co., 176 Miss. 645, 170 So. 227 (1936) ; Cole-McIntyre-Norfleet Co. 
v. Holloway, 141 Tenn. 679, 214 S.W. 817 (1919). 

*Gould v. Gates Chair Co., 147 Ala. 629, 41 So. 675 (1906); Metzler v. 
Harry Kaufman Co., 32 App. D.C. 434 (1909); Senner & Kaplan Co. v. Gera 
Mills, 185 App. Div. 562, 173 N.Y. Supp. 265 (1918). 
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In Nolte Flint Co. v. Water Wisconsin Co. the court held that 
the act of the offeree’s employee in erroneously cashing a check ten- 
dered to the principal with the offer would not constitute an accept- 
ance where the offer was rejected and a return of the money ten- 
dered before the offeror learned of the cashing of the check. The 
case may conceivably indicate the necessity for actual communica- 
tion where an acceptance of an offer for a bilateral contract is sought 
to be implied from conduct. However, the result may also be based 
on the lack of authority on the part of the employee to accept the 
offer. If such is the rationale of the decision, it would seem open 
to the objection that the employee did have authority to cash checks 
tendered to his principal and that the principal should be bound by 
the consequences of such authorized act. 


C. CoNSIDERATION 


In Mollet v. Bloedorn® the court held that an agreement for the 
purchase of realty might be modified by a later agreement that the 
purchaser would pay a debt of the vendor in addition to the purchase 
price already agreed upon, and that such modification did not require 
a new consideration. The question involved has caused a sharp di- 
vision of authority in the country. In addition to the rule that no 
consideration is necessary to modify a contract executory on both 
sides which prevails in Wisconsin, some jurisdictions hold that con- 
sideration is necessary, but that the other party’s promise to perform 
his contractual duty is sufficient consideration; and still other 
jurisdictions hold consideration is necessary, and that the promise to 
perform a contractual duty is not consideration.1* The latter view 
is the one favored by the text writers,* but it seems to be well estab- 
lished in Wisconsin that a contract while still executory on both 
sides may be modified without additional consideration."* 

In Sullivan v. Standard Brass Works," the court held that a sell- 
er’s promise to permit the buyer to deduct a debt of a third person 
from the sales price of goods was supported by the buyer’s promise 





226 Wis. 83, 275 N.W. 896 (1937). 

™ See cases collected in Note (1925) 34 A.L.R. 513. 

See cases collected in Note (1925) 34 A.L.R. 511. 

*1 Page on Contracts (2d. ed. 1920) §589 et seg.; 4 id. $2461; 1 Williston, 
Contracts (1920) §130 et seq. 

“ Brown v. Everhard, 52 Wis. 205, 8 N.W. 125 (1881); McGill v. Stoddard, 
70 Wis. 75, 35 N.W. 346 (1887); Foley v. Marsch, 162 Wis. 25, 154 N.W. 982 
(1916) ; Murray v. Hamilton Beach Mfg. Co., 178 Wis. 624, 190 N.W. 460 (1922). 

**225 Wis. 589, 275 N.W. 435 (1937). For a further discussion of this point 
see Note (1936) 11 Wis. L. Rev. 288. 
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to buy on those conditions. Inasmuch as the purchaser was under 
no obligation to buy, it would seem obvious that his promise to do so 
is ampie consideration for any promise the seller may make. 


D. STATUTE OF FRAUDS 


In James Talcott Co. v. Cohen" seller shipped goods after he had 
been instructed to cancel an order voidable under the Statute of 
Frauds. The buyer retained the goods for five months without noti- 
fying the seller that he rejected them, but did not exercise any act 
of dominion over them. The court held that under Section 121.48!" 
the retention of the goods for an unreasonable length of time con- 
stituted an acceptance thereof which took the contract out of the 
operation of Section 121.04(1) (Statute of Frauds). It is to be 
noted that Section 121.04(3) provides: 


“There is an acceptance within the meaning of this section when 
the buyer . . . expresses by word or conduct his assent to becom- 
ing the owner of those specified goods.” (Italics supplied.) 


It has been generally held that this section defines the acceptance 
necessary to take a contract out of the operation of the Statute and 
that Section 121.48 is confined to cases of imperfect performance of 
enforceable contracts,!* and instructions that an unreasonable deten- 
tion without rejection constituted acceptance within the meaning of 
the Statute of Frauds have been held erroneous,’® the question of 
whether unreasonable retention constituted acceptance under Section 
121.04(3) being held to be a jury question.” 

In Lewis v. Banking Commission,”1 an oral contract to convey 
realty in satisfaction of a pre-existing debt was held to create a lien 
prior to that of a judgment subsequently obtained. While courts 
generally find a lien in favor of a purchaser when the vendor fails 





* 226 Wis. 418, 275 N.W. 906 (1937). 

“The buyer is deemed to have accepted the goods when... after the 
lapse of a reasonable time, he retains the goods without intimating to the seller 
that he has rejected them.” 

* Bachman Emmerich & Co. v. Mendelson, 120 Misc. 52, 197 N.Y. Supp. 672 
(1923) ; Strachman v. Levy, 124 Misc. 160, 207 N.Y. Supp. 185 (1924); Clegg v. 
Lees, 82 Pa. Super. 584 (1915). 

* Bachman, Emmerich & Co. v. Mendelson, 120 Misc. 52, 197 N.Y.S. 672 
(1923) ; Strachman v. Levy, 124 Misc. 160, 207 N.Y.S. 185 (1924); cf. Lieberman 
v. Beck & Conhaim, Inc., 179 N.Y.S. 472 (1920). 

* Bachman Emmerich & Co. v. Mendelson, 120 Misc. 52, 197 N.Y. Supp. 672 
(1923) ; Strachman v. Levy, 124 Misc. 160, 207 N.Y.S. 185 (1924); Houghton & 
Dutton Co. v. Journal Engraving Co., 241 Mass. 541, 135 N.E. 688 (1922). 
™ 225 Wis. 606, 275 N.W. 429 (1937). 
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to convey good title, some jurisdictions require that the vendee be 
let into possession in the case of parol contracts” but the court in 
the principal case did not appear to regard possession as important. 
The court appears to be the first to go into the question of whether 
a lien arises in favor of one who merely surrenders a pre-existing 
indebtedness, although at least one other jurisdiction appears to have 
assumed such fact without discussion.** The priority given the 
vendee over judgment creditors is in accord with the holdings of 
earlier cases on the nature of a judgment lien. 


E. CoNsTRUCTION 


Klauser v. Reeves*® is significant in the field of construction in 
that it tends to establish a standard meaning for certain commonly 
used terms. In that case a conveyance of unencumbered property 
“subject to” a debt was held to create a lien on the property and not 
a personal obligation on the part of the grantee. While there is 
some authority for a contrary result in the case of unencumbered 
property, the holding is in accord with the weight of authority.2° On 
the other hand the dictum of the court that a conveyance “subject 
to the payment of debts” creates a personal liability on the part of 
the grantee raises a point on which the authorities are closely di- 
vided." 


F. RELATION oF COVENANTS 


In People’s Trust and Savings Bank v. Wasserstien,”* a covenant 
of guaranty and a covenant to loan a sum of money were held de- 
pendent in accordance with the general rule favoring dependent cov- 
enants. 





™ Bishop v. Martin, 23 Ky. L. 1494, 65 S.W. 807 (1901); Elliot v. Walker, 
145 Ky. 71, 140 S.W. 51 (1911). 

* Ushers Ex. v. Flood, 83 Ky. 552 (1886). 

™* Goodell v. Blumer, 41 Wis. 436 (1877); Stanhilber v. Graves, 97 Wis. 515, 
73 N.W. 48 (1897). 

* 226 Wis. 305, 276 N.W. 356 (1937). 

* Consolidated Coal Co. v. Peers, 166 Ill. 361, 46 N.E. 1105 (1897); King v. 
Israel, 19 Misc. 159; 43 N.Y. Supp. 306, 307 (1897). See also cases cited infra 
note 27. 

* Cases holding a lien only: Walker v. Physick, 5 Pa. 193 (1847); American 
Academy of Music v. Smith, 54 Pa. 130 (1867); In Re Hammond’s Estate, 197 
Pa. 119, 46 Atl. 935 (1900) ; Walveridge v. Stewart, 3 Moore & S. 561 (Eng. 1833). 
Cases imposing personal liability: Dingeldeim v. Third Avenue Ry., 37 N.Y. §75 
(1868) ; Campbell v. Shrum, 3 Watts 60 (Pa. 1834). 

* 226 Wis. 249, 276 N.W. 330 (1937). 
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In Marshall and Ilsley State Bank v. Greene®® a covenant for 
partial release of a mortgage “during the lien of this indenture” was 
held to be independent of the covenant to pay the principal and con- 
sequently enforceable after default and action brought for fore- 
closure of the mortgage. Inasmuch as the majority placed great 


.emphasis on the italicized phrase, pointing out that the lien of the 


mortgage continued until the right of redemption was extinguished 
by sale, the case would not appear to settle the much disputed point 
cf whether or not such a covenant is enforceable after default,®° or 
after foreclosure*! in the absence of such provision. 


G. MISTAKE 


Davis v. Kurella®® and Willet v. Steward** serve to illustrate the 
distinction between mutual and unilateral mistake, the court allowing 
reformation in the former case where there was mutual mistake and 
the rights of innocent third parties had not intervened and denying 
it in the latter case where the mistake was not common to all parties 
concerned. 


H. ILLeGAtLity 


In Fort Howard Paper Co. v. Paper Converting Machine Co.,5* 
the court held that a contract will be construed so as to avoid illegal- 
ity only where the terms of the contract are ambiguous and it is 
fairly susceptible of such construction; but that in other cases it 
will be construed in accordance with its plain meaning. The appar- 
ent modification of the earlier law involved in the court’s refusal to 
consider a question of illegality not properly pleaded, is discussed 
elsewhere in this issue.*® 

In Guardian Agency v. Guardian Mutual Savings Bank** the 
court held that Section 221.02 prohibiting compensation for organ- 
izing banking corporations applied to savings banks organized under 
Chapter 222; and further held that where a contract calls for per- 
formance of a legal and an illegal act, no recovery can be had for 
performance of the legal act unless the contract itself apportions the 
consideration. 





* 278 N.W. 424 (Wis. 1938). 
* Cases collected pro and con: Note (1938) 115 A.L.R. 1040, 1046. 
* Id. at 1052. 

* 226 Wis. 297, 276 N.W. 321 (1937). 

227 Wis. 303, 277 N.W. 665 (1938). 

“226 Wis. 143, 276 N.W. 131 (1937). 

™ See p. 78. 

* 227 Wis. 550, 279 N.W. 79 (1938). 
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I. Account STATED 


In Estate of Tinker*" the court followed the doctrine of Wussow 
v. Badger State Bank® and held that in order to constitute an account 
stated there must be an agreement between the parties that the ac- 
count is correctly stated. Although it was present, the court did not 
discuss the effect of silence which it had indicated in the Wussow 
case would create a presumption of agreement.*® The action of the 
court in this regard would appear to indicate a distinction between 
the effect of silence on the party receiving the account and its effect 
on the party rendering it, the Wussow case involving the former 
situation and creating a presumption, the principal case involving the 
latter situation with no presumption resulting.*° 


J. Statute or LIMITATIONS 


In Schneider v. Anderson* the court held that Section 330.47 
providing that payment by one co-debtor does not toll the Statute as 
to his co-obligors is inapplicable when such payment is made with 
the consent or authority of such co-obligor, or when the co-obligor 
refers the creditor to his co-debtor for payment. 


K. Conrticts or Law 


In Will of Bate*? the court invoked the well settled rule that the 
period of limitations is a matter of procedure governed by the law 
of the forum; but it pointed out in Alropa Corporation v. Flatley“* 
that whether an instrument is under seal within the meaning of the 
local statute of limitations depends on the law of the place of con- 
tracting which is the place where the instrument was delivered. 


L. Quast Contracts 


In Bechtold v. Wauwatosa“ the court held that no recovery could 
be had on a contract made by a municipality where there had been 
defective compliance with the statutory requirements for advertis- 





227 Wis. 519, 279 N.W. 83 (1938). 

* 204 Wis. 467, 234 N.W. 720, 236 N.W. 687 (1931). 

*“The admission of correctness and an implied agreement to pay may be 
presumed from retention for an unreasonable time without objection. . .” Jd. 
at 476. 

“See 1 C. J. 680. 

“227 Wis. 212, 278 N.W. 460 (1938). 

“225 Wis. 564, 275 N.W. 450 (1937). 

“226 Wis. 561, 277 N.W. 108 (1938). 

“280 N.W. 320 (Wis. 1938). 
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ing, but indicated in a dictum that the contractor might possibly ob- 
tain a recovery on principles of unjust enrichment. The dictum, if 
law, would modify the doctrine of Shulse v. Mayville*® where the 
court in restating the law in such cases stated: “A municipality does 
not become liable . . . on principles of unjust enrichment where it is 
prohibited from contracting in any other than a specified way. . . .”4¢ 
The rule laid down in Shulse v. Mayville is itself dictum, and would 
seem somewhat inconsistent with the result reached in the case itself. 
The American rule on the subject is in irreconcilable conflict,” the 
general rule being in accord with the dictum in Shulse v. Mayville,‘ 
but a considerable body of authority as well as the present trend 
supporting the dictum of the principal case.* 


V. 
CRIMINAL LAW 
JOHN T. HARRINGTON 


The decisions of the supreme court arising from the August 1937 
and January 1938 caiendars present no innovations in the field of 
criminal law. State v. Risjord' presents the law governing appeals 
by the state in criminal cases,2—a subject concerning which there 
appears to be a considerable confusion among the members of the 
bar. In that case, the defendant was found guilty of manslaughter 
in the first degree, but the trial court imposed the sentence stipulated 
for fourth degree manslaughter. To correct this sentence, the state 
proceeded by mandamus in the supreme court to compel the trial 
judge to revise the sentence. 

Section 358.12 authorizes the state to proceed by writ of error 
in criminal cases in six specified instances, none of which were avail- 
able to the state. Clearly, and admittedly, the sentence imposed by 
the trial court was error, but the court held that it could not be 
remedied by mandamus. It would necessarily follow from the reas- 
oning of the court that there is no judicial means at the disposal of 
the state of reviewing and correcting such error. 





“223 Wis. 624, 271 N.W. 643 (1937). 

“Id. at 629. 

“5 McQuillan, Municipal Corporations (2d. ed. 1928) 1266. 

“Id. at 849. 

* Id. at 853; Note (1938) 36 Mich. L. Rev. 855. 

7280 N.W. 680 (Wis. 1938). 

* Hunter, The Right of the State to Appeal in Criminal Cases (1938) 3 Mo. 
L. Rev. 305; Orfield, Appeal by the State in Criminal Cases (1936) 15 Ore. L. 
Rev. 306; Wetzger, Appeals by the State in Criminal Prosecutions (1938) 12 U. 
of Cin. L. Rev. 385; Note (1938) 113 A.L.R. 636. 
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The basic rule underlying this decision is that the state cannot 
seek review in a criminal case where jeopardy has attached.’ This 
immunity is waived where the defendant prosecutes a writ of error. 
In the absence of such a waiver, the supreme court denies its power 
over sentences imposed by the trial court. Specifically, the court held 
that mandamus does not lie to correct errors, however unprecedented 
or plain they may be. Mandamus will lie in behalf of the state only 
to keep the trial court within its jurisdiction and to compel it te act 
when it refuses to do so. The office of mandamus in criminal cases, 
accordingly, is limited to jurisdictional errors and cases where 
jeopardy has not attached. 

These considerations effectually disposed of the issue in the 
Risjord case since the defendant had clearly been placed in jeopardy. 
But the court continues to hold that the error in the degree of penalty 
imposed is not jurisdictional, but mere error, pointing out that even 
an excessive sentence would be similarly classified. Thus, a defend- 
ant who is sentenced in excess of the statutory limit must seek relief 
by appeal or writ of error. Habeas corpus will avail him nothing be- 
cause that writ only reaches jurisdictional errors. 

The Risjord decision is amply supported by precedent. Upon 
reflection, two considerations suggest themselves. First: Where sub- 
stantial error in the trial is claimed by the state which limits the 
degree of penalty, a defendant may well pause before prosecuting an 
appeal because he thus exposes himself to a cross fire which may be 
discomforting. Secondly: A trial judge may ignore the mandate of 
the legislature and, due to the lack of remedy, completely nullify 
the statute. This is not a judicial but a legislative problem in view of 
the restrictive character of Section 358.12. 


VI. 
EMPLOYMENT 
Wituiam A. PLatz 


A. WorKMEN’s COMPENSATION 


Although the number of cases arising under the Workmen’s Com- 
pensation Act! during the period under review was small, several 
new problems were presented to the court for decision. In this paper 
only the cases of unusual interest will receive extended discussion. 


a 





*Note (1938) 113 A.L.R. 636. 
* Wis. Stat. (1937) c. 102. 
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(1) Compensable Injuries 


An accident, to be compensable, must arise out of the employment? 
and must occur while the employee is performing service growing out 
ot his employment.® In Peterman v. Industrial Commission‘ the court 
held that an employee was not entitled to compensation for injuries 
received when he rashly attempted to stop a motor by seizing a re- 
volving shaft, as the commission found, to satisfy his personal curios- 
ity and not to serve his employer. The decision was placed primarily 
upon the ground that he had stepped out of the course of his employ- 
ment,® but the court indicated that the finding that the accident did 
not arise out of the employment also was justified. 

Whether an employee injured while doing an act to satisfy his per- 
sonal curiosity is entitled to compensation had never previously been 
passed on by the Wisconsin court in a reported case, although the cir- 
cuit court for Dane county had so held in 1915. The few cases in 
which courts of other jurisdictions have passed on the point, all of 
which are cited and discussed in the opinion, uniformly hold that there 
is no liability. The situation is analogous to the “horseplay” cases, 
in which the majority rule is that the injured employee is entitled 
to compensation only if he was not actively engaged in the play.” 


(2) Relationship of Employer and Employee 


In Montello Granite Company v. Industrial Commission® the 
court, affirming an award of compensation, scotched an attempt to 
evade the compensation act by the formation of an alleged partner- 
ship by former employees of the granite company, a device which had 
been successfully employed by another employer and sustained in 





? Wis. Stat. (1937) §102.03 (1) (e). 

* Wis. Stat. (1937) §102.03 (1) (c). 

*280 N.W. 379 (Wis. 1938). 

*The court cited on this point Firemen’s Fund Insurance Co. v. Schreiber, 
150 Wis. 42, 135 N.W. 507 (1912) and Sheboygan Airways, Inc. v. Industrial 
Comm., 209 Wis. 352, 245 N.W. 178 (1932). 

*Stoughton Wagon Co. v. Mathison, 12 N.C.C.A. 390n. (1915). The opinion 
in that case was disapproved in a dictum in Radtke Bros. & Korsch Co. v. Rut- 
zinski, 174 Wis. 212, 219, 183 N.W. 168, 170 (1921). 

71 C.J. 681; Notes (1921) 13 A.L.R. 540, (1922) 20 A.L.R. 882, (1925) 
36 A.L.R. 1469, (1926) 43 A.L.R. 492. (1927) 46 A.L.R. 1150. The Wisconsin 
court seems to follow the majority rule. Badger Furniture Co. v. Industrial Comm., 
195 Wis. 134, 137, 217 N.W. 734 (1928). Contra: General Acc. F. & L. Assur. 
Corp. v. Crowell, 76 F. (2d) 341 (C.C.A. 5th, 1935); East Ohio Gas Co. v. Coe, 
42 Ohio App. 334, 182 N.E. 123 (1932). 

*278 N.W. 391 (Wis. 1938). 
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York v. Industrial Commission.® In the Montello case it was held that 
there was no valid partnership because the alleged partners received 
no profits, the only return being wages for the work each performed, 
and that the finding that the men were employees rather than inde- 
pendent contractors was sustained by the evidence as to the right of 
control over details of the work retained by the company. In these 
respects the case differs from the York case, in which the com- 
mission had denied compensation. Each case must turn on its own 
facts, but undoubtedly the better result, from a social viewpoint, is 
achieved by nullifying all such schemes to evade liability. Good “plant 
housekeeping”, not evasion of the law, is the answer to the silicosis 
hazard, as is shown by the fact that silicosis has been virtually erad- 
icated in Wisconsin through the efforts of employers in cleaning up 
their plants. 

In Marathon County v. Industrial Commission the court held 
that where a county board was fully apprised that federal drought 
relief projects were being carried out upon its highways and accepted 
the benefits of the program, the county was estopped to deny that a 
person working on its highways to pay off a federal drought relief 
loan, pursuant to that program, was its employee. It is not always 
possible to find direct authority by resolution of the county board in 
cases where emergency projects have been hastily set up without 
sufficient regard to strict procedural requirements, and the estoppel 
doctrine here applied may be found useful in saving the rights of 
other workmen from being defeated by technicalities over which they 
have no control. 

The status of persons on work relief was clarified by the de- 
cision in Lincoln County v. Industrial Commission™ wherein the 
court held that an unemployed workman who was given useful work 
at a fixed money wage by the county rather than direct relief, was, 
unlike the claimant in West Milwaukee v. Industrial Commission,! 
an employee and not a mere recipient of public charity, notwithstand- 
ing that the work was available only to unemployed persons who 
would otherwise stand in need of direct relief and that the amount 
of work given each man depended upon his needs calculated accord- 
ing to the budget system in use by the relief department. The work 
consisted of cutting wood which was used by the county in heating 





*223 Wis. 140, 269 N.W. 726 (1936). 
225 Wis. 514, 272 N.W. 374, 275 N.W. 437 (1937). 
* 279 N.W. 632 (Wis. 1938). ; 
216 Wis. 29, 255 N.W. 728 (1934). 
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its buildings and for distribution to relief recipients, the surplus 
being sold to private parties. The decision follows Marathon County 
v. Industrial Commission and explains the West Milwaukee case 
as being based not upon the fact that the workman was on relief, but 
rather upon the absence of any contract of hire. 

Whether a minor employed by his father may maintain an action 
for compensation was the question presented in Curt v. Industrial 
Commission.’* It was argued that since public policy forbids a suit 
in tort by a minor child against his parents,’® the same reasoning 
should be held to prevent a minor from recovering compensation from 
his parents. The court rejected the argument, holding that Section 
102.07 (4) gives minors the same rights 2s adults and that this ap- 
plies to minors working for their parents under contracts of hire. 
This rule does not apply to unemancipated minors,’® but only to those 
who have been emancipated to the extent of being permitted to keep 
their wages. The result is that no contract of hire is presumed to 
exist between parent and child (as in the case of an adult injured 
while performing services for another),17 but must be expressly 
proved. The decision thus preserves the common-law right of parents 
to the services of their children, but permits a waiver to enable the 
children to come under the protection of the Compensation Act. 
The public policy invoked by appellants breaks down before the more 
potent consideration that parents may be presumed to desire as much 
protection for their own children as the Compensation Act affords 
to strangers in their employ.%® 

In Odanah Iron Company v. Industrial Commission’® a miner 
was laid off in April, 1933, due to a shut-down, but was given credit 
at the company store with the understanding that he would pay his 
bill when the mine reopened.”® In September, 1933, he worked six 
days on a relief project. In November the mine was reopened, and 





4218 Wis. 275, 260 N.W. 641 (1935). (The case of the same name discussed 
above is a review of a subsequent award on the same application made after the 
case was remanded to the commission.) 

4 226 Wis. 16, Z75 N.W. 447 (1937). 

* Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927), 52 A.L.R. 1113 (1928). 
The majority opinion declares that such suits would tend to undermine parental- 
authority and disturb the harmony of the family. 

* Cf. Prelipp v. Prelipp, 203 Wis. 488, 234 N.W. 730 (1931). 

 Habrich v. Industrial Commission, 200 Wis. 248, 254, 227 N.W. 877, 
879 (1929); Johnson v. Wisconsin Lumber & Supply Co., 203 Wis. 304, 311, 234 
N.W. 506 (1931). 

*8 Most employers subject to the act are, of course, insured. 

* 226 Wis. 20, 275 N.W. 634 (1937). 

” This arrangement was called “company relief.” 
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the workman was given a physical examination, whereupon he was 
refused employment. The court held as a matter of law that the 
relationship of employer and employee continued until November, 
since the man was not definitely discharged until that time.”* 


(3) Application of Law to Nonresident Employee 


In Dunville v. Industrial Commission™ the court reaffirmed the 
doctrine of Wandersee v. Industrial Commission* that a nonresident 
can acquire the status of an employee under the Wisconsin Compen- 
sation Act only by performing services in this state pursuant to a 
contract of hire. Before employing Dunville as a salesman, an officer 
of Kahlenberg Brothers Company asked him to come from his home 
in Missouri to the plant at Two Rivers, Wisconsin, to be interviewed 
and familiarize himself with the plant and product. While at Two 
Rivers, Dunville entered into a contract whereby his services as 
salesman for a territory outside Wisconsin were to begin several 
days after his return to his home. Several months later he was fatally 
injured in Illinois. The court sustained the commission’s finding that 
his visit to Wisconsin was not service under a contract of hire, but 
merely part of the preliminary negotiations. The court did not pass 
upon the further argument of counsel for respondents that even if 
the visit to Wisconsin was service under a contract of hire, it was 
not the same contract pursuant to which he was working at the 
time of injury. It would appear that service in Wisconsin under one 
contract could not give a nonresident the status of an employee in 
Wisconsin under a separate subsequent contract requiring no service 
in this state,2* but that question apparently remains open. 


(4) Dependency 


While the court had previously intimated that relationship by 
blood or marriage was probably not essential to constitute a per- 
son a member of the family of the deceased workman” within the 





™ The case is important in the determination of the “time of injury” in occu- 
pational diseases, a matter which is discussed infra p. 35. 

™279 N.W. 695 (Wis. 1938). 

* 198 Wis. 345, 223 N.W. 837 (1929). 

™*See Wandersee v. Industrial Comm., 198 Wis. 345, 347-8, 223 N.W. 837, 
838 (1929). 

"See Armstrong v. Industrial Commission, 161 Wis. 530, 532, 154 N.W. 
844, 845, (1915); Illinois Steel Co. v. Industrial Comm., 184 Wis. 273, 275, 199 
N.W. 154, 155 (1924). 
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meaning of Section 102.51 (2),7* the first definite holding to that 
effect was made in Duluth-Superior Milling Company v. Industrial 
Commission," in which a stepdaughter living with her stepfather 
as a member of his household was held entitled to death benefits if 
dependent in fact. The test is whether the parties were legitimately 
living together as a family and not on a contractual basis, mere 
boarders** and mistresses*® being excluded. The debates of the legis- 
lative interim committee which drafted the Compensation Act show 
that the members had in mind the case of an unadopted child living 
with foster parents as a member of their family, and understood that 
the language used would cover that situation.*® 

In the Duluth-Superior Milling Company case the court also re- 
affirmed the rule that the cost of accommodations, food, services, 
etc. received by the deceased workman must be deducted from his 
gross contributions in calculating the net contributions to the support 
of a partial dependent under Section 102.48 (2).*! 


(5) “Contractor Under” 


Under Section 102.06 an employer is liable for compensation to 
employees of “a contractor or subcontractor under him” who is not 
subject to the Compensation Act or is not insured. In Heineman 
Lumber Company v. Industrial Commission* a finding that Russell 
was a contractor under the lumber company was sustained where it 
appeared that the latter was engaged in the business of cutting, manu- 
facturing and selling lumber, that it entered into a contract with 
Russell purporting to be a sale of standing timber whereby Russell 
was to cut and sell the wood, assign the accounts to the lumber com- 
pany as security for the price and for moneys advanced to him, and 
collect the accounts as “agent” for the company. The commission 
found that the manner in which the work was carried out and the 
details thereof were largely in the discretion of the company. Al- 








* “No person shall be considered a dependent unless.a member of the family 
or a spouse, or a divorced spouse who has not remarried, or lineal descendant or 
ancestor, or brother or sister of the deceased employee.” 

7226 Wis. 187, 275 N.W. 515 (1937). Accord: Peay v. Fred Kulow & Co., 
226 Mich. 512, 197 N.W. 1020 (1924). 

** Illinois Steel Co. v. Industrial Comm., 184 Wis. 273, 199 N.W. 154 (1924). 

* Armstrong v. Industrial Comm., 161 Wis. 530, 154 N.W. 844 (1915). 

* Official Report of the Testimony & Proceedings of the Wisconsin Legislative 
Insurance Committee 2555-2557 (1909). 

*™ Zurich G.A. & L. Ins. Co. v. Industrial Comm., 196 Wis. 159, 216 N.W. 137, 
220°N.W. 377 (1928) and cases cited therein. 

* 226 Wis. 373, 276 N.W. 343 (1937). 
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though the court applied the established tests of the “contractor 
under” relationship,** it used some language which seems to indicate 
that that relation is excluded from the class of independent con- 
tractors in that the principal contractor must reserve some right to 
control the details of the work, although not enough control to es- 
tablish the employer-employee relation. This would be a new and 
startling doctrine,** but a careful reading of the opinion shows that 
the court was referring only to the situation before it and not laying 
down a general requirement, because the control of details reserved 
here tended to show that the relationship was not that of vendor 
and vendee, which had been held to be excluded from the operation 
of Section 102.06.*° 


(6) Findings of Fact and Conclusions of Law 


It is elementary that the commission’s findings of fact, if sup- 
ported by any credible evidence, are conclusive, but whether or not 
such an alleged finding is really a conclusion of law in a particular 
case is sometimes difficult to determine. In Heineman Lumber Com- 
pany v. Industrial Commission® it was held that the finding that 
Russell was a contractor under the lumber company was, under the 
circumstances, a conclusion of law. However, the court held that the 
evidence would have sustained findings of fact which would support 
the commission’s conclusion, and that therefore “it is presumed that 
they were included within the so-called finding . . . which they tend 
to support.”8? The decision is an example of the commendable tend- 
ency to give more finality to the commission’s findings.** The com- 
mission is at least as fully advised of the law as is a properly in- 
structed jury, and it is fair to assume that, in making its finding that 





* Deep Rock Oil Co. v. Derouin, 194 Wis. 369, 216 N.W. 505 (1927); Great 
A. & P. Tea Co. v. Industrial Comm., 205 Wis. 7, 236 N.W. 575 (1931) ; Madison 
Entertainment Corp. v. Industrial Comm., 211 Wis. 459, 248 N.W. 415 (1933); 
School District No. 1 Town of Hiles v. Industrial Comm., 216 Wis. 244, 257 N.W. 
18 (1934); Wells Coal & Dock Co. v. Industrial Comm., 224 Wis. 546, 272 N.W. 
480 (1937); Employers Mut. L. Ins. Co. v. Industrial Comm., 224 Wis. 527, 
272 N.W. 481 (1937). 

“In Great A. & P. Tea Co. v. Industrial Comm., 205 Wis. 7, 236 N.W. 575 
(1931), the “contractor under” was clearly an independent contractor, but the court 
suggested no inconsistency between those classifications. 

“Employers Mut. L. Ins. Co. v. Industrial Comm., 224 Wis. 527, 272 N.W. 
481 (1937). 

226 Wis. 373, 276 N.W. 343 (1937). 

* Id. at 381, 276 N.W. at 347. 

“Cf. Tiffany v. Industrial Comm., 225 Wis. 187, 191, 273 N.W. 519, 521 
(1937) (holding that commission may draw conclusive inferences from undi 
puted evidence). 
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Russell was a contractor under the lumber company, it adopted the 
view of the evidence which would sustain the finding.®® 

The court thus limited itself to its proper sphere of determining 
whether there is any credible evidence to sustain the award. In some 
cases a finding such as this would not adequately advise the court 
of the theory of law which the commission applied to the facts as it 
believed them to exist, but only in such cases will it be necessary to 
remand the case for further proceedings. 

In Peterman v. Industrial Commission* the court cited Wisconsin 
cases holding that whether an accident arose out of and in the course 
of the employment were questions of fact and others from which it 
might be argued that they were questions of law, but found it un- 
necessary to decide the point since the conclusion of the commission 
was correct in either view. 

In Duluth-Superior Milling Company v. Industrial Commission* 
the court repeated a familiar rule of thumb: “The facts are not in 
dispute. This being so, the question here is one of law.” But it must 
be remembered that “the question” referred to is the whole case, and 
particular findings of fact*? do not become conclusions of law merely 
because based upon undisputed evidence, and also that where con- 
flicting inferences may be drawn from undisputed evidence the ques- 
tion is one of fact.** 


(7) Time of Injury in Occupational Disease Cases 


In Odanah Iron Company v. Industrial Commission** and Mon- 
tello Granite Company v. Industrial Commission® the court re- 
affirmed the rule that under Section 102.01 (2) as amended in 1933 
it is no longer necessary to prove a wage loss due to occupational 
disease, occurring during the period of employment.* 

Section 102.01 (2) now provides that “ ‘time of injury’... 
is ... in the case of disease, the last day of work for the last 





* Cf. Merrill v. Nightingale, 39 Wis. 247, 252 (1875), and McCann v. 
Meehan, 52 Wis. 541, 543, 11 N.W. 52 (1881), holding that a general verdict of a 
jury will not be disturbed unless there is no admissible theory of the evidence to 
sustain it. 

“280 N.W. 379 (Wis. 1938). 

“ 226 Wis. 187, 190, 275 N.W. 515, 517 (1937). 

“ F.g., that on a day certain the applicant broke his leg. 

“ Tiffany v. Ind. Comm., 225 Wis. 187, 273 N.W. 519 (1937), cited supra 
note 38. 

“226 Wis. 20, 275 N.W. 634 (1937). 

“278 N.W..391 (Wis. 1938). 

“ Schaefer & Co. v. Industrial Comm., 220 Wis. 289, 265 N.W. 390 (1936). 
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employer whose employment caused disability.”** In the Odanah 
Iron Company case the last day of work occurred in April, 1933, 
but the last day of employment occurred in November. The court 
held that the time of injury was the last day of employment in 
November, so that the last day of actual work is immaterial. This 
overlooks the distinction between work and employment which the 
legislature seems to have had in mind. 


(8) Parties 


In Marinette County Highway Committee v. Industrial Com- 
mission*® the court pointed out that although the state and its polit- 
ical subdivisions are employers subject to the Compensation Act,*® 
there is no authority to reach them through proceedings against their 
committees, boards and commissions. Applicants must be careful to 
name the state or other political subdivision as respondent, although 


it is customary to mention the employing department in paren- 
theses.*™* 


(9) Approval of Compromise 


In Green Bay Sugar Company v. Industrial Commission™ it was 
held that where the commission knew of a compromise settlement 
and, after receiving a physician’s report showing the extent of dis- 
ability, closed its file without making any order approving the com- 
promise, it had taken sufficient action to constitute an approval under 
Section 2394—15, Wis. Stats. (1921). 


(10) Statute of Limitations 


Section 102.12 provides that unless compensation other than 
medical expense has been paid, application must be filed “within two 
years from the date of the injury or death, or from the date the 
employee or his dependent knew or ought to have known the nature 
of the disability and its relation to the employment. . . . ” In Cream- 
ery Package Manufacturing Company v. Industrial Commission™ 
the court held that the second provision applies only to cases of in- 
dustrial disease and accidents which start a progressive pathological 





“Italics supplied. 

“278 N.W. 863 (Wis. 1938). 

“ Wis. Stat. (1937) $102.04 (1). 

“ E.g., “John Doe v. State of Wisconsin (Conservation Commission).” 
* 277 N.W. 622 (Wis. 1938). 

™ 226 Wis. 429, 277 N.W. 117 (1938). 
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condition not resulting in disability until after the lapse of con- 
siderable time.®* Applications arising out of ordinary accidents must 
be filed within two years from the time of injury, whether any wage 
loss is suffered during that time or not. The facts were that the appli- 
cant suffered an accidental hernia in 1930 but suffered no wage loss 
until 1935, when he was forced to quit work because of the hernia. 
An application filed in 1936 was held to be too late. This decision 
is in harmony with a primary purpose of the Compensation Act, 
that is, to afford prompt redress. And the rule stated will work no 
hardship, for meritorious accident claims can be filed promptly. 


(11) Employer's Action Against Third Party 


In London Guarantee & Accident Company v. Wisconsin Public 
Service Corporation® it was held that the right of action by an em- 
ployer and an insurance carrier against a third party responsible for 
the death of an employee™ is derived from the personal representa- 
tives of the employee by subrogation and is therefore barred after 
two years by Subsection (3) of Section 330.21, notwithstanding that 
that section refers to “an action brought by the personal represen- 
tatives. . . .” The decision is based upon the history of the wrongful 
death statutes,®> which originally contained the two-year limitation®® 
before it was put in the general statute of limitations. It may be 
doubted, therefore, that the rule of the case applies to the cause of 
action created by Subsection (3) of Section 102.29 to recover amounts 
paid to the state under Section 102.49 since this appears to be a new 
statutory remedy not based on the wrongful death statutes®* and is 
probably barred only after six years under Subsection (4) of Sec- 
tion 330.19. 


(12) Employer's Liability for Medical Expense 


In Saint Mary's Hospital v. Atlas Warehouse & Cold Storage 
Company*® the court held that, regardless of contract, an employer 
is liable for the hospital bill of an injured employee under the Com- 
pensation Act and this liability is enforceable by an action at law, 





"See Acme Body Works v. Industrial Comm., 204 Wis. 493, 497, 234 N.W. 
756, 757 (1931). 

3279 N.W. 76 (1938). 

* Wis. Stat. (1937) §102.29 (2). 

® Wis. Stat. (1937) §§331.03-04. 

Laws 1857, c. 71, §2. 

See Verhelst Construction Co. v. Galles, 204 Wis. 96, 235 N.W. 556 (1931). 

226 Wis. 568, 277 N.W. 144 (1938). 
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following Noer v. G. W. Jones Lumber Company,®® which held that 
a physician may recover from the employer in an action at law for 
his services. The Industrial Commission may and frequently does 
order employers to pay medical bills in proceedings between em- 
ployers and employees.® 

In the same case the court held that the ninety-day limitation 
formerly contained in Subsection (1) of Section 102.42* was waived 
if the employer failed to object to treatment at its expense after that 
time. 


(13) Compensation Insurance Rates 


In Wisconsin Compensation Rating and Inspection Bureau v. 
Mortensen®™ the court held: (1) that in the formulation of an em- 
ployer’s experience rating covering compensation insurance premiums 
under Section 205.08, consideration must be given to unfavorable as 
well as to favorable experience; (2) that once a rate has been es- 
tablished pursuant to the plan then in effect, the Commissioner of In- 
surance is without authority to change the rate retroactively or to 
order repayment of the premiums paid thereunder; (3) that where 
a compromise of a compensation claim has been approved by the In- 
dustrial Commission, the Commissioner of Insurance is without 
jurisdiction to determine that there was no liability in such case in 
determining the experience rating. 


(14) Interstate Commerce 


If a railroad employee is injured while engaged in interstate com- 
merce, his rights are determined by the Federal Employers’ Lia- 
bility Act,®* and state accident boards have no jurisdiction.* In 
Minneapolis, St. P. & S. S. M. R. R. v. Industrial Commission,® 
Pucci was injured while working on a locomotive which had been 
exclusively devoted to interstate commerce and was destined to be 
so used again, but which had been withdrawn from use for an annual 





"170 Wis. 419, 175 N.W. 784 (1920). 

© Pierce v. Industrial Comm., 179 Wis. 189, 190 N.W. 80 (1923). 

“ This provision was repealed in 1937 and the act now provides for unlimited 
hospitalization in all cases. Wis. Stat. (1937) §102.42 (1). 

"277 N.W. 679 (Wis. 1938). 

35 Stat. 65 (1908), 45 U.S.C.A. §51 et seqg., (1912). 

“New York Cent. R.R. v. Winfield, 244 U.S. 147, 37 S. Ct. 546 (1917); 
Erie R.R. v. Winfield, 244 U.S. 170, 37 S. Ct. 556 (1917); New York Cent. R.R. 
v. Porter, 249 U.S. 168, 39 S. Ct. 188 (1919); Chicago, M., St.P. & P.R.R. v. In- 
dustrial Comm., 217 Wis. 272, 258 N.W. 608 (1935). 
© 279 N.W. 42 (Wis. 1938). 
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inspection and repairs which occupied almost three months. The en- 
gine was dismantled in the roundhouse at the time of the accident. 
Following two nearly identical cases decided by the United States 
Supreme Court,® the court held that Pucci was not engaged in in- 
terstate commerce and was therefore subject to the Wisconsin Com- 
pensation Act at the time of injury.* 

It was argued that the recent decision by the United States 
Supreme Court in Labor Board v. Jones & Laughlin® so extended 
the power of Congress over interstate commerce as to enlarge the 
scope of the Federal Employers’ Liability Act® to include all rail- 
road employees. But the court pointed out that this argument was 
foreclosed by the Supreme Court’s language in Virginian R. R. v. 
Federation,” in which it held that the National Railway Labor 
Act” applied to shop employees as well as to those engaged in 
interstate transportation but expressly distinguished the Employer's 
Liability Cases™ on the ground that the power of Congress to 
remove burdens from interstate commerce depends upon the type of 
regulation and that failure to settle labor disputes is more likely 
to hinder commerce than failure to compensate workers for injuries. 


B. Lasor RELATIONS 


The first two cases under the Wisconsin Labor Relations Act™ 
enacted by the 1937 legislature™* reached the court during the period 
under review. Only a few provisions were construed, since the court 
takes the attitude that in entering a new field it will pass only upon 
questions necessarily before it, in order to allow the law to develop 
slowly in the light of experience.” 





* Industrial Acc. Comm. v. Davis, 259 U.S. 182, 42 Sup. Ct. 489 (1922); New 
York, N.H. & H.R.R. v. Bezue, 284 U.S. 415, 52 Sup. Ct. 205 (1932), (1932) 77 
ALR. 1370. 

* Cert. denied, 59 Sup. Ct. 82 (1938). 

#301 U.S. 1, 57 Sup. Ct. 615, 108 A.L.R. 1352 (1937) sustaining appli- 
cation of National Labor Relations Act 49 Stat. 449 (1935), 29 U.S.C.A. 
$$151-166 (1935) to workers in steel mill. 

35 Stat. 65 (1908), 45 U.S.C.A. §51 et seg. (1912). 

300 U.S. 515, 57 S. Ct. 592 (1937). See also, same case below, 84 F. (2d) 
641, 647 (C.C.A. 4th, 1936). 

™ 48 Stat. 1185, 45 U.S.C.A. §$151-164 (1934). 

™ Howard v. Illinois Cent. R. Co., 207 U.S. 463, 28 Sup. Ct. 141 (1908). 

™ Wis. Stat. (1937) c. 111. 

™ Wis. Laws (1937), c. 51. 

> United Shoe Workers, etc. v. Wisconsin Labor R. Board, 279 N.W. 37, 42 
(Wis. 1938). See also Borgnis v. Falk Co., 147 Wis. 327, 364-5, 133 N.W. 209, 
221, 222 (1911), 37 L.R.A. (NS.) 489. 
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an “order” within the meaning of Section 111.10, and the board was 
criticized for not making an order in terms dismissing the petition, 
the court by its mandate treated it as an order of dismissal. 


(5) Discharge of Employee 


In the Rueping case* it appeared that Assaf, who had been active 
in the promotion of a labor union, was discharged for alleged dis- 
honesty consisting of an alleged falsification of his work card where- 
by he stood to gain less than one cent. The board found that if the 
entry was false it was improbable that it was intentionally so, and 
further stated that it believed this was a mere pretext and that the 
controlling reason for Assaf’s discharge was his union activity, con- 
trary to Section 111.08 (3). The court held that the evidence would 
sustain a finding that the charge of dishonesty was false, but that no 
such finding had been made. It held that if a valid reason for dis- 
charge existed, it would not be material that the employer might 
also be motivated by an intent to discriminate against the union, since 
it would be pure conjecture to say which was the controlling motive. 
Upon the record, therefore, it could not confirm the board’s order 
that Assaf be reinstated, nor would it remand the case to the board 
for further findings. 

By refusing to sustain an order based upon a strong preponderance 
of probabilities that the discharge was for union activity, it may be 
feared that the court has emasculated Section 111.08 (3), since the 
discharge of any person can usually be justified by some infraction of 
plant rules, and the burden rests upon the employee to show that 
non-union employees have been guilty of similar infractions without 
being discharged. 

(6) Scope of Review 

In the Rueping case the court held** that the extent of review of 
the evidence under Section 111.10 (5) is the same as in the case of 
an award under the Workmen’s Compensation Act.** Presumably 
the same is true of the review under Subsection (6) of the same Sec- 
tion.** 





“Wis. Labor R. Board v. Fred Rueping Leather Co., 279 N.W. 673 (Wis. 
1938). ‘ 
279 N.W. at 681-2. 

* Wis. Stat. (1937) c. 102. Review is limited to a determination of whether 
there is any evidence in the record to sustain the industrial commission’s order. 

** Subsection (6) provides that the court shall proceed in the same manner as in 
the case of an action by the board under Subsection (5). 
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And in the United Shoe Workers case the court stated®® that 
when the board has entered an order authorized by the Act, and 
based upon findings of fact supported by the evidence, the order is 
immune from judicial attack notwithstanding that the board may have 
given a wrong reason or entertained a mistaken view of the law, so 
long as it is a correct order on the facts found. This is in accordance 
with the practice under the Workmen’s Compensation Act, where 
the court has even gone so far as to supply new findings on undis- 
puted evidence to sustain an otherwise erroneous order of the 
commission.*° 


C. MASTER AND SERVANT 


(1) Construction of Employment Contract 


In Brown v. Oneida Knitting Mills* plaintiff had worked for a 
year under a yearly contract which was void under the Statute of 
Frauds, and had continued working into the second year without 
making a new agreement. It was argued that the renewal was for a 
year and was not within the Statute of Frauds, but the court held 
that, the original contract being void, the renewal was only an in- 
definite hiring terminable at the will of either party.®? 


(2) Farm Labor 


In Schuster v. Bridgeman® plaintiff was injured while employed 
by defendant to fill silos pursuant to an exchange of work between 
farmers, and the jury assessed his contributory negligence at 50 per 
cent. It was argued by plaintiff that the defense of contributory 
negligence was abrogated by Section 331.37 (1), paragraph (c), but 
the court held that under the facts the filling of silos was farm labor, 
following Nace v. Industrial Commission,** and hence was excepted 
from the operation of Section 331.37 by virtue of Subsection (3) 
thereof. 





* 279 N.W. at 41. 

* Kannenberg Granite Co. v. Industrial Comm., 212 Wis. 651, 657, 250 N.W. 
821, 823 (1933); Odanah Iron Co., v. Industrial Comm., 226 Wis. 20, 25, 275 
N.W. 634, 637 (1937). Cf. Employers Mut. Life Ins. Co. v. McCormick, 195 Wis. 
410, 413, 217 N.W. 738, 739 (1928). 

* 226 Wis. 662, 277 N.W: 653 (1938). 

See Saylor v. Marshall & Ilsley Bank, 224 Wis. 511, 515, 272 N.W. 369, 
370 (1937) and cases cited. Cf. Appleton Waterworks Co. v. Appleton, 132 Wis. 
563, 571, 113 N.W. 44, 47 (1907). 

225 Wis. 547, 275 N.W. 440 (1937). 

“217 N.W. 267, 258 N.W. 781 (1935). 











[Vol. 1939 


VII. 
EVIDENCE 


ALFreD L. GAUSEWITZ 
A. CurRRENT CRITICISM OF THE EvipENcE RULES 


The legal rules of evidence have recently had a thorough going- 
over by the Committee on Improvements in the Law of Evidence 
(Professor John H. Wigmore, chairman) of the Section of Judicial 
Administration of the American Bar Association.! The recommenda- 
tions have been summarized,” but a study of the complete report is 
required to reveal the method of securing the opinion of members 
of the committee and to permit an appraisement of the value of their 
conclusions. A general survey of the origin and function of the rules 
and a prediction as to their future has also recently been made.* The 
ordering of a mistrial in the “Hines” case in New York on a point 
of evidence attracted attention to the rules and elicited at least one 
statement of the principles underlying them,‘ as well as many laments 
that four full weeks of trial should be wasted by reason of a legal 
“technicality.” This cry of “technicality” raises the problem that is 
as fundamental to the law of evidence as it is to law in general: Can 
we have, ought we even to strive for, a “rule of law” that would 
eliminate official discretion? Thayer gave his answer to this question 
for the law of evidence some forty years ago. He said: “. . . the 
rules . . . should take on the general character of principles, to 
guide the sound judgment of the judge, rather than minute rules 
to bind it.”® But the rules of evidence are still applied as mechan- 
ically as any rule can be, except those that by their very nature re- 
guire an exercise of discretion, such as the rule excluding remote and 
prejudicial evidence. This is at the trial stage. In the appellate courts 
the rules governing reversal for non-prejudicial error sharply limit 
the effect of the exclusionary rules and give ample discretion to the 
courts. Ideally, every ruling on an objection to evidence should be 
governed by the probative force of the evidence for good or for evil, 
the rule merely suggesting to the judge the evil, under the circum- 
stances of the particular case. Perhaps the statutes relating to the ap- 





* Reports of the Section of Judicial Administration, p. 62 (1938). 

7A Comprehensive Program of Judicial Reform (1938) 24 A.B.A.J. 726. 

* McCormick, Tomorrow’s Law of Evidence (1938) 24 A.BA.J. 507. For 
the course of reform, see Morgan and Maguire, Looking Backward and Forward 
at Evidence (1937) 50 Harv. L. Rev. 909. 

*N.Y. Times, Sept. 18, 1938, §4, p. 10 E. 

* Thayer, A Preliminary Treatise on Evidence (1898) 530. 
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plication of the rules to administrative hearings® will be so applied. 
But every recognition of administrative discretion presupposes con- 
fidence in the administrative officer, if not a perfect administrator, and 
a lack of this confidence and the economy of effort and risk resulting 
from mechanical application of rules will undoubtedly cause the 
rules, especially the rules of privilege and hearsay, to be unexcep- 
tionally applied at the trial stage for some time to come. But the 
trend is distinctly toward liberalization, and if lawyers persist in 
perverting the rules to the end of obstructing justice and keeping out 
truth, legislatures may go to the extreme of abolishing the rules, 
as some have clearly intended to do in administrative hearings, and 
thus prevent judges from excluding any evidence. Between the two 
extremes of no discretion to exclude and no discretion to admit, there 
lies a middle ground of a rational application of the rules as stand- 
ards or principles to guide the judge in determining what the logical 
force of the evidence is, and whether in the particular case it is pre- 
ponderantly helpful or harmful, having in mind the policies indicated 
by the particular principle. This will require both counsel and the 
judge not only to know the rules and the reasons for them, but also 
to be able to analyze the evidence and issues. The rules could be 
simplified if they were not considered as rigid rules with a compli- 
cated series of rigid exceptions. This is important for current efforts 
at codification by the National Commissioners on Uniform State 
Laws and other bodies. The trend toward liberalization is definitely 
shown by the provisions of the new Rules of Civil Procedure for the 
District Courts of the United States.’ Surely procedures can be de- 
veloped whereby in the law of evidence we can achieve substantial, 
or, as they say on the continent, material justice, rather than formal 
or technical justice. 


B. REMOTE AND PREJUDICIAL OR SIMILAR Fact EvipENcE— 
OTHER CRIMES 


The interest stimulated when in the conduct of the “Hines” 
case® prosecutor Dewey came a cropper by having a mistrial ordered 





*See e.g., Wis. Stat. (1937) §111.10 (2), “In any such proceeding (hearings 
on charges of unfair labor practices) the rules of evidence prevailing in courts 
of law or equity shall not be controlling.” See also, Stephan, The Extent to 
Which Fact-Finding Boards Should be Bound by Rules of Evidence (1938) 
24 A.B.A.J. 630. ; 

"Rule 43: “In any case, the statute or rule which favors the reception of the 
evidence governs... ” 

*N.Y. Times, September 11, 1938 pp. 1, 44, 45, 46; September 13, 1938, 
p. 1, 20-21; September 18, 1938, p. 10 E. 
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because one of his questions on cross-examination of a witness in- 
timated that the accused, Hines, had committed an “independent” 
crime, and the fact that two significant decisions in Wisconsin this 
past year involved the same rule, suggest that these cases be dis- 
cussed first. In Fischer v. State® the defendant was convicted in 
the trial court of murder in the first degree of a grocer, Broski, on 
June 11, 1934, during a hold-up of his store. The defendant did not 
take the stand. His wife and other witnesses testified to an alibi. On 
cross-examination of one of these witnesses it was brought out in 
a way that could serve no competent purpose that the defendant had 
murdered a police officer, Schenning, February 8, 1935. On cross-ex- 
amination of the wife it was brought out that on the night of the 
Schenning murder the defendant had told his wife that he was in- 
volved in it and that she had lied to the officers who came to arrest 
him in order to shield him. The fact that she had told a specific 
falsehood on a prior occasion would not be competent to prove that 
she had a disposition to lie,!° and the fact that he had committed a 
specific crime would not be competent to prove that he had a disposi- 
tion to murder, even though he had been convicted of it, nor would 
his conviction be competent to impeach him as a witness because he 
had not taken the stand. His disposition to commit crime or bad 
character could be proved only if he had put in evidence of good 
character, and then only by evidence of reputation. Likewise, her 
disposition to lie. The fact that she had lied to protect him was 
relevant and competent to prove her interest or bias. It was relevant 
but incompetent to prove his character. The usual rule is that when 
evidence is relevant for two purposes but competent for only one, it 
will be admitted and the jury cautioned not to consider it for the 
incompetent purpose, if the trial judge finds as a preliminary fact 
that it is in good faith offered for the competent purpose and if its 
value for that purpose is not out-weighed by its incompetent effect. 
Counsel usually can say more or less honestly that he is offering it 
for the proper purpose, which is frequently to impeach the witness. 
The judge must then exercise his best judgment, and ought not to 
be reversed unless clearly wrong. In this case the bias of the witness 
was probably rather evident from the marital relation and her de- 
meanor on the stand, and the evidence had little value for the com- 
petent purpose. On the other hand it was extremely weighty for the 





* 226 Wis. 390, 276 N.W. 640 (1937). 
* Cf. State v. Foster, 153 La. 154, 95 So. 536 (1923). 
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incompetent purpose, it violated a very important policy of Anglo- 
American law, and the entire record showed that the prosecuting 
attorney was using it for that purpose. The conviction was reversed. 
In such a case, the appellate court should reverse unless the evidence 
of guilt is very clear. 

In Birmingham v. State’ the defendant was convicted of statu- 
tory rape and sentenced to a term of fifteen years. On his trial wit- 
nesses testified to other sex crimes committed by the defendant, 
wholly unconnected with the crime charged, except to prove the dis- 
position of the defendant. There was no suggestion that this testimony 
was relevant for any competent purpose. It was unquestionably highly 
prejudicial. Yet the conviction was affirmed. Why? Because the trial 
was to a judge without a jury who stated that he decided it only on 
the “relevant” (he must have meant competent, because the testi- 
mony was only too relevant) evidence, and because it did not clearly 
appear that the result would have been different had the evidence 
been excluded. The presumption that a trial judge gave no weight to 
improper evidence taken under objection is indulged in in both crim- 
inal and civil cases. It undermines the rules of evidence. But note that 
it is only a presumption, and it leaves the appellate court ample dis- 
cretion. Does it mean that, whether or not the rules had their origin 
ir the development of trials by jury,’* they should be applied only 
in jury trials where they can be administered to prevent the jury from 
hearing the offers and really to exclude the evidence? 

The thing to be noted about these two cases is that in both it is 
assumed that the rule against proof of other crimes to prove dispo- 
sition is to be unexceptionally applied in the trial court, and that 
the trial judge has no discretion in the matter. But the affirmance 
of the second case on appeal may indicate that some day the trial 
judge as well as the appellate court may be given discretion even in 
administering this rule, which is said to be “one of the peculiar 
features, of vast moment, which distinguishes the Anglo-American 
from the Continental system of Evidence.”!* The rule is already 
trenched upon by permitting the proof when its purpose is to show 
intent, motive, knowledge, etc., or to impeach a defendant who has 
testified; by statutes permitting proof during the main trial of prior 





4279 N.W. 15 (Wis. 1938). 

™ Compare McCormick, loc. cit. supra note 3 with Morgan, The Jury and 
the Exclusionary Rules of Evidence (1937) 4 U. of Chi. L. Rev. 247. 

*1 Wigmore, Evidence (2nd ed. 1923) §194. 
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offenses to affect the penalty ;'* and by statutes and decisions per- 
mitting consolidation for trial of charges of independent crimes. 
Doubt has been expressed that the rule applies with full force in 
trials for sex offenses.'* Its many “exceptions’”!” complicate this rule. 
In truth the trial court does have discretion in applying it, for if the 
rule, supposedly inflexible, is violated by the introduction of the evi- 
dence before the judge has an opportunity to exclude it, as occurred 
in the Hines case, or under an erroneous ruling, the trial court may 
decide whether to declare a mistrial or merely to instruct the jury to 
disregard it. In the Hines case the judge did not quite frankly recog- 
nize that he had that discretion, for he assumed that he would cer- 
tainly be reversed if he did not declare a mistrial. To that extent, his 
decision is subject to criticism.!™ 


C. Hasit 


Although evidence is not competent to prove a disposition or habit 
to commit crimes, habit is competent in some instances; among 
cthers, an office routine or habit to prove the mailing of a letter. 
In Frank v. Metropolitan Life Insurance Co.** it was held that testi- 
mony that a letter was given to the mail boy on the defendant’s team 
to take to its mail division to go out in the usual way was not sufficient 
evidence, in the absence of testimony by the mail boy or any employee 
in the mail division, to give rise to the presumption of delivery. One 
wonders what the mail boy or any employee of the mail division 
would remember about the particular letter. The court cites Federal 
Asbestos Company v. Zimmerman,” but that case may be construed 
to require only that such employees testify that it is their habit to 
follow the routine. Even so, it has been criticised as “finical and 
unpractical”.° 


D. PRIVILEGE 


“The trial judge should be permitted to require the disclosure 
by a physician of the privileged communication of a patient if neces- 





“See e.g., Wis. Stat. (1937) §§359.12-14. 

** Gutenkunst v. State, 218 Wis. 96, 259 N.W. 610 (1935). 

* Morgan and Maguire, Cases on Evidence (1937) 324 note. 

"Stone, Exclusion of Similar Fact Evidence (1938) 51 Harv. L. Rev. 988. 

See Jackson, Mistrial (Nov. 26, 1938) Liberty, Vol. 15, No. 48, p. 11. In 
my opinion this excellent article would have been improved if the author had given 
us his definition of “technicality”. 

*277 N.W. 643 (Wis. 1938). 

*171 Wis. 594, 177 N.W. 881 (1920). 

*1 Wigmore, Evidence §95, n. 4. 
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sary for the proper administration of justice. The privilege against 
non-disclosure should not be extended to accountants, social workers 
or journalists.”*? The best opinion seems to be that privileges should 
be curtailed, not extended. The foregoing suggestion gives the trial 
judge discretion. Our court refused to extend our physician-patient 
privilege beyond the letter of the statute, or to nurses or technicians, 
and intimated that it might well be limited to disgraceful disclos- 
ures.?? 

In the Fischer** case, it was said that the cross-examination of 
the wife as to what her husband had told her of the other murder 
violated the privilege of Section 325.18 for private communicaticns 
during marriage. But wasn’t there an interesting question whether 
the defendant had not waived the privilege by calling her to the 
stand ? Wigmore thinks that this is a waiver.** 

Are privileges rules of evidence within the meaning of the stat- 
utes providing that such rules shall not control in administrative 
hearings? That seems to be an important question. It was answered 
in the affirmative in Iowa as to the physician-patient privilege.”® 


E.” PresuMPpTIONS 


Presumptions are handy things to have around and are frequently 
used, but they remain more or less of a mystery and are hard to 
handle, as is shown by the frequency of their discussion in the reports 
and by writers. “A committee should be appointed to study the 
needs and possibilities of simplified rules concerning presumptions 
and burden of proof.” The possibilities are more doubtful than the, , 
needs. The main problem is variously phrased. Are presumptions 
evidence or mere procedural devices regulating the burden of going 
forward with the evidence? Do they affect'the burden of going for- 
ward with the evidence only, or do they affect: the burdén’ of per- 
suasion also? The problem can be made extremely complicated or’ 
very simple theoretically. The trend of Professor Mosgar’s,:sug-** 








* Loc. cit. supra note 2. See also McCormick, The Scope of Privilege (1938) 
16 Texas L. Rev. 447. 

™ Prudential Ins. Co. of America v. Kozlowski, 226 Wis. 641, 276 N.W. 300 
(1937). And see Report of Advisory Committee on Rules (August 1938) 11 Bull. 
State B. Ass’n 163, 167, for proposed amendment to $269.57 (2), Wis. Stat. (1937). 

* Fischer v. State, 226 Wis. 390, 276 N.W. 640 (1937), cited supra note 9. 

*4 Wigmore, Evidence §2242, notes 7 and 8. 

5 Hamilton v. P. E. Johnson & Sons, 276 N. W. 840 (Iowa 1937). 

* Loc. cit. supra note 2. 
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gestions has been toward the simple.** His latest suggestion is that it 
would be worth while to try a rule that “the sole effect of a pre- 
sumption is to put upon the opponent the so-called burden of proof, 
in the double sense of producing evidence and of persuading the jury 
that the presumed fact did not exist”.?® This is not as simple as the 
so-called orthodox rule of Thayer and Wigmore that the sole func- 
tion of a presumption is to fix the burden of proof in the single 
sense of going forward with the evidence and that when “any” evi- 
dence has been introduced to rebut it, it disappears as a presumption, 
and, unless it was based on a fact that remains relevant as circum- 
stantial evidence, nothing remains to support the case of the pro- 
ponent unless he has some other evidence. In State ex rel. Collins v. 
Brown,” counsel reminded the court that it had announced the 
latter rule. It was an appeal from a judgment sustaining a real es- 
tate assessment on certiorari to review the action of the board of 
review. It appears that the only evidence to sustain the assessment of 
$30,250 was the assessment itself; that the only evidence to impeach 
it was the fact that the real estate with “quite a lot of personal 
property” was sold soon after the assessment for $18,000. Now, if 
the rule that “the assessor’s valuation is prima facie correct and will 
not be set aside in the absence of evidence showing it to be incor- 
rect’’8° is a mere presumption, it disappeared when some evidence 
to rebut it was introduced and no evidence was left to support the 
assessment. But the supreme court said that it was solely concerned 
with the “effect” (persuasive power?) of the rebutting evidence, 
and that “if it demonstrated (was highly persuasive of?) the in- 
correctness, of the assessor’s valuation, it would rebut the presump- 
tior.... . "8! There was no evidence that the sale was made under 
ound and usuai circumstances. Therefore the evidence was “too 
raeager to compel the conclusion that the board of review committed 
jurisdictional error in allowing the assessment to stand.”*? The court 
: might have said that the evidence was irrelevant unless the sale was 
proved to have heen inade under similar conditions,** and that, there- 
fore, there was not “any” evidence within the meaning of the rule 





** Compare the suggested solutions of Professor Morgan in (1931) 44 Harv. L. 
Rev. 906; (1933) 47 id. at 59; and (1937) 12 Wash. L. Rev. 255. 

* 47 Harv. L. Rev. at 61. 

* 225‘ Wis. 593, 275 N.W. 455 (1937). 

* Id. at 594, 275 N.W. at 456. 

™ Td. at 595, 275 N.W. at 456. 

"Id. at 596, 275 N.W. at 456 (italics added). 

"1 Wigmore, Evidence §463. And see Wisconsin Malting Co. v. Manitowoc, 
225 Wis. 393, 274 N.W. 288 (1937). 
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which it quoted. But instead, it used the language “demonstrated” 
and to “to compel the conclusion”. It looks as though this presump- 
tion affected the burden of persuasion as well as the burden of pro- 
ducing evidence, unless it was not a presumption but simply a rule 
fixing the burden of proof in both senses, in which case it ought not 
be called a presumption, nor the words “prima facie” used.*4 And 
in In re Flierl’s Estate** the question was whether the evidence sus- 
tained a finding of the county judge that a certain note was given 
without consideration. The court said that under Section 116.29 the 
note was presumed to have been given for a valuable consideration ; 
that the proceeding was equivalent to a proceeding to cancel or reform 
an instrument ; that in such suits the proof must be “clear, convincing, 
and satisfactory”; and that, “upon the whole record the petitioner 
has failed to establish the allegations of his petition by clear, satisfact- 
ory and convincing evidence, not only that, but the evidence clearly 
preponderates in favor of the executors.”’°* This language concerns 
the burden of persuasion, not the burden of production. But here 
again one might say that it was simply a rule as to quantum of proof, 
not a presumption. If so, the presumption need not have been men- 
tioned, for it was out of the case when “any” evidence contrary to it 
was introduced, and the fact that the note had been delivered re- 
mained only as circumstantial evidence. It seems that Morgan is right 
and that even those courts that claim to follow the orthodox rule 
that a presumption does not affect the burden of persuasion do not 
in fact follow it. Their rule is too simple. Perhaps Morgan’s latest 
suggestion is also too simple. Perhaps it is just as wrong that every 
ptesumption should change the burden of persuasion as it is that 
none should.*? 


F. Tue Parot Evipence RULE 


The parol evidence rule is about as prolific in producing dis- 
cussion as presumptions. Is the parol evidence rule anything more 
than another use of the device of presumption to take a question 
ef fact from the jury and give it to the judge ?** In People’s Trust 





“See Rahr Malting Co. v. City of Manitowoc, 225 Wis. 401, 275 N.W. 291 
(1937). 

225 Wis. 493, 274 N.W. 422 (1937). 

* Id. at 499, 274 N.W. at 425. 

** Other cases in which presumptions were involved this year are: Eckstein v. 
N. W. Mutual Life Ins. Co., 226 Wis. 60, 275 N.W. 916 (1937); Thorson v. Wis- 
consin Life Ins. Co., 278 N.W. 416 (Wis. 1938). 

™* Gausewitz, Some Problems of Evidence (1934) 9 Wis. L. Rev. 228; Hale, 
The Parol Evidence Rule (1925) 4 Ore. L. Rev. 491. 
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& Savings Bank v. Wassersteen* the suit was by a bank on a written 
‘ guaranty in which it was stated that the bank might loan the guar- 
antor defendant “such amounts as said bank may see fit, not exceed- 
ing in the aggregate the sum of $15,000 at any one time.”*° The de- 
fendant claimed that there was an absolute contract to loan $15,000. 
The trial jucge found that there was such a contract and reformed 
the instrument to express it. The supreme court agreed that there 
was such a contract, but held that there was no evidence of mistake 
to justify reformation. It affirmed the judgment upon the ground that 
the oral agreement did not contradict the terms of the writing. The 
trial judge thought that it did, and so far as one can judge from the 
report, the trial judge was correct. And if the evidence that there 
was an absolute oral promise to lend and that the parties intended 
it to remain operative notwithstanding the writing had not been so 
strong the supreme court might have thought so. It was a question 
of fact. The writing was only one item of evidence. 

In First Wisconsin National Bank of Milwaukee v. Pierce* it 
was held that the parol evidence rule would prevent proof of an oral 
agreement that the maker of certain notes could pay them at any 
time regardless of their maturity. The question came up on demurrer 
to the answer and on motion for summary judgment. No such claim 
was made in the pleadings. It was made in the affidavit on the motion 
for summary judgment. Other circumstances that appeared did not 
support the claim, but contradicted it. But even if there had been 
convincing evidence of such an oral agreement, it might have been 
excluded, for this was commercial paper, as to which an inflexible 
rule is desirable, and because it would have been so easy to make the 
note read “on or before’’.4? But one should not be too sure, and if in 
this case the pleadings had been such as to get the case into the 
evidence stage and the proof or offers had made out a clear case, 
the result might have been different. Wigmore** cites one old case 
where a party was permitted to prove an oral agreement not to de- 
mand payment for five years of a note payable in one year. 

Juergens v. Ritter**also came up on the pleadings and affidavits 
for summary judgment. The defendant was an executor. Plaintiff 
had been his attorney. There was executed a written substitution 





226 Wis. 249, 276 N.W. 330 (1937). 
“ Id. at 251, 276 N.W. at 331. 

“278 N.W. 451, 457 (Wis. 1938). 

“5 Wigmore, Evidence $2444, n. 4. 

* Ibid. 

“279 N.W. 51 (Wis. 1938). 
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of attorneys in which it was stipulated that “Ritter (the defendant), 
Executor of the last will . . . , shall, forthwith upon the allowance 
by said court of the fee due . . . , pay the amount thereof ... 4 
It was held that the claim of defendant that there was an oral 
agreement that the plaintiff would exact his fee only if the assets 
of the estate were adequate, and not from the defendant person- 
ally, did not amount to an arguable defense, because it would con- 
tradict the contract. Would the court have held the same way if 
the case had been tried and the trial judge had received evidence, 
say of admissions and direct testimony, that made it clear that 
there actually was such an agreement? The fact that the alleged 
agreement was made, not at the time of executing the substition 
of attorneys, but when the plaintiff was first engaged as attorney, 
helps the defendant’s case. The significant point is that so long 
as the parol evidence rule is treated as a rule of law invariably 
excluding evidence rather than as a device to give a question of fact 
to the judge, the party whose case comes up on pleadings rather 
than on the evidence will very likely lose. The point would be more 
obvious in cases of writings claimed to be incomplete, and collateral 
oral agreements, but there seem to have been no such cases. 

In Dunville v. Industrial Commission® it was held that the ad- 
mission of testimony that “August 1” was intended to be “Aug- 
ust 15” did not violate the parol evidence rule. The court said that 
the evidence gave a reasonable explanation of the mistake and was 
consistent with the conduct of the parties. But should the evidence 
have been admitted over the objection that it tended to contradict 
the instrument? Clearly, it was not consistent with the writing. 
Was this not a short cut to reformation of the instrument? The 
court said that it was “manifestly a clerical error, the explanation 
of which did not violate the parol evidence rule.** That is true in a 
suit for reformation. But it would be captious to require such a 
suit in such a case, and the court has previously taken such a 
short cut. 

There are other cases decided the last year in the field of evi- 
dence, or in closely allied topics, but enough has been said to 
show that the court has not embarked on any new policy or shown any 
definite trend that the writer can discern. 





“Td. at 52. 
#279 N.W. 695 (Wis. 1938). 
“Td. at 699. 
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VIII. 
INSURANCE 
HIcsBert ZARKY 


A. WAIVER AND ESTOPPEL 


In Jones v. Preferred Accident Insurance Co. of New York, 
the company had issued a policy of accident insurance on June 4, 
1933, which was renewed annually up to June 4, 1936. Although no 
premium for renewal was paid thereafter until August 22, 1936, and 
the insured had met with accidental death in the interim, plaintiff 
alleged that it had been the custom of the company over a period of 
time to extend credit to the insured for payment of premiums, and 
that because of that custom and the company’s prior acceptance of 
delinquent premiums and its retention of the premium of August 22, 
it was estopped from taking advantage of the nonpayment of the 
premiums when due. 

The health and accident standard policy provision? provides that 
it there be default in the payment of premiums, subsequent payment 
and acceptance of a premium reinstates the policy, but only to cover 
losses resulting thereafter. 

The court, in sustaining a demurrer to the complaint stated that 
the provisions of the standard policy as to default: 


. . stepped in and controlled and regulated absolutely the mutual 
rights and obligations of the parties, regardless of any attempted 
change or waiver by any contract or custom between the parties, 
or any alleged estoppe! because of defendant’s conduct. In other 
words, notwithstanding any attempted change or waiver by any 
such means or by the insured’s reliance upon the defendant’s 
conduct, the unambiguous terms in “Standard Provision” must 
be held paramount and absolutely controlling. . .8 


The decision thus suggests that the provisions of a standard policy 
are controlling regardless of any alleged waiver or estoppel. None 
of the cases cited by the court lend support to such a proposition.* 





*226 Wis. 423, 275 N.W. 897 (1937). 

* Wis. Stat. (1937) §204.31 (3). 

* 226 Wis. at 426, 275 N.W. at 899. 

“Williams v. Travelers Ins. Co., 168 Wis. 456, 169 N.W. 609 (1918); Straker 
v. Phenix Ins. Co., 101 Wis. 413, 77 N.W. 752 (1898); Schilbrch v. Inter-Ocean 
Cas. Co., 180 Wis. 120, 192 N.W. 456 (1923); Isaacson v. Wis. Cas. Ass’n., 187 
Wis. 25, 203 N.W. 918 (1925); Wojtzak v. Hartland Farmers’ Mutual Fire Ins. 
Co., 200 Wis. 118, 227 N.W. 255 (1929). 
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Indeed, the court has seemingly overlooked the leading case of 
Welch v. Fire Association.’ There it was held that, while there could 
be no waiver by the company of any of the standard provisions, the 
legislature in enacting the standard policy did not intend to abrogate 
the rules as to equitable estoppel and if the company’s agent had 
knowledge of facts at the inception of the policy, which under the 
standard provisions would void the policy, the company would be 
estopped from declaring the policy void. The Welch case was fol- 
lowed in Farley v. Spring Garden Insurance Co.,° where it was 
held that the knowledge of the agent that the insured was not the 
owner in fee simple of the land on which the insured building stood 
estopped the company from declaring the policy void in accordance 
with such a condition in the standard policy. In Coats v. Camden 
Fire Insurance Association’ estoppel was likewise invoked to prevent 
the company from declaring a forfeiture under a standard policy 
provision. In Gould v. Pennsylvania Fire Insurance Co.® it was held 
that the rule of the Welch case was not changed by an amendment?® 
to the standard policy form which omitted the provision making the 
knowledge of the agent the knowledge of the company. 

In Redeman v. Preferred Accident Insurance Co.,’° where plain- 
tiff had urged that the company was estopped from declaring that 
its policy of health insurance had lapsed and that there had been no 
renewal, the court held that no grounds for estoppel existed. Noth- 
ing was said to the effect that no estoppel could be urged, although 
it was a standard policy and contained a standard policy provision 
substantially like that involved in the Jones case.‘! The court pointed 
out in the Redeman case that it was not a case where the insured 
was led to believe by the company that there would be a renewal of 
the policy or that credit would be extended. Yet those were the 
grounds of estoppel urged in the Jones case. 


In Streubing v. American Insurance Co.,'* where it was urged 
that the company was estopped from declaring that it was not liable 





*120 Wis. 456, 92 N.W. 227 (1904). 

*148 Wis. 622, 134 N.W. 1054 (1912). 

7149 Wis. 129, 135 N.W. 524 (1912). 

*174 Wis. 422, 183 N.W. 245 (1921). 

® Wis. Laws 1917, c. 127. 

7215 Wis. 321, 254 N.W. 515 (1934), discussed in Work of the Wisconsin 
Supreme Court (1934) 10 Wis. L. Rev. 5, 56, 57. 

“No mention of the fact is made in the opinion, but since the policy was 
issued on March 3, 1920, it was subject to the provisions of Wis. Stat. (1919) 
c. 89, §1960, the standard accident and health policy. 

*197 Wis. 487, 222 N.W. 831 (1929). 
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for loss while the insured had another contract of insurance, because 
it had required proofs of loss and caused the insured to submit to 
examination under oath, the court held that such an investigation 
and examination was contemplated by the express provisions of the 
statutory policy and that to hold estoppel under such circumstances 
would mean that the statutory policy would entrap the insurer into 
a forfeiture. But the court must have assumed that under some 
circumstances estoppel would be possible under the statutory policy, 
else they went to a lot of trouble when it would have been very 
much simpler to say that no estoppel would be possible under the 
standard policy. 

In addition to the respectable authority in this state to the effect 
that there was no legislative intent to abrogate the equitable rules 
as to estoppel by the standard policy provisions, the court’s seemingly 
fundamental premise that the standard policy provisions are not to be 
judicially treated in the same manner as an ordinary policy of in- 
surance, since they were not passed solely for the protection of the 
insured'* and the insurer cannot be regarded as selecting the terms 
of the contract,'* is open to serious question. Vance states: “It is 
also apparent from an examination of the instruments themselves, 
as well as the history of their adoption that their terms were really 
chosen by the underwriters with particular reference to their own 
interests.”?> , 

Wisconsin has been in the minority in holding that there can 
be no waiver of standard policy provisions,’® but in precluding the 
insured from urging estoppel against the company as far as the 
standard policy provisions are concerned, Wisconsin apparently 
stands all by itself. No other jurisdiction has been found which has 
gone to such extreme lengths in using the standard policy for the 
protection of the company against its own wrongful acts. 

An interesting by-product of the Wisconsin rule against the 
company’s waiving of standard policy provisions is found in the 
Jones case, the result of which is that even the non-standard pro- 
visions of a standard policy are not subject to a parol waiver by 
the company when the standard policy provides that changes in the 





* Bourgeois v. Northwestern National Ins. Co., 86 Wis. 606, 57 N.W. 347 
(1893) ; Ottens v. Atlas Assur. Co., 226 Wis. 596, 276 N.W. 900 (1937). 

™ Rosenthal v. Ins. Co. of N.A., 158 Wis. 550, 553, 149 N.W. 155, 156 (1914) 
holding that for that reason standard provisions will not be liberally construed 
in favor of insured. 
Vance, Insurance (2nd ed. 1930) 691-2, and cases cited. 
* Vance, Insurance 693-4, and cases cited. 
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provisions of the policy can only be by writing indorsed on the 
policy by an executive officer of the company.!*? The court in the 
Jones case held that this provision like all the other provisions of the 
standard policy cannot be waived by the parties.1® 

In answer to the argument that the acceptance and retention by 
the company of the August 22, 1936 premium operated to estop the 
company, the court held that while it could not be an estoppel, it 
would operate to reinstate the policy for future losses under the 
standard provision.’® With the insured already dead this must have 
been a great comfort indeed to the beneficiaries. 

In Ottens v. Atlas Assurance Co.,”° the company issued a policy 
of fire insurance to the plaintiff containing the standard chattel mort- 
gage clause”! which provides that the company should not be liable 
for damage to any insured property while encumbered by a chattel 
mortgage, unless it should be otherwise provided by agreement in 
writing added to the policy. The insured sought reformation of the 
policy claiming that the real intention of the parties had been that 
the company was not to be liable for loss to any property while en- 
cumbered unless the insured had given notice to the agent of the 
making and delivery of such mortgage. 

The court sustained a demurrer to the complaint holding that 
a party to a standard policy is not entitled te have it reformed by 
the substitution of provisions that are inconsistent with the standard 
provisions. The court again expressed its view that the standard 
policy law was not passed solely for the protection of the insured and 
that the legislature did not intend that the provisions of the policy 
should be subject to change by the actions of the parties. 

The argument that a policy at variance with the standard is en- 
forceable by the insured was disposed of by holding that, while the 
legislature has made such a policy enforceable by the insured,” a 





See Wis. Stat. (1937) §204.31 (3) for the provision of the standard fire 
policy involved in the Jones case. 

* Jurisdictions holding that the standard policy provisions can be waived 
by the company likewise hold that the non-waiver provision may be waived. 
Vinton v. Atlas Assur. Co., 107 Vt. 272, 178 Atl. 909 (1935). For the general 
rule as to waiver of non-waiver provisions see: Knickerbocker Insurance Co. v. 
Norton, 96 U.S. 234, 24 Sup. Ct. 689 (1877); 14 R.C.L. 1155; note (1923) 
22 A.L.R. 407, 422-4. For the opposite rule in Wisconsin see Welch v. Fire Asso- 
ciation, 120 Wis. 456, 92 N.W. 227 (1904); Streubing v. American Ins. Co., 197 
Wis. 487, 222 N.W. 831 (1929). 

* Wis. Stat. (1937) §204.31 (3). 

* 226 Wis. 596, 276 N.W. 900 (1927), (1938) 113 A.L.R. 770. 

™ Wis. Stat. (1937) §203.21 (2), lines 62-7. 

= |. but any policy so issued and delivered shall be binding upon the 
company. . .” Wis. Stat. (1937) §203.08. 
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court of equity will not subject the company to statutory penalties 
by reforming a standard policy to a policy at variance with the 
standard. 

When it is considered that the agreement between the insured 
and the company’s agent constitute the contract between the parties 
and that the policy issued by the company is merely evidence of 
that agreement and that the standard policy has not been construed 
to prevent an oral contract of insurance, it is rather difficult to see 
why the company had not issued a policy of insurance when the 
agent of the company and the insured agreed upon the terms. The 
court, in reforming the policy, would be merely making the evidence 
of the contract (the policy) conform to the contract itself.?* It is 
difficult to see how the court is lending its aid to “frustrate the public 
policy of the statute” when the legislative policy quite clearly allows 
the insured to enforce such agreements against the insurer and the 
agreement had already been consummated, although not truthfully 
expressed in the policy. If the case is but another application of the 
rule against waiving the statutory provisions of a standard policy, 
it is untenable in view of the express provision that allows the in- 
sured to sue on a policy issued at variance with the standard. 

The result of the court’s holding is to penalize the company that 
honestly issues a policy that expresses the agreement between the 
parties and to protect the company which wrongfully refuses to do 
so. 

The Ottens case is subject to the further criticism that the court 
proceeds on the seemingly erroneous proposition that the agreement 
between the insured and the agent was at variance with the standard 
chattel mortgage provision.* Since the clause is subject to the 
provision “unless otherwise provided by agreement in writing added 
hereto . . .”, it expressly contemplates that the parties may depart 
from the provisions of the standard clause. To say that where the 
parties have so orally agreed it is a contravention of the provisions of 
the statute for the court to place that oral agreement in writing, is 
anomalous to say the least. 

In Thorson v. Wisconsin Life Insurance Co., it was held that 
the company was estopped from asserting a forfeiture by reason of 
nonpayment of premiums where the insured, on the last day of 





*Komula v. General Accident, Fire and Life Assur. Corp., 165 Wis. 520, 
162 N.W. 919 (1917). 

™“ Wis. Stat. (1937) §203.01 (2), lines 62-7. 

% 227 Wis. 254, 278 N.W. 416 (1938). 
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grace, mailed a check which was protested by the drawee bank for 
lack of sufficient funds. Since the insured had paid all previous 
premuims by check the court stated that the company was estopped 
from not accepting this particular check as payment even though 
it proved worthless. This is in accord with the usual rule.2* The court 
further found an estoppel in the fact that the company had sent 
the insured a receipt stating “acknowledged receipt of cash payment 
and extension note”. 

In Eckstein v. Northwestern Mutual Life Insurance Co.,™" the 
company was held to have no duty to apply certain dividend accumu- 
lations in its hands to the payment of premiums where the policy 
itself provided four options to the insured and the insured had last 
elected to have the dividends left with the company to accumulate with 
interest. The court further found that there was no evidence from 
which the jury could have found that the company had misled the 
insured into believing that the dividend accumulations had been ex- 
hausted in purchasing extended insurance. 


B. Omnisus CovERAGE CLAUSES 


In Locke v. General Accident Fire & Life Assurance Corp. the 
company issued a policy of indemnity insurance containing an omni- 
bus coverage clause extending coverage to “. .. amy person... 
while legaily operating [the automobile] ... or... legally re- 
sponsible for the operation thereof, provided such use or operation is 
with the permission of the named assured . . .” 

The named assured allowed one Leach to take the car to Minne- 
sota. While there Leach purchased a new car, which he himself drove 
back to Wisconsin. He then asked his brother-in-law, one Martinson, 
to drive the assured’s car back. Plaintiff was injured when his car 
collided with the assured’s which was being driven by Martinson. 
The court held that since the operation by Martinson was without 
the knowledge or consent of the named assured the indemnity of the 
omnibus coverage clause did not extend to him. 

While the proposition stated by the court that: “A driver, to 
whom the car has been intrusted by one who had permission to use 
directly from the named assured, is not an additional assured under 
the omnibus coverage clause” is undoubtedly true if the driver’s use 
was not with the permission of the named assured, it would seem that 





* Note (1926) 40 A.L.R. 419, 420-1. 
* 226 Wis. 60, 275 N.W. 917 (1937). 
* 279 N.W. 55 (Wis. 1938). 
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the court should nevertheless have held for the plaintiff. Since Mar- 
tinson was not using the car for his own purpose but as an agent 
for Leach, Leach was legally responsible for the use of the car, and 
since such use was with the permission of the named assured, Leach 
should be considered an additional assured under the provisions of 
the policy whether he himself was driving or someone else was 
driving for him as his agent.?® In the suit against the company the 
plaintiff should have recovered whether or not Leach was joined as 
a party defendant.*° 

In Madison v. Steller®' an employee of the named assured was 
injured by a co-employee who was driving the car with the permission 
of the assured. There was excluded from coverage “any employee of 
the assured while engaged within the scope of his employment”. The 
plaintiff contended that the term “an employee of the assured” was 
ambiguous and that by liberal construction it should be made to 
apply only to employees of the person actually being afforded cover- 
age at the time.*? The court held that there was no ambiguity and that 
the clause was capable of being applied to both the named and the 
additional assured ; thus employees of either or both receive no pro- 
tection under such a policy.** 

In Brandt v. Employer's Mutual Assurance Corp.** where there 
was a policy provision similar to that in the Madison case, it was 
held that where the car was borrowed by an employee of a company 
te be used in the company’s business and a co-employee was injured 
while the car was being so used, the company on whose behalf the 
car was borrowed became an additional assured within the meaning 
of the policy exempting from coverage employees of the insured. 





* The opinion is not clear as to whether or not the court considered this prop- 
osition. All the cases cited (279 N.W. at 58) are either cases where the driver, 
who was using the car with the consent of one who had permission to use directly 
from the named assured, was using it for his own personal use and not for the 
benefit of the original borrower, or cases where the car was being used for pur- 
poses outside the scope of the insurance coverage. 

* Morgan v. Hunt, 196 Wis. 298, 220 N.W. 224 (1928); Wis. Stat. (1937) 
$§85.93, 260.11. 

** 226 Wis. 86, 275 N.W. 703 (1937). 

"The policy provided: “The unqualified term ‘assured’ wherever used in 
this policy shall include in each instance any other person entitled to protection 
hereunder, but the qualified term ‘named assured’ shall apply only to the person, 
firm or corporation named and described as such herein.” 

* Cf. Bernard v. Wisconsin Automobile Ins. Co., 210 Wis. 133, 245 N.W. 
200 (1933) ; see also Comments (1933) 8 Wis. L. Rev. 349, (1935) 11 Wis. L. Rev. 
293. 

* 280 N.W. 403 (Wis. 1938). 
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C. CONSTRUCTION OF THE PoLicy 


In French v. Continental Assurance Co.* it was contended that 
the company could not declare a forfeiture for failure to pay prem- 
iums because there was no provision in the policy to that effect. The 
court held that there is no need for the company to use the word 
“forfeiture” as such, and that the provision “payment of a premium 
shall not maintain this policy in force beyond the date when the next 
premium is due” accomplished this purpose. 


In Stammer v. Kitzmiller®® where plaintiff fell into an open 
hatchway in the sidewalk left unguarded by the insured’s employee 
after using the same to deliver a barrel of beer into the basement 
of a tavern, he was held not entitled to recover under a policy which 
insured against loss on account of damages arising out of accidents 
caused “by operation, maintenance or use including transportation of 
goods, loading and unloading of an automobile”. The court stated 
that while it might be difficult sometimes to define the exact line at 
which unloading ceased, here, where the goods had completely come 
to rest and the merchandise had been removed from the truck, it 
was clear that the unloading process had already terminated. 


D. No Action CLAUSE 


In Sweitzer v. Fox** the company issued to the defendant part- 
ners a public liability insurance policy, indemnifying and saving 
them harmless from all claims of damage arising by reason of their 
negligence. The policy contained a no action clause providing that 
no action would lie against the company until the amount of damages 
was determined either by final judgment against the insured or by 
agreement between the insured and the claimant with the written 
consent of the company and that if an execution on such judgment 
against the insured were returned unsatisfied the judgment creditor 
would have a cause of action against the company to the same extent 
that the insured would have had if he had paid the judgment. The 
court held that since there was no statutory prohibition against 
such a no action clause, in the absence of proof of such facts by 
plaintiff, he established no right to recover against the carrier.** 





5227 Wis. 203, 278 N.W. 388 (1938). 

226 Wis. 348, 276 N.W. 629 (1937). 

7226 Wis. 26, 275 N.W. 546 (1937). 

*See Comments (1933) 9 Wis. L. Rev. 37, (1934) 10 Wis. L. Rev. 78, 
(1935) 11 Wis. L. Rev. 46. 
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E. ASSIGNMENT AND SUBROGATION 


In Northern Assur. Co. v. City of Milwaukee®® the company 
issued policies of insurance indemnifying the T.M.E.R. & L. Co. 
against loss caused by mobs or riots. The Company having paid for 
losses so incurred by the insured, it took an assignment of the in- 
sured’s cause of action against the city.4° The court held: (1) that 
actions brought under Section 66.07 survive by virtue of Section 
331.01 and, since actions which survive are also assignable, actions 
under Section 66.07 are assignable; (2) that the insurer could have 
brought the action without any formal assignment since, when it paid 
the insured’s loss, it was subrogated to any cause of action the in- 
sured might have on account of that loss; and (3) that the notice re- 
quired by Section 66.07 (2) may be given by the owner of the claim, 
even though the party who sustained the damage did not give notice. 


F. CoNstTrRucTIon oF Liguor LICENSE Bonp 


In State v. Hackbarth" a bond was given*? conditioned that the 
principal among other things, would not violate any provision of 
Chapter 176 and would pay al! damages that might be recovered pur- 
suant to Section 176.35.4° The surety and principal were “held and 
firmly bound unto the State of Wisconsin in the penal sum of One 
Thousand Dollars, well and truly to be paid to the said State of 
Wisconsin”. 

The complaint alleged that the principal had been convicted of 
keeping a disorderly house and that for that reason the principal and 
surety were indebted to the plaintiff in the full amount of the bond. 
The defendants contended that while the state could bring the action, 
the bond was for purposes of indemnity only and that the state was 
not entitled to payment of the full $1,000 as liquidated damages. 





* 227 Wis. 124, 277 N.W. 149 (1938). 

“ Wis. Stat. (1937) §66.07. 

“279 N.W. 687 (Wis. 1938). 

“Pursuant to Wis. Stat. (1937) §176.10. 

“The bond provided that if the principals “shall not violate any provision of 
chapter 176 of the Statutes of Wisconsin; shall keep and maintain an orderly and 
well regulated house; shall not sell or give away any intoxicating liquor to 
any minor, having good reason to believe him to be such, or to any person in- 
toxicated or bordering upon intoxication or to any habitual drunkard; shall pay 
all damages.that may be recovered by any person pursuant to section 176.35 of 
the Statutes of Wisconsin, and shall observe and obey all orders of the supervisors, 
trustees or aldermen of said Town of Brookfield, or any of them made pursuant 
to law, then this obligation shall be null and void; otherwise to be and remain 
in full force and effect.” 
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In two former cases, State v. Helmann** and Thomas v. Kind, 
substantially similar statutory provisions were construed to allow 
recovery of the full penal sums of the bonds. But in the Hackbarth 
case, it was held that the former decisions erroneously construed the 
statutes under consideration and that it should have been held that, 
while the state is authorized to sue and enter judgment for the penal 
sum of the bond, such judgment is to stand as indemnity for the 
payment of damages. It was further held that because of material 
changes in the statute,** the legislature did not reenact the rule of 
the Helmann and Thomas cases, and that, therefore, the court was at 
liberty to construe the bond and statute without being bound by those 
cases, and that the Thomas case was based on a mistaken view of 
the statute and the ruling was based on a legal question not called 
to the court’s attention or observed and passed upon. 

The court held that while the state may sue for and recover 
judgment for the full penal amount of the bond, issuance of execution 
under that judgment is limited to execution to enforce payment of 
the judgments, penalties, or forfeitures referred to in Section 
176.10 (3). 


IX. 
MUNICIPAL CORPORATIONS 
Crark J. A. HAzELwoop 


A. MunicrpaL OrDINANCES 


In three decisions the court considered the validity of municipal 
ordinances. One of these involved an ordinance of the City of 
Racine which completely prohibited “marathon” contests. A statute 
prohibited such contests only when they involved participation during 
more than sixteen of each twenty-four hours in a six day period.* 
In Fox v. Racine® the court upheld the Racine ordinance, following 
the general rule that a city or village has the power to enact a regu- 
latory or prohibitory ordinance in the same field covered by a state 
statute so long as the latter does not expressly limit the local 
power.® 





“163 Wis. 639, 158 N.W. 286 (1916). 

“222 Wis. 645, 269 N.W. 543 (1936). 

“ The earlier statute was Wis. Rev. Stat. (1913) $1549. 
1 Wis. Stat. (1937) $352.48 (1). 

7225 Wis. 542, 275 N.W. 513 (1937). 

* Wis. Const. art. XI, §3; Wis. Stat. (1937) §62.11 (5). 
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In State ex rel. Ford Hopkins Company v. Mayor of Watertown* 
an ordinance prohibiting the operation of a restaurant in connection 
with another business unless separated by a solid partition, but ap- 
plying only to restaurants commencing business after the enactment 
of the ordinance, was held to be unconstitutional. While the public 
health motive was strong enough to overrule objections to the regu- 
lation if applied to all restaurants, the court stated that the exemption 
of restaurants existing prior to the creation of the ordinance was 
“so unreasonable, arbitrary and discriminatory that we must hold 
such provisions void.” Following the same line of reasoning, it was 
held in City of Juneau v. Badger Cooperative Oil Company® that a 
city ordinance declaring large oil and gasoline storage tanks to be 
nuisances was invalid and unenforceable because it applied only to 
oil companies erecting the same after the enactment of the law.® 
These cases are not meant to change the rule as to zoning ordinances 
and regulation of building heights, however. The court in the Ford 
Hopkins Company case stated that such cases are “readily distin- 
guishable”.” 


B. CoNTRACTS 


In Bechtold v. Wauwatosa* the court, on rehearing, held a paving 
contract void because the advertisements for bids were not timely 
under the statutes.? Although no prejudice was shown against any 
bidder who desired to compete for the job, and the contract had been 
practically completed at the time suit was brought, it was held that 
taxpayers could successfully restrain further payment of public funds 
to the contractor. The partial performance did not change the situa- 
tion because it could not be said that all the taxpayers were cognizant 
of the situation. Generally the court will not allow recovery on a 
public contract unless all statutory requirements in regard to the 
letting of such contracts are strictly fulfilled. 

It is easy to become estopped from recovering on contract from a 
municipality. In Gross v. Hoffman it was held that a contractor 
constructing sewer laterals, who agreed to an extension of time on 





*226 Wis. 215, 276 N.W. 311 (1937). 

*279 N.W. 666 (Wis. 1938). 

*It should be remembered, however, that municipal ordinances declaring 
nuisances must be reasonable and the alleged nuisance must approach the com- 
mon law concept of a nuisance. 43 C.J. 228, 402; Wis. Stat. (1937) §146.14. 

7226 Wis. at 227, 276 N.W. at 316. 

*277 N.W. 657, 280 N.W. 320 (Wis. 1938). 

* Wis. Stat. (1937) §62.15 (3). 

* 277 N.W. 663 (Wis. 1938). 
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the assessments covered by special tax certificates given him in pay- 
ment for his work, was barred from claiming that the extension was 
illegal and deprived him of his lien on the properties subject to tax. 
Presumably the city officials assured the contractor that the extension 
was not illegal, but the contractor dealt with them at his own risk. 

In Schulz v. Kissling™ it was held that where a town board and 
its officers violated the statutes’* in purchasing expensive highway 
machinery without authorization by the electors in a town meeting, 
a taxpayer showing the futility of a demand upon the town officials 
to sue to recover the moneys paid out, might sue, for the benefit of 
the town treasury, the town treasurer and the recipient of the moneys, 
joining the town itself as a party defendant, without showing a de- 
mand upon the electors as a body to bring the action. 

In Waisman v. Wagner" it appeared that a city had purchased 
sbandoned manufacturing property, giving the plaintiff seller an 
agreement that he would be allotted the wrecking contract if the 
building should be wrecked within five years. Subsequently the mayor 
knowingly misrepresented that the building would not be wrecked 
but would be used for a new industry and thereby obtained plaintiff's 
release from the wrecking agreement. The property was then trans- 
ferred by the city to a new owner who immediately wrecked the 
building. It was held that plaintiff’s action for damages arising from 
the fraud was untenable because the contract whereby the city orig- 
inally acquired the property was void, since it was not one of the 
statutory purposes for which cities are permitted to purchase real 
estate. It appears that the purposes listed in Section 62.22 are ex- 
clusive, and cities have no power to purchase real property for other 
purposes. 

In In Re Mead’s Estate’ it was held that where a city council 
agrees to accept $15,000 as a compromise in lieu of a testamentary 
library trust fund exceeding $100,000 and releases the balance of the 
estate to the surviving heir of the decedent, the agreement is void. 
The failure of the city to insist upon the setting up of the charitable 
trust during a forty-five year period does not bar the present duty of 
the probate court to enforce the trust. 





™ 280 N.W. 388 (Wis. 1938). 

2 Wis. Stat. (1937) §81.01. 

278 N.W. 418 (Wis. 1938). 

“4277 N.W. 694, 279 N.W. 18 (Wis. 1938). 
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C. LitasiLity oF MUNICIPALITIES FOR DAMAGES 


Section 66.07 imposes liability upon cities for damages caused 
by mobs or riots. A good defense exists, however, where the dam- 
age is “occasioned or in any manner aided, sanctioned or per- 
mitted” by the claimant, or where claimant has not used “all reason- 
able diligence to prevent the same”. In Northern Assurance Company 
v. Milwaukee it was held that the anti-labor attitude of the claim- 
ant allegedly causing the riots was no defense. Nor did certain 
“overt acts” of the damaged street car company, such as having 
chicken wire on street cars, moving cars past the car barns in oppo- 
sition to the protesting crowd, and an incident preceding the riot 
wherein an unknown person within the car barns threatened the 
protesting crowd with a hose, constitute defenses. The word “oc- 
casioned” means “caused”, and the court said that the city should not 
merely “endeavor to prevent injury but it must prevent it.” The de- 
cision restricts the field in which a municipality may defend itself 
on the grounds of lack of “diligence” on the part of claimant. It 
appears to be the general rule that statutes of this kind are liberally 
construed in favor of the claimants,!® since it is an ancient principle 
that the municipality should be responsible for the public peace and 
the preservation of private property. 

In Heiden v. Milwaukee™ a city was held liable for damages 
under the “safe place statute’”!* where the claimant was a visitor on 
the grounds of a city school and the injuries were occasioned when 
plaintiff was permitted to enter the building to go to the wash room 
through a dark corridor. Even in the field of purely governmental 
functions these statutes create liability to the same extent as when 
the building is privately owned. 

Statutes involving municipal liability for injuries sustained be- 
cause of defective streets or highways were involved in Blaschke v. 
Watertown,'® Leninger v. Pierce County,?° and McCormick v. Ra- 
cine.*1 In the Blaschke case, the roadway was used only by a few 
persons living adjacent to it. The injury was caused when plaintiff 
drove his wagon over a five-inch rut. But the question of the exist- 
ence of a defect rendering the road unsafe for public travel was held 





#277 N.W. 149 (Wis. 1938). 
#43 CJ. 961. 
226 Wis. 92, 275 N.W. 922 (1937). 
* Wis. Stat. (1937) §$§$101.06, 101.01 (5) (11) (12) (13). 
* 226 Wis. 1, 275 N.W. 528 (1937). 
* 226 Wis. 515, 277 N.W. 187 (1938). 

= 277 N.W. 646 (Wis. 1938). 
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to have been properly left to the jury. The Leninger case holds that 
Section 88.38, imposing liability upon counties where a defective 
culvert causes flooding of property, does not grant a cause of action 
against the county where the highway and culvert were constructed 
by the state highway commission upon state-federal plans and ap- 
propriations. In the McCormick case an alleged sidewalk defect was 
held not actionable as a matter of law where there was a difference 
in height of only two and three-eighths inches between the cement 
squares of a sidewalk. Slight defects of two to four inches (drop or 
obstruction) in streets and sidewalks are generally not actionable, al- 
though there is an exceptional case where the court sustained re- 
covery of damages resulting from a three-inch plank nailed diagonally 
on a bridge.? Of course, facts other than the mere measurement of 
the defect must be considered. 


D. MunicipaL EMPLOYEES 


It will be recalled that in Van Gilder v. Madison®* a Madison 
police officer was successful in recovering the amount by which his 
salary was decreased during depression years by showing that the 
statute** prohibiting a decrease of a police or fire officer’s salary by a 
city council without recommendation of the statutory police and fire 
commission was not complied with, the court feeling that compensa- 
tion of policemen and firemen is not a local affair but a matter of 
“state-wide concern”.*® The court again dealt with similar problems, 
but reached the opposite result, in Eck v. Kenosha,** Coughlin v. 
Milwaukee,?" Connor v. Chippewa Falls,?* and Altenberg v. Super- 
ior.2® In each case the court denied recovery. In the Eck case a Ken- 
osha policeman sought to recover by showing the lack of recom- 
mendation by the commission, but he was unsuccessful in his action, 
the court observing that he had executed a waiver contributing the 
decreased portion of his salary to the city poor relief fund, and had 
made no protest to the reduced pay until a long time had passed. 
In the Coughlin case a Milwaukee fireman claimed duress in the 
procurement of the waiver, but did not show himself as the victim 





*™ Johnson v. Eau Claire, 149 Wis. 194, 135 N.W. 481 (1912); cf. Le May v. 
Oconto, 281 N.W. 688 (Wis. 1938). 
* 222 Wis. 58, 268 N.W. 108 (1936). 
™ Wis. Stat. (1937) $62.13 (7). 
* Note (1937) 12 Wis. L. Rev. 254. 
226 Wis. 647, 276 N.W. 309 (1937). 
279 N.W. 62 (Wis. 1938). 
* 279 N.W. 640 (Wis. 1938). 
* 280 N.W. 342 (Wis. 1938). 
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of oppression as to personal safety, liberty, property or family such 
as to prevent the free exercise of his will. In the Comnor case, 
claimant had accepted the pay cut for a long time without protest and 
had been a petitioner for a restoration of the pay cut, thereby infer- 
entially admitting the legality thereof. In the Altenberg case, the 
waivers did not cover the entire period in question but no recovery 
was granted for the period not covered by waiver. The acceptance of 
the reduced salary and acts showing intent to donate the reduction 
to the depleted city treasury, constituted estoppel barring claimant’s 
suit. The court refers to the “printed case” in the Van Gilder matter 
in order to make distinctions. Van Gilder, according to the record, 
continuously protested the salary reduction, although this fact was 
not noted in the statement of facts and opinion in the published de- 
cision. Undoubtedly these recent cases saved muncipalities the tre- 
mendous cost of reimbursing pay cuts, which they feared they might 
have to pay as the result of the Van Gilder case. Those who claim that 
their reductions were, in effect, forcibly procured despite the signing 
of waivers, are nevertheless generally without remedy because of 
the strict definition of “duress” contained in the Coughlin case. 

In Logan v. Two Rivers® a policeman of Two Rivers who had 
obtained a decision in 1936 that his discharge by a city manager was 
invalid and who had recovered two months pay at that time,** sought 
back pay covering a subsequent period of thirty-one months. The 
defense of the city was that a substitute officer was paid for that 
period, that said substitute officer was a “de facto officer”, and the 
payment to him prevented recovery by the plaintiff. The court did not 
decide whether this defense, if true, would be good, although in 
Clausen v. Fond du Lac County** the court apparently approved such 
a defense. But, because plaintiff’s substitute was a “mere intruder” 
having no “color of right” under the rule of Warden v. Bayfield,®* 
the city’s defense was held to be without merit. Interest on the back 
pay was allowed, the court holding that municipal corporations must 
pay interest under the same rule as applies to individuals. A demand 
on the municipality or the equivalent thereof must be shown as the 
date for commencement of interest. The equivalent of the demand 
existed in the Logan case because it was apparent that any demand 





* 278 N.W. 861 (Wis. 1938). 
* Logan v. City of Two Rivers, 222 Wis. 89, 267 N.W. 36 (1936). 
"168 Wis. 432, 170 N.W. 287 (1919). 

*87 Wis. 181, 183, 58 N.W. 248, 249 (1894). 
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would have been futile in view of the resistance of the city shown in 
the previous suit. 

State ex rel. Nolan v. Mensing** held that the discharge of a Mil- 
waukee health officer was not reversible upon certiorari against the 
city civil service board, the board having shown facts to sustain its 
discharge order and a legal compliance with the statutory procedure. 
Certiorari brings up such matters for review upon jurisdictional 
grounds only. 

The school board of Milwaukee, a city of the first class, is re- 
quired by statute to adopt salary schedules for teachers. This in- 
cludes school principals. During an eight year period the board classi- 
fied Milwaukee schools in accordance with the number of rooms and 
designated salaries of principals accordingly. In Peterson v. Mi- 
mwaukee*® it appeared that a principal’s schoolrooms had been in- 
creased from time to time, but he had never received his correspond- 
ing increase in salary. It was held that he must be paid enough to 
make up the amount which he should have received according to 
the statutory schedules. 

Section 66.06 (10) authorizes the creation of a managing board 
in charge of a municipal utility plant, and empowers the board to 
appoint a manager and fix his compensation. The management board 
of the Lodi municipal water works and electric plant not only ap- 
pointed a manager but gave him an annual contract which he claimed 
was enforceable when the board removed him. Richmond v. Lodi®® 
held that this statute did not authorize such a contract, and that the 
board could not by contract or otherwise abdicate its power to remove 
its manager at pleasure. 

A four to three decision in State ex rel. Milwaukee County Re- 
publican Committee v. Ames** held that local election officials must 
be selected from the two dominant parties according to the presi- 
dential vote during the two years following a presidential election, 
although during the other years the selection is. based on the guber- 
natorial vote of the municipality. The dissenting justices felt that 
this construction of the statute defeated the apparent legislative pur- 


pose. 





“279 N.W. 659 (Wis. 1938). 
* 226 Wis. 540, 277 N.W. 128 (1938). 
* 277 N.W. 627 (Wis. 1938). 
* 278 N.W. 273 (Wis. 1938). 
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E. MISCELLANEOUS MATTERS 


Poor Relief. Attorneys representing municipalities in controver- 
sies over liability for poor relief and others concerned generally with 
court reviews of administrative bodies should be interested in Mil- 
waukee County v. Industrial Commission and the Town of Summit.®* 
A municipality which loses upon a poor relief decision of the In- 
dustrial Commission®® may appeal to the Dane County circuit court, 
but the supreme court held that the circuit court case is not an 
“action for review”, and the commission, not being a party thereto, 
cannot appeal the decision to the supreme court. In dismissing the 
appeal the court reviewed various statutes providing for review of 
administrative action in circuit court, and held that where the word 
“appeal” is used in the statutes, the administrative board is not a 
party but is only the trial tribunal from which the appeal is taken. 
Apparently the procedure in many matters involving boards and 
commissions in the past has been erroneous. 

Acquisition of Utilities. In Henderson v. Hoesley® the City of 
Shullsburg voted in a popular election to acquire the electric light 
plant of a private power company and proceedings before the Public 
Service Commission had been concluded with a determination of the 
amount to be paid. The plaintiff taxpayer sought to restrain the de- 
fendant city officers from taking further action with respect to pay- 
ment for the utility plant on the grounds that plaintiff and others 
consisting of fifteen per cent of the voters, as required by Section 
10.43, had presently submitted a petition requesting referendum upon 
discontinuance of the utility acquisition. Section 10.43 is the general 
referendum statute. The court holds that the same cannot be extended 
to require a re-submission of the public utility acquisition question, 
because Chapter 197 is exclusive and complete in itself with respect 
to utility acquisition, including the manner of discontinuing proceed- 
ings. 

Purchase. In Victora v. Muscoda* the village was proceeding to 
set up its own electric utility plant. The village officials were about 
to use village funds to pay a contractor for a Diesel generator, but 
the court held that under Section 61.55 they could not make this pur- 
chase without first advertising for bids and alloting the contract to 
the lowest bidder, it appearing that a generator of this type was 





* 279 N.W. 655 (Wis. 1938). 

*® Wis. Stat. (1937) §49.03. 

“225 Wis. 596, 275 N.W. 443 (1937). 
“279 N.W. 663 (Wis. 1938). 
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available elsewhere than from the contractor in question. Bidding 
statutes are strictly applied because of their wholesome purpose in pro- 
tecting the public from favoritism and dishonesty. The editor of a 
Madison newspaper attacked this decision as allegedly showing court 
favoritism to private utility ownership, a conception which appears 
wholly remote from the issue. 

Tax Exemption. The plaintiff in Rogers Memorial Sanitarium v. 
Summit* contended that the sanitarium was a scientific or benevo- 
* * association and therefore exempt from taxation under sub- 
section (4) of the exemption statute.** In St. Joseph’s Hospital v. 
Ashland County** the court had held a hospital to be an exempt 
benevolent association although it was not absolutely free to all. 
The court now resorted to the printed case in that matter, noted 
that the sisters of the hospital were employed without pay, and held 
the sanitarium in the instant case not exempt from taxation although 
its corporate articles recite that it is organized for “benevolent” 
purposes, since no persons are admitted without requiring pay suffi- 
cient in the aggregate for the costs of the institution, and all persons 
employed by it are paid for their services. 


» a 
PERSONS AND DOMESTIC RELATIONS* 
N. P. FEINSINGER 


In re Tuft’s Estate’ presents a dubious application of a vital 
provision in the Uniform Marriage and Marriage License Act.? 
In January, 1926, A began living with C, the latter knowing then 
or shortly thereafter that A was still married to B. On May 31, 
1927, a divorce action of B v. A came to trial. The minutes of the 
clerk read: “Divorce granted to plaintiff on grounds of non-sup- 
port... .” The formal findings and judgment entered were dated 
June 27, 1927. About this time A and his sister informed C that B 
had obtained a divorce. 





“279 N.W. 623 (Wis. 1938). 

* Wis. Stat. (1937) §70.11. 

“96 Wis. 636, 72 N.W. 43 (1896). 

* Only one case is discussed herein. It is the author’s opinion that the case 
is of sufficient importance to justify this extended treatment. 

+280 N.W. 309 (1938). 

79 Uniform Laws Annotated 249-275, approved in 1911, and adopted in 
Wisconsin by Wis. Laws 1917, c. 218, now Wis. Stat. (1937) §§245.12—245.38. 
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On June 13, 1928, more than a year after the granting of the 
decree but less than a year after entry of the findings and judgment, 
A and C went through a marriage ceremony. They continued there- 
after to live together as husband and wife until A’s death. Two 
children were born to A and C, the first in December, 1927, and the 
second in December, 1928. In proceedings for the apportionment of 
A\’s estate, C sought to participate as A’s widow. The trial court de- 
nied her claim, principally on the ground that the marriage contract 
had not been entered into “in good faith.” The supreme court 
affirmed the judgment of the trial court, Fairchild and Martin, JJ., 
dissenting in a written opinion. 

The case is of particular importance because it is the first decision 
in Wisconsin construing Section 245.35, adopted from Massa- 
chusetts,® relating to the validation of a ceremonial marriage by the 
removal of a prior impediment.* The case is unfortunately compli- 
cated by the fact that another controversial statute, Section 245.03(2), 
is also involved. The latter statute at the time of the marriage cere- 
mony in 1928 read as follows: 


It shall not be lawful for any ... party to an action for 
divorce . . . to marry again until one year after judgment for 
divorce is entered, and the marriage of any such person sol- 
emnized before the expiration of one year from the date of the 
entry of judgment of divorce shall be null and void.® 


However, in 1917, the legislature had enacted Section 245.35, 
providing as follows: 





*A note of the Commissioners on Uniform State Laws states that §245.35, 
the section in controversy, “is copied from a similar provision in the Massachusetts 
statutes . . .” See Mass. Stat. (1895) c. 47, now Gen. Laws of Mass. (1932) 
c. 207, §6. Despite numerous Massachusetts cases dealing with the problem in the 
case at bar, none was cited in the opinions. As to the construction of a statute 
adopted from another jurisdiction, see note (1929) 43 Harv. L. Rev. 623-628. 

“On the general subject see Madden, Domestic Relations (1931) 39-47, 
66-75. 

‘For a comparison of statutes prohibiting remarriage after divorce, see II 
Vernier, American Family Laws, (1931) §92. Section 245.03 (2) in its original 
form is found in Wis. Rev. Stat. (1849) c. 78, §3. The words “entered” and 
“entry” were changed by Wis. Laws 1935, c. 379 to “granted” and “granting,” 
and a similar change was made in the corresponding provisions of §247.37, 
dealing with the effect of a judgment of divorce on the status of the parties during 
the ensuing year, with reference to such matters as cohabitation, death of one 
party, modification of the decree, and time for appeal. The court did not dis- 
cuss the important possibility of construing the amendment so as to give it 
retroactive effect. Such a construction would have made the marriage ceremony 
of A and C on June 13 immune from any attack. As suggesting such a retroactive 
construction, see Lufkin v. Lufkin, 182 Mass. 476, 65 N.E. 840 (1902) ; Common- 
wealth v. Josselyn, 186 Mass. 186, 71 N.E. 313 (1904); Wright v. Wright, 264 
Mass. 453, 162 N.E. 894 (1928). 
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If a person during the lifetime of a husband or wife with 
whom the marriage is in force, enters into a subsequent marriage 
contract in accordance with the provisions of section 245.12,® 
and the parties thereto live together thereafter as husband and 
wife, and such subsequent marriage contract was entered into by 
one of the parties in good faith, in the full belief that the... 


former marriage had been... dissolved by a divorce... 
they shall, after the impediment to their marriage has been re- 
moved by the .. . divorce .. . if they continue to live together 


as husband and wife in good faith on the part of one of them, 
be held to have been legally married from and after the removal 
of such impediment, and the issue of such subsequent marriage 
shall be considered as the legitimate issue of both parents.” 


The court’s basic assumption that the date of entry of the formal 
findings and judgment determined the status of C’s marriage seems 
doubtful. Justice Fairchild in his dissenting opinion, reasoned that 
the judgment of divorce was “entered” within the meaning of Sec- 
tion 245.03 (2) on May 31, 1927, when the clerk made his entry on 
the minutes.’ If so, the marriage ceremony performed on June 13, 
1928, would be immune from attack from any source or for any 


reason. 





° The essential requirement of §245.12 is a marriage ceremony of some sort, 
the purpose being to insure some measure of publicity. The statute, which ap- 
pears by its terms to be mandatory, if so construed would abolish “common-law” 
marriage in Wisconsin. See I Vernier, American Family Laws (1931) §26. But see 
O’Neil v. Stratton, 64 F. (2d) 911 (C.C.A. 8th, 1933). For a discussion of the 
requirements for a valid marriage in Wisconsin prior to the adoption of §245.12, 
see Becker v. Becker, 153 Wis. 226, 140 N.W. 1082 (1913). 

* Justice Fairchild, in his dissenting opinion, assumed that as a result of the 
reasoning of the majority the children of A and C would be illegitimate. On the 
question of legitimacy as arising under $245.35, see Hopkins v. Hopkins, 287 Mass. 
542, 546, 192 N.E. 145, 148 (1934). Cf. Wis. Stat. (1937) §245.36, which reads 
as follows: “Legitimation of children. In any and every case where the father 
and mother of an illegitimate child or children shall lawfully intermarry, such 
child or children shall thereby become legitimated and enjoy all the rights and 
privileges of legitimacy as if they had been born during the wedlock of their 
parents; and this section shall be taken to apply to all cases prior to its date, 
as well as those subsequent thereto; provided, that no estate already vested shall 
be divested by section 237.06 and sections 245.12 to 245.38. The issue of all 
marriages declared null in law shall, nevertheless, be legitimate.” By virtue of 
the last sentence, the children of A and C would probably be held to be legitimate, 
although as between A and C the marriage would be “void.” See Watts v. Owens, 
62 Wis. 512, 22 N.W. 720 (1885); O’Neil v. Stratton, 64 F. (2d) 911 (C.C.A. 
8th, 1933). 

*Zahorka v. Geith, 129 Wis. 498, 109 N.W. 552 (1906), cited by Justice 
Fairchild, holds that a formal judgment of divorce may be entered nunc pro 
tunc as of the date of the granting of the divorce, as disclosed by the minutes 
of the clerk. While the case does not hold that the date of granting is in law the 
date of entering a judgment, it provides a persuasive analogy. 
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Assuming that the marriage of A and B had not been “dissolved 
by divorce” on June 13, 1928, or at least that such marriage was 
still “in force”® within the meaning of Section 245.35, the decision of 
the court is nevertheless still doubtful. The majority reasoned that 
the trial court’s findings on the issue of C’s good faith at the date of 
the marriage ceremony, June 13, 1928, was supported by “the evi- 
dence and circumstances and the inferences which the court would 
reasonably draw therefrom,” hence such findings could not be dis- 
turbed on appeal. Justice Fairchild, however, in his dissenting opin- 
ion described the findings as “against the great weight and clear pre- 
ponderance of the evidence.” He might also have made use of a num- 
ber of Massachusetts holdings in similar factual situations arising 
under the parent statute to support his dissent.1° The evidence con- 
sidered by the trial court and reviewed in the majority opinion of 
tle supreme court relates to C’s conduct (1) prior to the marriage 
ceremony of June 13, 1928; (2) at the time of the ceremony; (3) 
at the proceedings in the instant case which commenced some years 
later. 

As to C’s conduct prior to the marriage ceremony, neither her 
adulterous relations with A prior to the marriage ceremony,” nor 
her knowledge of A’s marriage to B,!” nor the birth of her children,}* 
would be held by the Massachusetts court to preclude a finding of 
“good faith” at the time of the ceremony. The Massachusetts court 
follows the view that parties should be aided in rather than con- 





* Wright v. Wright, 264 Mass. 453, 162 N.E. 894 (1928), holds that a mar- 
riage is no longer “in force” after a decree of divorce, even though both parties 
thereto are prohibited from marrying again during a stated period thereafter, 
therefore a saving statute like §245.35ehas no application whatever. Under this 
view, §245.35 would be limited to the case of a marriage ceremony between A and 
C performed before the granting of a divorce between A and B. The Massa- 
chusetts court evidently regards the granting or entry of a divorce decree as 
terminating the marriage status, with the statute which prohibits remarriage 
operating simply as a penalty or policy measure. The Wisconsin statutes, how- 
ever, seem to treat the marriage status as continuing during the year period 
following the granting (formerly entry) of the divorce. See Wis. Stat. (1937) 
§247.37. Even if §245.35 were inapplicable, A and C might still be regarded as 
validly married from and after June 27, 1928. A relationship meretricious at its 
inception may be shown to have become matrimonial thereafter by evidence 
showing a change of mutual intent to that effect. Williams v. Williams, 46 Wis. 
464, 479, 1 N.W. 98 (1879). Granted a ceremony is required by §245.12, a cere- 
mony prior to the removal of the impediment might suffice, such ceremony also 
serving as evidence of the changed intent. See Hopkins v. Hopkins, 287 Mass. 
542, 546, 192 N.E. 145, 48 (1934). 

*°See the cases in the following footnotes. 

* Hopkins v. Hopkins, 287 Mass. 542, 192 N.E. 145 (1934). 

* Turner v. Turner, 189 Mass. 373, 75 N.E. 612 (1905). 

*® Hopkins v. Hopkins, 287 Mass. 542, 546, 192 N.E. 145, 148 (1934). 
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demned for their attempt to convert a meretricious into a matri- 
monial relationship." 


As to C’s conduct at the time of the ceremony, the trial court 
criticized her failure to make an independent examination of the 
exact date when A would be free to marry. The concept of “com- 
mon prudence”?® applied by the court as the test of “good faith” 
under a statute like Section 245.35 has been expressly rejected by 
the Massachusetts court in several cases.1° The latter court has held 
in similar situations that C has a right to rely on the information 
given her by A as to the divorce.17 Furthermore, her own independ- 
ent examination would have disclosed to C the minutes of the clerk 
dated May 31, 1927. Under such circumstances, even lawyers might 
disagree as to whether the judgment was then “entered” within the 
meaning of Section 245.03 (2).18 

Finally, as to C’s conduct at the proceedings in the instant case 
for the apportionment of A’s estate, the supreme court criticized 
her failure on the first hearing in December, 1936, to volunteer in- 





“Ibid. As to the presumptions in favor of the validity of marriage, see 
Lyannes v. Lyannes, 171 Wis. 381, 393, 177 N.W. 683, 687 (1920). 

“The trial court stated (280 N.W. at 312): “She had available to her the 
means of determining with absolute certainty when she could marry this man. 
Common prudence and a decent respect for law should have prompted her to 
secure this information.” 

* The leading case is Lufkin v. Lufkin, 182 Mass. 476, 478, 65 N.E. 840, 842 
(1903), in which the court said: “The other five instructions refused were based 
upon the theory that the good faith required by the statute was not only an 
honest intention but a freedom from knowledge of any circumstances which 
ought to put a person of ordinary intelligence and prudence upon inquiry. Look- 
ing at the general remedial purpose of the statutes in question, the great variety 
of circumstances which may attend marriages and cohabitations to which their 
provisions may relate, and the infinitely varying degree of intelligence and pru- 
dence of the individuals whose acts may come in question as characterized or not 
by good faith, within the statutory provision, we think the words were used in 
their common signification, and with no technical or restricted meaning, and 
that the presiding justice was right in ruling that it was not a question whether 
a person of ordinary prudence would or would not know.” See also Gardner v. 
Gardner, 232 Mass. 253, 258, 122 N.E. 308 (1919); Smith v. Smith, 58 F. (2d) 
883 (App. D.C. 1932); Hopkins v. Hopkins, 287 Mass 542, 548, 192 N.E. 145, 
147 (1934). 

Lufkin v. Lufkin, 182 Mass. 476, 478, 65 N.E. 840, 841 (1903); Gardner 
v. Gardner, 232 Mass. 253, 122 N.E. 308 (1919); Smith v. Smith, 58 F. (2d) 
883 (App. D.C. 1932). 

* It should be noted that the language used in §247.35 is “dissolved by a 
divorce.” It is arguable that these words refer to the date of the granting rather 
than the entry of judgment. However, the later words in §247.35, “removal of 
such impediment,” show that the crucial date is neither the date of granting nor 
the date of entering judgment, but rather the date on which A became legally 
entitled to marry again. But see Wright v. Wright, 264 Mass. 453, 162 N.E. 894 
(1928), discussed in note 9, supra. 
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formation as to the dates of the marriage ceremony and the birth 
of her children, and condemned her contradictory testimony as to 
such dates on subsequent hearings.’® Granted that C’s appearance 
and manner of testifying were relevant to the determination of her 
credibility in general,”° the fact that her testimony in the present pro- 
ceeding was confused and contradictory is not important in itself, 
even though she intended that she and her children should benefit 
thereby.2 The important fact, as Justice Fairchild points out,?* is 
that she had nothing to gain in 1928 by marrying on June 13, rather 
than waiting until June 25. 

All the judges treated the question of “good faith” at the time of 
the marriage ceremony as entirely, or at least primarily, a question 
of the weight of the evidence. Five judges thought the trial court’s 
finding of lack of good faith was supported by the evidence, al- 
though two judges thought otherwise. If the question were solely 
one of weighing the evidence, the decision would not be very im- 
portant. But the trial court seems to have proceeded on a mistaken 
construction of the statute. It is regrettable that no discussion of the 
cases in Massachusetts, from whose laws Section 245.35 was copied, 
appears in either the majority or the dissenting opinion. It appears 
that our supreme court, intentionally or otherwise, has departed 
from the construction placed on the statute by the state of origin; 
that it has given an unnecessarily narrow meaning to the nebulous 
concept of “good faith”; and that in so doing it has disregarded the 
“legislative intent” in the particular instance, and departed from its 
usual policy in favor of upholding the validity of marriage wherever 
possible. 

XI. 
PLEADING, PRACTICE AND PROCEDURE 


ALBERT F. NEUMANN 
A. Process 


In Petition of Northfield Iron Co.’ the court considered the 
nature of the agency required under Section 262.09(13) before 





*In the instant case the trial court concluded (280 N.W. at 312): “The 
entire course of conduct of this woman from the beginning of her relation with 
Melvin Tufts to and through her appearances in the court are not such as to 
support an assumption that her marriage was entered into ‘in good faith in the 
full belief that the former marriage has been dissolved.’ ” 

™” Gardner v. Gardner, 232 Mass. 253, 258, 122 N.E. 308 (1919). 

*See Smith v. Smith, 58 F. (2d) 883, (App. D.C. 1932). 

280 N.W. at 315. 

1226 Wis. 487, 277 N.W. 168 (1938). 
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valid service on a foreign corporation can be had by serving its 
agent. It was held that a commission agent whose contract assigned 
a specific territory to be canvassed, and who had operated under 
the contract for only a short time and made only two sales was 
engaged in more than an isolated transaction, that he came within 
the requirements of the statute: “having charge of or conducting 
any business”. The facts that he was authorized to do no more than 
take orders and transmit them to the corporation; that he could 
control the details of his own work; that he could not compromise 
claims and that his sole compensation was his commission, it was 
held, did not deny him the status of an agent. Although after this 
decision we are no nearer general definitions of the requirements of 
the agency or of what constitutes doing business within a state, this 
particular agency and doing of business was held to satisfy both the 
statutory provisions and the due process requirements as to agency” 
and presence of the corporation within the state.* Probably this 
is well—our search for nice and inclusive definitions sometimes 
results in “stare dictis” rather than stare decisis. 


B. PLEADING 


Statement of Cause of Action. To say that confusion reigns 
when the pleader concerns himself with the technique of the proper 
statement of a cause of action, is to put the matter mildly.* De- 
tailed and specific cataloging of facts may make the pleading bad 
as stating evidence; pleading according to legal effect may fall on a 
motion to make more definite and certain; pleading legal conclu- 
sions may even be bad on general demurrer. 

In Palmisano v. Century Indemnity Co.° a pleading which sought 
to recover for a parent the funeral expenses of an adult son against 
the estate of the wrongdoer causing the death, and merely alleged 
that the parent was obligated by law to pay the expenses was bad 
as a legal conclusion. Failure to allege the absence of any estate 
of the child (which would be primarily liable)® contributed to the 
defect. An allegation of duress is likewise merely a conclusion of 





* International Harvester Co. v. Kentucky, 234 U.S. 579, 34 Sup. Ct. 944, 
58 L. ed. 1479 (1914). 

* Consolidated Textile Corp. v. Gregory, 289 U.S. 85, 53 Sup. Ct. 529, 77 
L. ed. 1047 (1933). 

*Note (1931) 7 Wis. L. Rev. 55. 

*225 Wis. 582, 275 N.W. 525 (1937). 

* Wis. Stat. (1937) §313.16. 
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law.” There can hardly be a quarrel with these decisions; certainly 
other allegations less clearly legal conclusions have been so con- 
demned. 

The confusion is not the product of the courts as much as it is 
the product of the very nature of the code requirements. The 
codifiers apparently assumed that the distinctions between law, 
fact, and evidence were clear—time and experience has taught 
otherwise. The use of standard forms or the adoption of notice 
pleading would eliminate much of this difficulty. So long as the 
code requires the pleader to recognize these distinctions, he will do 
well to remember the definitions offered by Justice Timlin: “Where 
the conclusion describes a legal status or condition or a legal offense 
it would ordinarily be treated as a conclusion of law. Where, on 
the other hand, the conclusion describes a condition or status not 
represented or designated by some definite legal term or rule it 
would ordinarily be a conclusion of fact.’’® 

In Kuchenreuther v. Chicago, M., St. P. & P. R. Co.” it was 
held, following an earlier decision, that since a plaintiff may join 
in the same complaint causes of action founded on gross and ordi- 
nary negligence, pleading one ground alone, in effect, pleads the 
absence of the other and disposal of the action on the merits where 
one alone is pleaded precludes bringing subsequent action on the other 
theory. This seems the most desirable conclusion ; the defendant ought 
not be subjected to a series of suits arising out of the same trans- 
action when a plaintiff can plead his two theories of liability in the 
alternative. 

Defenses. Although the statute’? provides that a defendant may 
set forth all of the defenses it has, this cannot be done by a series 
of amendments in which there is a planned retreat from one position 
to another; the trial court’s exercise of discretion in denying such 
amendment after findings##* fact and conclusions of law will not be 
upset.!? Such a ruling hardly comes as a surprise, but the court also 
said: “The defendant contends that, if the contract be construed as 
the trial court construed it, it is against public policy and unen- 





* Coughlin v. City of Milwaukee, 279 N.W. 62 (Wis. 1938). 

*See Clark, Code Pleading (1928) 162-3. 

* Travelers Ins. Co. v. Hallauer, 131 Wis. 371, 374, 111 N.W. 527, 528 (1907). 

* 225 Wis. 613, 275 N.W. 457 (1937). 

“4 Astin v. Chicago, M., St. P. & P. R. Co., 143 Wis. 477, 128 N.W. 265 (1910). 
Bentson v. Brown, 191 Wis. 460, 211 N.W. 132 (1926) clarified. 

* Wis. Stat. (1937) §263.16. 

“Fort Howard Paper Co. v. Paper Converting Mach. Co., 226 Wis. 143, 276 
N.W. 131 (1927). 
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forceable. The difficulty with defendant’s contention in that regard 
is that no such issue was made by the pleadings. The defendant 
stipulated that the sole issue in the case was the interpretation of 
the restrictive clause which could be construed in only one of two 
ways. If the defendant intended to litigate the question it now seeks 
to raise, it should have framed its pleadings accordingly.”!* In view 
of the rule emphatically established in Wight v. Rindskopf*® and 
followed ever since’® that the issue of illegality need not be raised by 
the pleadings and that “It is judicial duty always to turn a suitor 
upon such a contract out of court, whenever and however the char- 
acter of the contract is made to appear’’,!” such a decision does come 
as a surprise. The presence of the stipulation can hardly have the 
effect of taking the case out of the rule—it’s basis is not considera- 
tion of the will of the parties but of the integrity of the court. Is the 
court embarking upon a rule distinguishing between “inherent illeg- 
ality” which may always be availed of and “technical illegality” which 
must be pleaded ?!* Or is the court overruling its old decisions and 
creating a new rule? These questions can only be raised; the future 
holds their answers. 

Demurrers. Some well established rules seem to require recurrent 
repetition : on general demurrer, the question to be decided is whether 
any cause of action is stated and a misconceived prayer for relief is 
immaterial.!® 

Amendment. When on the original trial the complaint stated one 
cause of action and on a retrial the complaint was amended to state 
three causes of action covering the same transaction and meeting 
three aspects of the unopposed proof at the first trial, there was not 
an abandonment of the original cause of action for purposes of de- 
termining the effect of the Statute of Limitations. The court in 
adopting the “transaction” test reaches the most desirable result, even 
though respectable authority would support a much narrower and less 
desirable definition of cause of action.”° 





“Fort Howard Paper Co. v. Paper Converting Mach. Co., 226 Wis. 143, 147, 
276 N.W. 131, 133 (1937). 


* 43 Wis. 344 (1877). 
** Hickey v. Sutton, 191 Wis. 313, 210 N.W. 704 (1926). See Campbell, Extent 


to Which Courts of Review Will Consider Questions Not Properly Raised and 
Preserved—Part II (1932) 7 Wis. L. Rev. 160. 

Wight v. Rindskopf, 43 Wis. 344, 348 (1877). 

™See Clark, Code Pleading (1928) 423. 

* Klauser v. Reeves, 226 Wis. 305, 276 N.W. 356 (1937). 

* Krudwig v. Koepke, 277 N.W. 670 (Wis. 1938). 
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As would be expected, when a complaint shows on its face that 
the cause of action stated is barred by the Statute of Limitations, 
there can be no amendment allowed to cure the defect.?! 


C. ProcEeepINGS BEFORE TRIAL 


The statutory provision for adverse examination”? received clari- 
fication in Plankinton Building Co. v. Laikin’s, Inc. In a well 
reasoned opinion it was held that (1) after the complaint is served 
but before issue is joined the right to examine on all the allegations 
of the complaint extends to the plaintiff as well as the defendant. 
Nothing in the statute can be construed to limit this right to the 
defendant alone; and the plaintiff’s interest in securing statements 
other than the formal allegations of the answer and the uncertainty 
of default meet the argument that no useful purpose is served by 
allowing such. (2) The possibility of interference by the examina- 
tion with the defendant’s obligation to answer within twenty days 
must be met, when it arises, by an extension of the time for answer 
and not by suppression of the adverse examination as was granted 
by the trial court. 


D. JUDGE AND JuRY 


Province of Judge and Jury. Applying the test, “if the evidence is 
conflicting, or if the inferences to be drawn from the credible evi- 
dence are doubtful and uncertain, and there is any credible evidence, 
which under any reasonable view will support or admit of an in- 
ference either for or against the claim or contention of any party, 
then the rule that the proper inference to be drawn therefrom is a 
question for the jury, should be firmly adhered to, and the court 
should not assume to answer such questions either upon motion for 
nonsuit or direction of verdict, or by substituting another answer 
after verdict is returned”’,?* the court dealt with a number of fact 
situations which it is impossible to review here.”® 





1 Harris v. Kunkel, 278 N.W. 868 (Wis. 1938). 

™ Wis. Stat. (1937) $326.12. 

* 226 Wis. 72, 276 N.W. 129 (1937). 

™* Trautmenn v. Charles Schefft & Sons Co., 201 Wis. 113, 115, 228 N.W. 741, 
742 (1930). 

** Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 546 (1937) (on motions for non- 
suit, directed verdict and judgment notwithstanding the verdict; determination of 
“safe place”); Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937) (on 
motions to change answers in verdict and judgment notwithstanding the verdict; 
determination of “safe place”) ; Gauthier v. Carbonneau, 226 Wis. 527, 277 N.W. 
135 (1938) (on motion to change the answers in verdict; determination of negli- 
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Instruction and Submission of Issues. Duai submission of vir- 
tually the same issue of conduct constituting negligence may con- 
stitute prejudicial error, in unduly emphasizing a lapse of duty, es- 
pecially in a case where there is only a meagre basis of finding action- 
2ble conduct or default.7* 

In Gauthier v. Carbonneau the court considered the proper 
definition of “burden of proof” in instructing the jury. The trial 
court instructed: “When I instruct you that the burden of proof 
rests upon one party or the other I mean it is incumbent upon such 
party to establish the truth of the proposition involved as he or she 
claims it to be by the preponderance or greater convincing power 
of the credible evidence in the case.” Although held erroneous as not 
including, in substance, that the duty is one of satisfying the jury 
to a reasonable certainty, by the preponderance of the evidence, that 
the question should be answered as he contends it should be an- 
swered,”* there was no prejudicial error because the jury could not 
have misunderstood the nature of the duty from the instruction given. 
It might be questioned whether this solicitude for their proper in- 
struction is always appreciated by the jury. 

The questions submitted in a special verdict should relate to the 
ultimate facts to be determined by the jury and it is not error to deny 
a request to submit to the jury questions relating to merely evi- 
dentiary details involved in the ultimate facts to be determined.”® 

The court had occasion, also, to consider the correctness of a num- 
ber of instructions on substantive grounds.*®° 





gence in making left turn into private driveway; speed control; percentage of 
negligence) ; Callaway v. Kryzen, 279 N.W. 702 (Wis. 1938) (taking from jury 
questions of negligence in parking on highway; comparison of negligence) ; 
Kramer v. Chicago, M., St. P. & P. R. Co., 226 Wis. 118, 276 N.W. 113 (1937) 
(on motions for directed verdict and for judgment notwithstanding the verdict; 
negligence of railroad in spotting cars on incline without setting brakes; defect 
of equipment; proximate cause); Duss v. Friess, 225 Wis. 406, 273 N.W. 547 
(1937) (on motion to change the answers in the verdict; host’s negligence as to 
lookout and position on road; guest’s assumption of risk); Gumm v. Koepke, 
278 N.W. 447 (Wis. 1938) (court’s changing answers to special verdict questions; 
negligence as to speed, lookout, failure to yield the right of way; lookout) ; 
Jensen v. Jensen, 279 N.W. 628 (Wis. 1938) (court’s changing answers in special 
verdict on questions of host’s negligence with respect to condition of car). 

* Kramer v. Chicago, M., St. P. & P. R. Co., 226 Wis. 118, 276 N.W. 113 
(1937). 

7 226 Wis. 527, 277 N.W. 135 (1938). 

** Anderson v. Chicago Brass Co., 127 Wis. 273, 106 N. W. 1077 (1906). 

* Patterson v. Edgerton Sand & Gravel Co., 277 N.W. 636 (Wis. 1938). 

* Gauthier v. Carbonneau, 226 Wis. 527, 277 N.W. 135 (1938); Northern 
Assur. Co. v. City of Milwaukee, 277 N.W. 149 (Wis. 1938); Knauf v. Diamond 
Cartage Co., 226 Wis. 111, 275 N.W. 903 (1938). 
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Verdicts. In an action for damages for breaches of two promises 
of marriage in Wanke v. Kreul*' the determination of each promise 
was submitted in a separate question; the jury agreed on the issue 
of the second contract and its breach and the damages but only nine 
jurors agreed on the existence of the earlier contract. They were sent 
back for further deliberation and again returned with only the ques- 
tions as to the second contract and the damages answered. There was 
nc error in receiving the verdict so far as the question of its com- 
pleteness was concerned; it was not incomplete since a failure to 
answer the question as to the one contract amounted to a negative 
answer.®? But since at the time the jury assessed the damages, there 
was disagreement as to the existence of the earlier contract, it was 
error to receive that part of the verdict without definite instructions 
and a charge to confine their damages to that contract alone upon 
which the jury agreed. 

A verdict is not inconsistent when it finds that the drivers of both 
vehicles involved in an accident are negligent in respect to their 
position on the highway.** It seems strange that a trial court should 
so construe it. 

Jury. A jury commissioner’s taking five names off the jury list, 
at the suggestion of the clerk, after the list is filed and before the 
name slips were made is clearly irregular. However, failure to object 
until after verdict and inability to show injury will deny the right 
to have the verdict set aside on such grounds.** 

Nonsuit. At the close of plaintiff’s case in United States Fidelity 
& Guaranty Co. v. Waukesha L. & S. Co.** the defendant moved 
that the plaintiff be nonsuited; the court reserved its ruling. There- 
upon the defendant examined two witnesses and renewed its motion. 
The court continued the case pending its decision and thereafter 
granted the motion. Since the plaintiff was never given the oppor- 
tunity to rebut the testimony of the defendant’s witnesses, it was 
error for the court to pass upon the motion as it did, without allow- 
ing the plaintiff to close. It would seem that orderly administration of 
justice as well as sporting principles of debate require this result. 





™ 225 Wis. 618, 275 N.W. 361 (1937). 
™ Hayden v. Carey, 182 Wis. 530, 196 N.W. 218 (1924). 
* Baird v. Edmonds, 226 Wis. 209, 276 N.W. 306 (1937). 
“Kramer v. Chicago, M., St. P. & P. R. R., 226 Wis. 118, 276 N.W. 113 
(1937). 
226 Wis. 502, 277 N.W. 121 (1938). 
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E. JUDGMENTS 


Summary and Default. On a summary judgment, the costs to 
be assessed are those as on final disposition of a case under Section 
271.04 and not as on motion under Section 271.07.3° The argument 
that a judgment summarily is one on motion pursuant to statute is 
of no more avail in proving that the costs should be those as on 
motion than the argument that costs on a regularly litigated case ought 
to be as those on motion merely because the judgment there is initi- 
ated by motion. 


Where the only defense presented is one inadmissible as a parol 
modification of a writing®’ or is a defense shown by adverse exam- 
ination to have been waived**® no arguable defense or factual issue 
preventing summary judgment is presented. 


Declaratory Judgments. An examination of the use of the declar- 
atory judgment device in this country reveals a fear and distrust on 
the part of the courts and a disappointed high expectancy on the 
part of the Bar. We might learn from our English and Scotch breth- 
ren—we prefer to have our own growing pains. 

In Sova v. Ries*® an attempt was made to secure a declaration with 
respect to plaintiff’s birth and parentage as against a defendant whose 
legal relation or obligation to the plaintiff was wholly undisclosed. 
That such a situation presented no controversy warranting a declar- 
ation seems clear. The court so held. Constitutional limitations, it 
will be remembered, prevent the exercise of the judicial function in 
matters without controversy—this the lawyers sometimes forget. A 
controversy need not possess the time honored “wrong” to be justi- 
ciable under the Declaratory Judgment Act—this the courts some- 
times forget.*° 

Res Judicata. An order denying unconditionally a motion to 
vacate a judgment is not res judicata so as to prevent subsequently 
vacating it and entertaining a second motion to vacate judgment. In 
State ex rel. Fischer Furniture Co. v. Detling*' the court reviewed 
the Wisconsin decisions and so held. That a trial court should, so 
Icng as it has control of the case, be permitted to correct its own 
errors seems to be a desirable result even if allowing renewal of 





**French v. Continental Assur. Co., 278 N.W. 388 (Wis. 1938). 

* Juergens v. Ritter, 279 N.W. 51 (Wis. 1938). 

* First Wis. Nat. Bank of Milwaukee v. Pierce, 278 N.W. 451 (Wis. 1938). 
* 226 Wis. 53, 276 N.W. 111 (1937). 

“See Comment (1936) 11 Wis. L. Rev. 571. 

“279 N.W. 616 (Wis. 1938). 
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an unconditionally denied motion seems to conflict with the “sporting 
theory”. 

It is not the judgment alone that determines whether or not a 
point in question has been finally determined ; the pleadings and the 
record are to be resorted to as well.*? 

A party who secured leave to be made a defendant in an action 
and then failed to cross complain is not prevented under the doctrine 
of res judicata from making that cause of action the basis of an action 
to enjoin enforcement of the judgment. This is but an application of 
the rule that a counterclaim which remains unpleaded or pleaded and 
not prosecuted does not bar a subsequent action thereon.** 


F. New TRIALS 


A stipulation entered into by the parties, extending the time pro- 
vided by statute** within which the judge may decide a motion for a 
new trial made on his minutes is ineffective to extend such period in 
the absence of a court order extending the time for cause.*° This 
decision completes the reversal of earlier decisions in accordance with 
the warning given by the court in 1933,** and it serves as a reminder 
that the clear provisions of the statute reflect an interest in the ex- 
peditious disposition of cases that is paramount even to that of the 
parties. The proper procedure in a case such as this is to secure an 
order extending the time for cause. 


G. ARGUMENT AND ConpucT oF COUNSEL 


In Steiger v. Phipps*’ the potentially collusive nature of the host- 
guest case presented a difficult problem of the proper conduct of 
counsel. The defendants host and insurance company were both rep- 
resented at the trial, as provided in the insurance policy, by the same 
attorney. The host was called for cross-examination under the 
statute by the plaintiff guest at which time he testified favorable to 
the guest’s cause. The case was closed without further examination 
of the host and during the argument to the jury, the attorney for 
the defendant host and insurance company made remarks such as: 
“T didn’t believe and I don’t believe that Mr. Phipps [the host] was 





“ Davis v. Schumacher. 226 Wis. 76, 275 N.W. 902 (1937). 

“ Nehring v. Niemerowicz, 226 Wis. 285, 276 N.W. 325 (1937). 

“Wis. Stat. (1937) §270.49. 

* Beck v. Wallmow, 226 Wis. 652, 277 N.W. 705 (Wis. 1938). 

“Lingelbach v. Carriveau, 211 Wis. 653, 248 N.W. 117, rehearing 248 N.W. 
922 (1933). 
278 N.W. 404 (Wis. 1938). 
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telling the truth.” “I believe that when Mr. Phipps made that state- 
ment, he deliberately falsified.” “I had almost expected when oppos- 
ing counsel called Mr. Phipps, that he would prove absolutely their 
best witness, and I am almost surprised that instead of saying he 
went 55 to 60 miles an hour, he didn’t have it up to 80.” “I think 
this star boarder [meaning defendant host as such of plaintiff guest] 
is interested in giving these plaintiffs just as much as you possibly 
can, as the plaintiffs are themselves, and so I say I didn’t put him 
on the witness stand....” The jury returned a verdict for the 
defendants and the trial court set the verdict aside and granted a new 
trial in the interests of justice on the basis of improper conduct of 
the defendants’ counsel prejudicing the plaintiff’s case. The supreme 
court held that this was error since the remarks of counsel were per- 
missible as merely attacking the evidence supporting the plaintiff’s 
case ; that in holding as the trial court did, it was imputing such mis- 
conduct as may exist between host and his counsel to host’s counsel 
as opposing the plaintiff. To allow argument such as was made here 
is to suggest to counsel for the insurance company that doubtful cases 
can be turned to the benefit of the insurance company by repudiating 
the testimony of his other client, the host. To prevent such argu- 
ment would mean that hosts are free to turn with impunity their 
support toward aiding the cause of the guest. The conflict of inter- 
ests and the considerations apparent on both sides of this question are 
born of the nature of the host-guest action—the interests of host 
and insurance company defendants are alike in forensic theory but 
not in fact—an effective attack of the problem would seem to begin 
here. 

Charges of fraud and collusion in an opening statement to the 
jury augmented by accusations of fraud in subsequent questioning 
which were not raised by the pleadings and were unsupported by 
the case as presented, which was concerned only with the facts of 
a certain transaction, constituted prejudicial argument warranting a 
new trial.*8 “The duties of the bench and bar differ in kind, not in 
purpose. The duty of both alike is to establish the truth and apply the 
law to it . . . . Forensic strife is but a method, and a mighty one, 
to ascertain the truth and the law governing the truth.”*® 





“ Horgen v. Chaseburg State Bank, 279 N.W. 33 (Wis. 1938). 
“ Ryan, C. J., in Brown v. Swineford, 44 Wis. 282, 293 (1878). 
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H. APPELLATE PRACTICE 


The appalling mass of material appearing each year in the digests 
under “Appeal and Error” does not always reflect a corresponding 
growth of the body of law and practice of review. Like the item in 
the index of a well known corporation treatise, “Razors, one stock- 
holder slashing another with”, it oftentimes reflects, rather, mis- 
placed emphasis. 

On the hearing of a motion to dismiss an appeal based on the 
appellant’s failure to serve a copy of the appeal bond on the re- 
spondent, the court, under Section 274.32 which permits the granting 
of leave to do the acts necessary for the perfection of an appeal, 
may permit such service even after the time for taking appeal has 
elapsed.°® It is clear that the service of the appeal bond is necessary 
to give jurisdiction on appeal.®! But Section 274.11(2) allows waiver 
of such, indicating that its service is not a necessary statutory pre- 
requisite to jurisdiction. All of the cases which allowed service of the 
bond to perfect appeal pursuant to this statute were cases where 
the time for taking appeal had not expired. But limiting the effect of 
this statute to such construction would render it meaningless because 
no leave need be secured to make service within such time. The court 
repudiated, it seems properly, indications in previous decisions®? 
that the statute limited the court’s power to cases wherein the time 
for taking appeal had not expired. However, the statute by its plain 
phrasing does not allow the court to authorize notice of appeal on a 
party which is not made within the statutory time,®* nor does it 
automatically allow appellant to proceed in the situations it covers 
without first obtaining leave of the court.®* 

In Stevens v. Jacobs®® the fact situation was such as to remind 
the Bar that the death of an adverse party may result in the denial of 
an appeal. Section 274.32 does not give the courts power to aid be- 
cause no notice was given before death—in other words, if the party 
dies a short time before the period for taking appeal expires and no 
notice has been served and no representative can be appointed in the 
remaining time, the appeal no matter how meritorious fails. Death 





“Wenzel & Henoch Const. Co. v. Wauwatosa, 226 Wis. 10, 275 N.W. 552 
(1937). . 
™ Haessly v. Secor, 135 Wis. 548, 116 N.W. 175 (1908). 
“ Harrigan v. Gilchrist, 121 Wis. 127, 99 N.W. 909 (1904). 
™ Stevens v. Jacobs, 226 Wis. 198, 275 N.W. 555 (1937). 
“In re Stanley’s Will, 280 N.W. 685 (Wis. 1938). 
* 226 Wis. 198, 275 N.W. 555 (1937). 
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does not extend the time for noticing appeal.5® The matter is cer- 
tainly, as the court pointed out, one for legislative action. 

Of practical interest will be Meyers v. Thorpe™ holding that an 
affidavit to the effect that the attorney failed to file his bill of ex- 
ceptions within the period required because he was busy attending to 
numerous other legal matters, does not constitute a showing of a 
sufficient cause to warrant the trial court’s extending the time. 

The increase of corporate foreclosure litigation and consequent 
petitions for leave to intervene makes A. J. Straus Paying Agency v. 
Caswell Building Co.** of interest. An order denying leave to inter- 
vene which was without prejudice to any right to file such petition 
thereafter was not an appealable order under Section 274.33(2) since 
it is not final ; it does not close the matter or preclude further hearing 
and investigation.® 


XII. 


REAL PROPERTY, MORTGAGES, AND 
VENDOR AND PURCHASER 


JouN FRAMPTON 


Real property questions were involved in about forty of the 
opinions written by the court in the past year. Of that number only 
seven cases appear to merit attention in a general review of the 
work of the court. 


A. EFFEcT oF DEFAULT 


Upon casual reading, two of the seven cases appear to reach 
inconsistent results. Although the similarity of these cases is largely 
superficial, they will be considered together. They are Helbig v. 
Ponsness, and Marshall & Ilsley Bank v. Greene.” 

Helbig v. Bonsness was an action for specific performance of an 
option which was given to a lessee at the same time that the lease 
was executed. After the lessee had defaulted in payment of rent, 
and had abandoned the farm, he tendered the purchase price agreed 
upon in the option and demanded specific performance of the con- 
tract to convey. Although the option was under seal, it was held 





%Sambs v. Stein, 53 Wis. 569, 11 N.W. 53 (1881). 

* 278 N.W. 462 (Wis. 1938). 

277 N.W. 648 (Wis. 1938). 

® Ledebuhr v. Grand Grove etc., 97 Wis. 341, 72 N.W. 884 (1897). 
*227 Wis. 52, 277 N.W. 634 (1938). 

? 227 Wis. 155, 278 N.W. 425 (1938). 
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that the true consideration could be shown, and that inasmuch as 
the consideration was the covenant to pay rent, the lessee in default 
could not insist upon a conveyance. “He who seeks equity must do 
equity.” 

Marshall & Iisley Bank v. Greene was an action to foreclose a 
mortgage covering twenty-two separate pieces of property. The 
mortgage contained a clause as follows: “The trustee shall from time 
to time during the lien of this identure release any of the herein 
mortgaged property upon the payment ... of the 1932 assessed 
valuation thereof . . .” Greene, the mortgagor, conveyed the mort- 
gaged land to a corporation, which defaulted on principal and inter- 
est. After this defaut the mortgagee foreclosed, and the mortgagors, 
Greene and the corporation, appealed from a part of the foreclosure 
judgment because it failed to provide for release of portions of the 
property upon the conditions provided in the release clause. It was 
held that such a provision must be included, because the release 
clause was to be in effect as long as the mortgage lien continued. It 
was also held that the benefit of the clause passed to the purchasing 
corporation. 

In the Greene case a dissenting opinion calls attention to the 
inconsistency between that case and Helbig v. Bonsness with respect 
to the holding on the effect of default. There are a number of dis- 
tinguishing features, however. In Helbig v. Bonsness the one in de- 
fault was demanding specific performance, a form of relief to which 
the clean hands doctrine is peculiarly applicable. In the Greene case 
the one in default was on the defensive, and the default was ob- 
viously not willful. 

There appears to be a decided conflict of authority on the question 
whether a release clause remains in effect after default, and the 
case of Pierce v. Kneeland*® is sometimes cited as holding that the 
release clause is not enforceable after default. But Pierce v. Knee- 
land is distinguishable from the Greene case on its facts, although 
the distinction cannot be discovered from the report of the older 
case. In the Greene case the court set out at length the release 
clause construed in Pierce v. Kneeland, showing that there was an 
express provision that the covenant for release should be in effect 
“provided that all and singular the covenants and conditions .. . 
shall have been faithfully kept and performed by” the mortgagors. 
An examination of some of the cases cited in the opinion and in a 





*16 Wis. 672 (1863). 
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note in the American Law Reports* prompts the suggestion 
that it is good practice to stipulate a reasonably certain price to be 
paid by the mortgagor in order to secure the release of any particu- 
lar portion of the property. And if the stipulated amount is generous, 
so that the mortgage security is not really impaired by the release, 
the court is not likely to hesitate about holding the clause in effect 
after default.5 


B. Farr VALUE 


Two cases dealing with the meaning of “fair value” in fore- 
ciosure actions are A. J. Straus Paying Agency v. Jensen® and 
Northwestern Loan & Trust Co. v. Bidinger.* The Jensen case was 
an action of foreclosure by the trustees under a trust deed. The trial 
court set an upset price of $12,500 for a store building and $20,000 
for a hotel. At the sale, the trustees and bondholders bid $40,000, 
but the property was knocked down to the appellant Clovis for 
$40,000 cash. At the hearing on motion to confirm, the trustees put 
in testimony for the purpose of proving that a higher price might 
be obtained after more strenuous advertisement, and after some im- 
provements were made in the property. The trial court refused to 
confirm and ordered a resale, saying that it was much in doubt 
whether a fair price had been offered. Upon appeal the order of 
the trial court was reversed. The court reiterated the rule that mere 
inadequacy of bid or consideration is not sufficient grounds for refusal 
to confirm, and pointed to the danger of discouraging bidding. The 
bondholders and trustees should have known the value of the prop- 
erty, and they had ample opportunity to bid more at the sale if they 
believed the property was worth more than the bid of Clovis. In 
order to set aside a sale for inadequacy of price, the court must find 
that the price bid was so low as to shock the conscience of the court. 

Northwestern Loan & Trust Co. v. Bidinger was an action of 
foreclosure. In the foreclosure judgment the court ordered that the 
value of the premises should be regarded as $42,000 for all purposes 
of the proceedings. Two sales were had. After the second sale there 





“Note (1934) 93 A.L.R. 1027. 

*In Vawter v. Crafts, 41 Minn. 14, 42 N.W. 483 (1889), as a reason for 
holding the release clause operative after default, it is suggested that the existence 
ot the release clause might lead a purchaser to buy from the mortgagor relying 
upon his promise to secure a release. If the mortgagor should default on the 
mortgage the purchaser could obtain an unencumbered title only by paying the 
entire amount due upon the mortgage. 

*226 Wis. 462, 277 N.W. 105 (1938). 

*226 Wis. 239, 276 N.W. 645 (1937). 
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was a hearing on the fair value of the premises, which the trial court 
held to be $45,000 to $50,000. The court then offered to confirm 
upon payment by the bondholders of a price which, with taxes, 
amounted to about $49,000. The bondholders refused to pay this 
price, and the court then entered an order setting aside the second 
sale. Upon appeal this order was reversed. It was held that the order 
fixing the value of the premises at $42,000 was binding upon the 
parties, and that the trial court could not force the bondholders to 
pay more than that figure. The court said that the evidence upon 
which the finding of fair value had been based was really evidence 
as to the market value. Fair value, said the court, is not the same as 
market value. Fair value is the minimum price which will not shock 
the conscience of the court. 

The case of Northwestern Loan & Trust Co. v. Bidinger is im- 
portant because it contains a construction of Section 278.105 (2) 
which was created by Chapter 449 of the Laws of 1935. This statute 
was mentioned in two previous cases,* but in neither case was its 
meaning discussed. Section 278.105 (2) provides that no sale shall 
be confirmed, and judgment for deficiency rendered, until the court 
is satisfied that the “fair value” of the premises sold has been credited 
on the mortgage debt. The Bidinger case holds that the statute is 
merely a legislative adoption of the rules established in Suring State 
Bank v. Giese.® It was there held that a court may require the mort- 
gagee to credit the fair value of the property upon the foreclosure 
judgment before confirming a sale. The legislature having used the 
language of the Suring case, the expression “fair value” as used in the 
statute must be given the meaning it there had. Although the Suring 
case did not explain what was meant by “fair value” as the expression 
was there used, in Kremer v. Rule! and Weimer v. Uthus™ the court 
explained what it meant when it used those words. 

In the Suring case the court said that the fair value rule was 
announced in the light of an existing emergency. In Weimer v. 
Uthus doubt was expressed as to whether the emergency then con- 
tinued to exist. The legislature evidently felt that the rule should 
continue in force regardless of whether an emergency still existed. 
Chapter 449 of the Laws of 1935, which created Subsection (2) of 
Section 278.105, also amended Subsection (1) by omitting therefrom 





*First Nat. Bank. & Trust Co. v. Plous Bros., 224 Wis. 634, 272 N.W. 861 
(1937) ; Foelske v. Tegtmeyer, 225 Wis. 574, 275 N.W. 522 (1937). 

°210 Wis. 489, 246 N.W. 556 (1933). 
* 216 Wis. 331, 257 N.W. 166 (1934). 
* 217 Wis. 56, 258 N.W. 358 (1935). 
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the declaration “This section is emergency legislation.” There is no 
such declaration in Subsection (2). 

Apparently the only difference between upset price and fair value 
is that the one is announced before, the other after sale. In either 
case, the question is what will shock the conscience of the court. In 
normal times fair value would probably be less than market value; 
in evil times, when real estate has practically no value in the market, 
fair value would be greater than market value. Occasionally fair 
value and market value may be equal.!” 


C. Lien ror Payinc Orr MortTGAGEe 


Hermance v. Weisner'® was an action for partition. Upon the 
death of Christian Voss, a farm encumbered by two mortgages passed 
to his wife and children as co-tenants. His widow had dower rights 
and supposed that she owned the farm. She paid off the mortgages 
and leased the farm. For a period of more than thirty years she 
made repairs, paid taxes, and retained the rents and profits, part of 
which she devoted to the support of her children. By sale upon ex- 
ecution Hermance succeeded to the rights of one of the children, and 
demanded partition. It was held that by reason of paying off the 
mortgages to protect her interest in the property, the widow had a 
lien which was not extinguished by the twenty year Statute of 
Limitations. She did not have to account for the profits, because it 
appeared that they were no greater than the interest, taxes and re- 
pairs. Further, the co-tenants had never made any claim. 

In Hermance v. Weisner the court says that the widow’s right by 
subrogation to the rights of the mortgagees, acquired when she paid 
the mortgages, may have been barred by limitations under the rule 
of Charmley v. Charmley,* but that it appears from Connell v. 
Welch,® Stewart v. Stewart, and McLaughlin v. Estate of 
Curts!* that entirely independent of her right by subrogation the 
widow had a lien on the land for the amount she paid to satisfy the 
mortgages. An examination of the cases cited shows that they do 
not by any means establish the existence of a lien different in nature 
from a right by subrogation.’* However, it does not follow that the 
court is indulging in mysticism when it speaks of the lien as inde- 





“Fremstad v. Saugstad, 226 Wis. 58, 275 N.W. 705 (1937). 
#8279 N.W. 608 (Wis. 1938). 

%*125 Wis. 297, 103 N.W. 1106 (1905). 

*101 Wis. 8, 76 N.W. 596 (1898). 

7°90 Wis. 516, 63 N.W. 886 (1895). 

727 Wis. 644 (1871). 
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pendent of a right by subrogation. It would seem that in equity the 
widow should have such a lien, and that while she probably could 
not enforce it affirmatively after twenty years had gone by, it should 
still be effective as an offset in an action for partition, particularly 
in view of the fact that she was in possession of the property to 
which the lien attached. 


D. Errect oF RENEWAL CLAUSE IN LEASE 


In Gray v. Stadler’ it was held that a lease for fifteen years 
which provided for the “privilege of renewals for similar periods 
for the annual rent of Ten (10) Dollars” gave the lessee the right 
to demand only one renewal. The court said that perpetual renewals 
are frowned upon as tending to create perpetuities. In a dissenting 
opinion it was said that the majority opinion disregarded the clear 
intention of the parties, and that perpetual leases do not violate the 
rule against perpetuities. When a lease contains a covenant to renew 
with like covenants, it is generally held that the renewal lease, while it 
must contain all other covenants, does not contain the covenant to 
renew. Thus only one renewal results.2° But the rule against per- 
petual leases is sometimes applied under facts similar to those of 
Gray v. Stadler. In Syms v. New York it was held that under a 
lease which provided for a renewal “with a like covenant for future 
renewals” the lessee could demand only two renewals. 

The rule against perpetual leases is not really a rule against per- 
petuities in the technical sense. It is a rule of construction to be 
followed in resolving doubts. A perpetual lease is practically a con- 
veyance in fee upon a condition. While the parties making such a 
lease may have intended to provide for more than one renewal, it 
is rarely that they intend such far reaching consequences as would 
result from holding that the lease may be renewed forever. 





In Connell v. Welch, 101 Wis. 8, 76 N.W. 596 (1898), it was held that a 
co-tenant paying off a mortgage has a lien which may be foreclosed, but it does 
not appear that this lien is different from a right of subrogation, and if it is 
such a lien as may be foreclosed, it would seem that it might be barred by the 
Statute of Limitations. In Stewart v. Stewart, 90 Wis. 516, 63 N.W. 886 (1895) 
it is expressly said at page 520 that James A. and Archibald acquired their inter- 
est by subrogation. McLaughlin v. Estate of Curts, 27 Wis. 644 (1871), also 
clearly states that the right of the co-tenant who has paid a mortgage is no 
greater than the right of the mortgagee, and is that of an equitable mortgagee. 

* 280 N.W. 675 (1938). 
* Note (1908) 14 L.R.A. (N.S.) 829. 
7105 N.Y. 153, 11 N.E. 369 (1887). 
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E. ReEstTRIcTIVE COVENANTS 


The facts of Stein v. Endres Home Builders®* are too lengthy 
for statement here, but the holding in that case is that a landowner 
whose deed contains a covenant against the building of more than 
one house on any lot in a subdivision may prevent by injunction a 
threatened violation of the covenant by another who has taken a lot by 
mesne conveyances from the original promoter. The case of Boyden 
v'. Roberts** is relied upon by the court. It should be noted that the 
ebjection stated in the dissenting opinion of Justice Winslow in that 
case is not applicable to the facts of the Stein case.** 

In a dissenting opinion in Stein v. Endres Home Builders it is 
said that the restrictive covenant in question is clearly for the benefit 
of the grantor alone, because the grantor retained power to permit 
more than one house to be built on a lot. If this were true, the plain- 
tiff would not have been entitled to an injunction, since the rule is 
that restrictive covenants must benefit both grantor and grantee. 
But the majority opinion answers this objection by pointing out that 
the grantor, as promoter of the entire subdivision, was the natural 
person to appoint as dispensing agent. It was evidently expected 
that permission would be granted only in cases where the general 
scheme would not thereby be destroyed. 


F. CoNcLuDING REMARKS 


In recent property cases the court has followed common-sense 
rules, ignoring legalistic concepts whose keenness delighted old-time 
property lawyers. To the litigants the resuit is probably more satis- 
factory than a technical solution based upon razor-edged distinc- 
tions; to the student, the product is drab. Perhaps the hasty mod- 
ern workman may achieve a better result by using the dull blade of 
common sense, but the coarse line he roughly hews does not amaze 
like the fretwork of ancient masters. 





280 N.W. 316 (Wis. 1938). 

131 Wis. 659, 111 N.W. 701 (1907). 

“In Boyden v. Roberts, 131 Wis. 659, 111 N.W. 701 (1907), it appeared that 
Johnston owned land known as Forest Glen. He sold a part of this land to Weiss 
with a restrictive covenant which was supposed to attach to all of the land in 
Forest Glen. Portions of the land which Johnston retained later came to Roberts 
and to Uihlein by deeds which did not contain the restrictions. Uihlein sold a part 
to Boyden. Uihlein and Boyden sought to quiet title as against the claim of 
Roberts that the restrictive covenant was still in force. Thus the adversary parties, 
Boyden, Roberts, and Uihlein, all stood in the shoes of Johnston, and the effect 
was as though Johnston were enforcing the covenant against himself. In the 
Stein case the adversary parties took one as grantee in the deed creating the 
restriction, and one by mesne conveyances from the grantor. 
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XIII. 
REMEDIES 
JosepH G. WERNER 


A. EQUITABLE REMEDIES 
(1) Injunctive Relief 


Of considerable significance because of its far-reaching effect, is 
the case of Stein v. Endres Home Builders. Plaintiffs, who owned 
land in a subdivision, brought action to enjoin defendants from 
building certain houses in violation of building restrictions contained 
in the deeds of most purchasers of land in the subdivision.2 The 
question involved was whether the restrictive covenants were in- 
tended for the benefit of both the grantor and grantee, and hence 
binding upon all purchasers of lots in the subdivision, or whether 
the restrictions were intended for the benefit of the grantor only, in 
which case the plaintiffs would be without remedy. The majority of 
the court concluded that the covenants were intended for the benefit 
of both grantor and grantees, and that plaintiffs were entitled to 
injunctive relief. The fact that the covenants permitted the grantor 
the right to dispense with certain restrictions was held not to negate 
the mutuality, but was considered a recognition of the mutuality, 
since if the restrictions were for the benefit of the grantor alone, 
then the provisions for dispensation would have been unnecessary. 
And the fact that the grantor, a corporation, had been dissolved did 
not affect the case, but with its dissolution the dispensing power had 
expired, and could not be delegated to its successors. In Justice 
Rosenberry’s dissent® it was stated that the terms of the restrictive 
covenant in question conclusively showed that the grantor was its 
sole beneficiary, since the reservation of the power in the grantor to 
dispense with the restrictions is inconsistent with an intention that 
the covenant was for the benefit of all purchasers of land in the sub- 
division. Although in the majority opinion considerable authority 
is cited and discussed in support of the view therein propounded,* 





*280 N.W. 316 (Wis. 1938) (reversing judgment of the trial court). 

* The fact situation and the restrictive covenants contained in the deeds are 
set fourth at length in the opinion. 

* Justice Wickhem concurred in the dissent. 

“Boyden v. Roberts, 131 Wis. 659, 111 N.W. 701 (1907); Roberts v. Gerber, 
187 Wis. 282, 202 N.W. 701 (1925) ; Ward v. Prospect Manor Corp., 188 Wis. 534, 
206 N.W.856 (1926); Mueller v. Schier, 189 Wis. 70, 205 N.W. 912 (1926); 
Elliston v. Reacher, 2 Ch. 374 (1908). 
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it is submitted that the Stein case goes much further in construing 
such restrictive covenants to be mutual than the earlier Wisconsin 
decisions. 

In Hansen v. Taylor Beverage and Candy Co.° it was ruled that 
a person having an exclusive contract with a manufacturer to sell 
products of a certain trade name in a specified territory, who has 
never given up such contract right, is entitled to injunctive relief 
as against another person who has subsequently obtained an exclusive 
contract with the same manufacturer for the sale of the identical 
product in the same area.® The court’s decision was governed by 
the holding in E. L. Husting Co. v. Coca Cola Co.," where an anal- 
ogous situation existed. 

The court refused to grant the plaintiff a perpetual injunction in 
Gitlitz v. Plankinton Building Properties, Inc.,8 where she attempted 
to enjoin her lessor from remodeling the building in such a manner 
as to stop pedestrian traffic by her shop. After considering the cir- 
cumstances of the case, the court concluded that the granting of a 
perpetual injunction “would have resulted in loss to the lessor vastly 
greater than could have resulted to the lessee in the short remainder 
of the term of her lease from shutting off such ingress and egress to 
her store. ..”® The court stated that injunctions to restrain trespass 
must be granted sparingly, and only where the plaintiff cannot secure 
remedy by damages.?° 

And in Welfare Building and Loan Association v. Krieger the 
court had occasion to state the familiar rule that a person who ac- 
quires title to land with notice, actual or constructive, that it is bur- 
dened with an existing easement, takes the land subject to the ease- 
ment and will be restrained from doing acts which will interfere with 
the benefit or enjoyment of the easement. 





5227 Wis. 140, 277 N.W. 115 (1938). 

*The party having the later contract, after receiving notice of the prior 
agreement, is by inference deemed to have a malicious motive if he continues to 
sell the product—not actual malice or ill-will, but “the intentional doing of a 
wrongful act without legal or social justification.” 

7194 Wis. 311, 216 N.W. 833 (1927); 205 Wis. 356, 237 N.W. 85, 238 N.W. 
626 (1931). 

* 280 N.W. 415 (Wis. 1938). 

* Id. at 418. 

* The court considered plaintiff’s proper relief was by recovery of damages. 

4226 Wis. 105, 275 N.W. 891 (1937) (appeal from order overruling defend- 
ant’s demurrer to the complaint). 
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(2) Specific Performance 


The doctrine that “he who seeks equity must do equity” was in- 
voked in the interesting case of Helbig v. Bonsness.1* The owner of 
a farm executed under seal a unilateral option “in consideration of 
$1 and other valuable consideration” paid to him, whereby he gave 
plaintiff an option to purchase the farm upon payment of a specified 
sum; and at the same time the owner and the plaintiff entered into 
a lease agreement wherein the owner agreed to lease the farm to 
plaintiff for one year, and the plaintiff, as lessee, covenanted to pay 
rent on certain dates. Plaintiff did not pay any rent and abandoned 
the farm. Subsequently he brought this action for the specific per- 
formance of the option agreement. The court held that the option 
agreement and the lease agre2ment constituted a single transaction 
and should be construed as one agreement; that plaintiff’s obligation 
to pay the rent required under the lease agreement constituted virtu- 
ally the only consideration for the option; and that plaintiff’s failure 
to pay any rent was such a complete failure of consideration for the 
option and lease as to defeat his rights thereunder, so that it would 
be clearly unreasonable and inequitable to compel specific perform- 
ance of the option by the owner. And in Kessler v. Olen'® the court 
stated the rule that the performance, complete or partial, that sup- 
ports specific performance of oral contracts void under the Statute 
of Frauds is performance by the party seeking to enforce the con- 
tract, not performance by the other party. 


(3) Reformation of Written Instruments 


In Willet v. Stewart™® the court refused to reform a mortgage for 
mistake where the plaintiff failed to show that the mistake was 
mutual to both the mortgagor and the mortgagee.?® 





227 Wis. 52, 277 N.W. 634 (1938). 

* 280 N.W. 352 (Wis. 1938). 

“In the Kessler case the court had before it the question of the enforceability 
oi an oral agreement between plaintiff and decedent, whereby the latter agreed 
to leave his real and personal property by will to the plaintiff in return for her 
services in caring for decedent during his lifetime. For general discussion of 
cases involving such situations see Notes (1930) 69 A.L.R. 14, 19, (1937) 106 
A.L.R. 742, 745. 

227 Wis. 303, 277 N.W. 665 (1938). 

* The rule that reformation of a written instrument for mistake will be granted 
only upon proof that the mistake was mutual to both parties, has long been 
established in Wisconsin. See Kruse v. Koelzer, 124 Wis. 536, 102 N.W. 1072 
(1905) ; Grant Marble Co. v. Abbot, 142 Wis. 279, 124 N.W. 264 (1910) ; Jentzsch 
v. Roenfanz, 185 Wis. 189, 201 N.W. 504 (1924); Hoeft v. Kennedy, 214 Wis. 
187, 252 N.W. 589 (1934). 
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B. DAMAGES 


(1) Conversion of household goods, clothing, and heirlooms 


Harvey v. Wheeler Transfer and Storage Co." is important be- 
cause the Wisconsin court for the first time attempted to establish 
a rule for determining damages for the conversion of household 
furniture, clothing and keepsakes (i.e., family pictures and heir- 
looms). At the trial the plaintiff’s witnesses based the damage upon 
“the fair and reasonable value in terms of money loss” to the plain- 
tiff. Thus, in some instances these witnesses based the valuation, 
not upon the replacement of identical goods, but upon the cost of 
other goods that would be equally satisfactory to the plaintiff; and 
as to other items they based the damage on cost price less deprecia- 
tion. On the other hand defendant’s witnesses based the damage 
on what was termed the market value of used furniture, or what 
the plaintiff could have sold her furniture for at the time of the con- 
version. The testimony failed to show that there was an open mar- 
ket for used furniture in the nearby territory. The court stated the 
general rule that plaintiff’s recovery of damages for loss of house- 
hold goods kept for personal use: 


“|. . ought not to be restricted to the price which could be 
realized by a sale in the market, but he should be allowed to re- 
cover the value to him based on his actual money loss, all the 
circumstances and conditions considered, resulting from his being 
deprived of the property; not including, however, any sentimen- 
tal or fanciful value. . . .”1® 


Judgment was rendered on the basis of valuation offered by plain- 
tiff’s witnesses. 

However, in the Harvey case the court did not expressly state 
whether or not it would have based the damages on the second-hand 
market value if the evidence had shown that such a market value 
existed. Weber v. Wisconsin Power and Light Co.,® involving the 
loss of store furniture, fixtures and equipment, was distinguished on 
the ground that in that case a second-hand market had been estab- 
lished for articles of the same construction and condition. It is inti- 





7227 Wis. 36, 277 N.W. 627 (1938). 

* Id. at 40, 277 N.W. at 629. 

* 215 Wis. 480, 255 N.W. 261 (1934). In this case the second-hand market 
value was held the proper rule for determining the damages. The court said: 
“... But where 2 market value does exist, that should be the determining ele- 
ment and other factors should not be considered unless peculiar considerations 
warrant their inclusion. . . .” 215 Wis. at 485, 255 N.W. at 263. 
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mated in the opinion of the Harvey case that the rule of the Weber 
case applies to household furniture upon establishing the existence 
of a second-hand market for such articles.2° The weight of author- 
ity in other states is to the effect that in fixing damages for conver- 
sion or loss of household goods and wearing apparel, the second- 
hand market value for goods of similar character should be given 
little or no consideration.** The theory is that the amount which 
the owner might have received for household goods or clothing, if 
he had sold them on the second-hand market, is not a fair method of 
compensating him for his loss, since the second-hand value is greatly 
depreciated as compared to the actual value to him. The method 
favored by most courts in computing the damages for such articles 
is to show the market price of new goods of the same kind with de- 
ductions of depreciation for use, and to give consideration to other 
circumstances as are pertinent.2? It would seem that the second- 
hand market value should be given some consideration, but should 
not necessarily be controlling, since the plaintiff is entitled to full 
reimbursement for his damage. 

The Harvey case is of further importance because it establishes 
the rule for the determination of damages for the conversion or loss 
of family pictures, heirlooms and other keepsakes. The court held 
that while recovery for sentimental value is not generally allowed, 
where there is a loss of keepsakes which cannot be replaced and are 
of value only to the owner, compensation may be made to the extent 
of the reasonable “special value” of such articles to the owner. How- 
ever, the owner’s opinion as to such value is not conclusive. The 
court stated that the matters to be considered in determining the 
“special value” include: (1) the description of the article; (2) its 
original cost; (3) facts regarding its association with the owner or 
his family; and (4) the opinion of the owner as to its value. This 
is in accord with the weight of authority.”* 





* The court pointed out that the term “market”, in order for market value to 
be considered just compensation “. . . must imply not only that a person having a 
particular piece of goods may readily sell it at the given value, but that some one 
who desires a particular piece may readily find and buy it at the given value. . . .” 
227 Wis. at 40, 277 N.W. at 629. 

* Notes (1929) 63 A.L.R. 240, (1928) 56 A.L.R. 1171, 1180. 

* Ibid. In E. L. Chester v. Wisconsin Power and Light Co., 211 Wis. 158, 
247 N.W. 861 (1933), plaintiff claimed damages for loss of store fixtures. The 
court there said that where there is no market value for such fixtures, or where 
the market value does not represent the real value, testimony is admissible to 
show what they are really worth in the business and what the owner would pay if 
not obliged to buy, and what one would take who was not obliged to sell. 211 
Wis. at 176, 247 N.W. at 868. 

* Note (1929) 63 A.L.R. 240, 260-263. 
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(2) Excessive Damages 


Pain and Suffering. In Kramer v. Chicago, Milwaukee, Saint 
Paul & Pacific Railway Co.,* the jury’s assessment of $5,000 for 
pain and suffering, and the loss of capacity to enjoy life was held not 
excessive in view of the circumstances.25 And an award of $2,500 
for pain and suffering was sustained in Dunham v. Wisconsin Gas 
and Electric Co.2® However, in Butts v. Ward?" damages for pain 
and suffering in the amount of $5,000 were held excessive under the 
facts. In that case the court felt that part of plaintiff’s suffering 
was due to the loss of the services and companionship of his wife, 
for which he had been allowed an additional $4,500. In view of this 
additional assessment the amount of $5,000 for his pain and suffering 
was considered unduly high.”8 

Loss of Earnings and Earning Capacity. Damages in the amount 
of $1800 for past and future loss of earnings to a woman having a 
life expectancy of over ten years was held not excessive in Dunham 
v. Wisconsin Gas and Electric Co. However, an award of $25,000 
for loss of earnings and earning capacity to a man 48 years of age 
was held excessive in Kramer v. Chicago, Milwaukee, Saint Paul & 
Pacific Railway Co. The court indicated that in levying damages for 
loss of earnings and earning capacity, consideration should be given 
to: (1) amount of earnings at time of injury, (2) amount of earn- 
ings since the injury; (3) plaintiff’s life expectancy; (4) discount- 
ing of loss over time of life expectancy where plaintiff is to receive 
full payment at the present time.”® 

Permanent Disability. Damages for total permanent disability in 
the amount of $7,000 to a man having a life expectancy of eight 
years was held a liberal allowance, but not excessive, in Butts v. 
Ward. An assessment of damages at $4,379 to a woman 24 years of 
age who suffered a partial permanent disability and would be re- 
quired to wear a support was held not excessive in Homerding v. 
Pospychalla,®° and damages of $4,250 for permanent injuries to a 
woman 26 years old was not excessive.*4 





* 226 Wis. 118, 276 N.W. 113 (1937). 
** The facts showing the extent of pain and suffering are set forth at consid- 
erable length in the opinion at 133-5, 276 N.W. at 120. 
7° 280 N.W. 291 (Wis. 1938). 
7227 Wis. 387, 279 N.W. 6 (1938). 
* The court found that plaintiff’s damages for his pain and suffering should 
be assessed for less than $1500 or more than $3,000. 
For the method of computation see 226 Wis. at 135, 276 N.W. at 121. 
™ 280 N.W. 409 (Wis. 1938). 
*! Hitz v. Pospychalla, 280 N.W. 413 (Wis. 1938). 
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In Dunham v. Wisconsin Gas and Electric Co. it was ruled that 
the trial court had erroneously instructed the jury with respect to 
finding damages for permanent injuries because they were told to 
consider bodily and mental suffering in making their determina- 
tion.” 


(3) Miscellaneous 


In Wanke v. Kreul®* the jury had to determine whether or not 
contracts to marry were entered into in 1917 and 1935 between plain- 
tiff and defendant, and whether or not by virtue of such contracts 
defendant had seduced plaintiff and induced her to submit to sexual 
intercourse. The jurors informed the court that nine of them 1 :- 
lieved such a contract had been entered into in 1917, and that there 
had been seduction and intercourse induced thereby; that all the 
jurors believed that a contract to marry was entered into in 1935, 
and that seduction and intercourse had been induced by such con- 
tract; and that compensatory damages were $3,000 and punitive 
damages were $2,000. The court directed the jurors to continue 
their deliberations, but did not instruct them that damages should be 
assessed from the date of the contract or contracts which they should 
find to exist. The jurors did not change their minds and judgment 
was entered allowing $3,000 as compensatory damages for breach of 
the 1935 contract. The supreme court reversed the judgment and 
ordered a new trial on the ground that the assessment of $3,000 
damages had been agreed upon at a time when nine of the jurors 
had agreed that a contract to marry was entered into in 1917, and 
that seduction and intercourse was induced thereby. Thus, those 
jurors, in their assessment of damages, in all probability gave con- 
sideration to the breach of the 1917 contract. The court should have 
expressly instructed the jury that if they found that only the 1935 
contract existed, they should confine their assessment of damages 
solely to such damages as plaintiff sustained subsequent to the time 
that contract was entered into. 

Where the trial court finds that the damages assessed by the 
jury are excessive and directs the plaintiff to remit a part of the 
damages or submit to a new trial, the plaintiff cannot elect to remit 





™ The court indicated the instructions might not have been erroneous if the 
jury was to find damages in a lump sum, but the damage for pain and suffering 
was a separate item of damages; hence, the instructions regarding damages for 
permanent disability were confusing, and a new trial was ordered on the question 
of damages. 
225 Wis. 618, 275 N.W. 361 (1937). 
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and at the same time reserve his right to appeal from the judgment 
entered on such election to remit damages. The plaintiff becomes 
bound by his election to remit. 

In State v. Hackbarth® the court, in an action for breach of a 
liquor license bond, applied the established rule that where a sum 
is agreed to be paid for any of several breaches of a bond, and the 
damages resulting from all of such breaches are uncertain, and there 
is no fixed rule for measuring the damage, some breaches being minor 
and others of greater consequence, the amount specified will be held 
to be a penalty and not liquidated damages.** 

Application was given to Section 81.15 in Tande v. Vernon Coun- 
ty,37 where medical expenses for injuries to minor children caused 
by lack of repairs to a county highway was denied in an action by 
the minors. The fact that the parents had assigned all their claims 
to the minor sons was of no avail, since under the statute the par- 
ents had no right of action against the county, and the proof failed 
to show that such minors were emancipated.*® 


C. Crepitors’ RicHTs 


(1) Liens 


Something of an innovation for this state is found in the case of 
Liberty v. Liberty,®® where it was held that a nonresident attorney, 
who has been duly authorized by the court in which an action is 
pending, may take part in the trial of a case and may have the benefit 
of a charging lien for his services, just as a resident attorney, and 
the right of such lien is not limited to the attorney of record. In 
the same case the court ruled that where lien claimants to monies 
held by a garnishee defendant are not parties to a garnishment ac- 
tion, and they are not interpleaded, the court is without power to 
direct payment to such holders of liens, but they must bring further 
proceedings to recover their claim under the lien. 





* Duss v. Fries, 225 Wis. 406, 273 N.W. 547 (1937). 

* 279 N.W. 687 (Wis. 1938). 

See Lyman v. Babcock, 40 Wis. 503, 518 (1876); Madison v. American 
Sanitary Eng. Co., 118 Wis. 480, 502-3, 95 N.W. 1097, 1105 (1903) ; Minn Billiard 
Co. v. Schwab, 179 Wis. 129, 134, 190 N.W. 836, 838 (1922). 

** 226 Wis. 602, 276 N.W. 359 (1938). 

* For discussion as to necessity that minor be emancipated before allowed 
recovery of medical and surgical expenses, see Knutson v. Fenelon, 200 Wis. 261, 
264-5, 227 N.W. 857, 858 (1929) and cases cited. Some tests for determining 
whether or not a minor is emancipated are set forth in Caskey v. Peterson, 220 
Wis. 690, 263 N.W. 658 (1936). 

226 Wis. 136, 276 N.W. 121 (1937). 
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(2) Exemptions and Garnishment 


In Campbell v. Mickelson® the court followed the rule laid down 
by the United States Supreme Court in W. B. Worthen Co. v. Thom- 
as*! to the effect that a statute increasing the exemptions of a debtor 
cannot be applied with respect to debts created prior to the enactment 
of such statute, since to give the debtor the benefit of the additional 
exemption would impair the obligation of pre-existing contracts. 

A garnishee defendant who makes truthful answer and discloses 
all the facts within his knowledge should not be taxed with costs.*” 
And giving effect to Section 267.12 the court held that where a gar- 
nishee’s answer alleges the existence of a lien, and neither the plain- 
tiff nor the principal defendant deny such allegation, the garnishee’s 
answer becomes conclusive as to the claim that a lien existed.** 


(3) Fraudulent Conveyances 


In Marshall and Ilsley Bank v. Stepke** it was held that a mort- 
gagee is a “creditor” as that term is defined in the Fraudulent Con- 
veyance Act,*® and is entitled to the remedies provided by the Act. 
However, where a mortgagee attacks a transfer of the mortgagor as 
fraudulent as to him the value of the security which the mortgagee 
holds bears upon the mortgagor’s intent to defraud. The court ap- 
plied the general rule that unless statutes limit the enforcement of 
debts secured by mortgage to the foreclosure of the mortgage, a 
mortgagee may set aside a transfer of property as in fraud of him 
without waiting to secure a deficiency judgment in a foreclosure 
action. This rule was limited somewhat by obiter io the effect that 
where it is shown that a creditor’s security is ample to fully satisfy 
his claim, his creditor’s action may be dismissed because of the ade- 
quacy of his remedy by foreclosure. 

The court held in Banking Commission v. Buchanan* that a con- 
veyance of property by a debtor in payment of debts on which the 
Statute of Limitations has run does not of itself establish the fact 
that the conveyance is fraudulent as to other creditors, though the 





“279 N.W. 73 (Wis. 1938). 
“292 U.S. 426, 54 Sup. Ct. 816 (1933), 93 A.L.R. 173 (1934). 
“ Liberty v. Liberty, 226 Wis. 136, 276 N.W. 121 (1937). This was established 
in Little Wolf River Imp. Co. v. Jackson, 66 Wis. 42, 49, 27 N.W. 625, 627 (1886). 
“Liberty v. Liberty. 226 Wis. 136, 276 N.W. 121 (1937). 
“279 N.W. 625 (Wis. 1938). 
“ Wis. Stat. (1937) §§242.01 (3), (4). 
“279 N.W. 71 (Wis. 1938). 
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running of the statute is a factor to be considered in determining 
whether or not a conveyance is fraudulent in fact. 


(4) Bankruptcy 


In Kalb v. Luce*’ it was held that the filing of a petition under 
the Frazier-Lemke Act*® does not automatically deprive the state 
court of jurisdiction of a foreclosure action, but the stay of proceed- 
ings provided for is a “judicial” one which requires the plaintiff to 
make application for and receive a stay of the foreclosure proceed- 
ings.*® 


XIV. 
TAXATION 
Byron H. STEsBINs 
A. Income Tax 
(1) Taxation of income of residents and non-residents 


The difficulty that arises through the right of two states to tax 
the same property or income is illustrated by several recent cases. 
Scobie v. Tax Commission’ held that a taxpayer, removing from 
Wisconsin in 1931, is subject to normal income tax and surtax on 
income received by him in 1931 from stocks and bonds while still a 
resident of the state, although the taxes were not actually assessed 
until the following year. 

Dromey v. Tax Commission? and Hughes v. Tax Commission® 
held that Wisconsin residents may be taxed by Wisconsin on income 
earned outside the state, even though they are subject to taxation on 
the same income by the state in which the income was earned, since 
a state may levy a tax upon its own citizens regardless of the source 





“279 N.W. 685 (Wis. 1938). 

“48 Stat. 1289 (1934), 49 Stat. 942 (1935), 11 U.S.C. §203 (1934), 11 US. 
C.A. §203 (Supp. 1938), Bankruptcy Act §75. 

“ Plaintiff’s contention was based on Section 75 (n) of the Bankruptcy Act, 
which provides that the filing of a petition for relief under Section 75 “shall im- 
mediately subject the farmer and all his property, wherever located, for all pur- 
poses of this section, to the exclusive jurisdiction of the (federal) court.” The 
court in reaching its decision in the Kalb case relied on Hardt v. Kirkpatrick, 91 F. 
(2d) 875 (C.C.A. 9th, 1937), where the Circuit Court of Appeals had under 
consideration a similar question involving Sections 75 (0) and 75 (s) of the 
Bankruptcy Act. 

*225 Wis. 529, 275 N.W. 531 (1937). Justices Fairchild and Nelson dissented. 

7278 N.W. 400 (Wis. 1938). 

*278 N.W. 403 (Wis. 1938). 














104 WISCONSIN LAW REVIEW [Vol. 1939 


of their income and may tax the income of non-residents to the ex- 
tent that it is derived from business or property located or services 
performed in the state. The double taxation that may thus result 
does not render such laws unconstitutional any more than laws im- 
posing taxes on stock in companies incorporated in the state, although 
some of the stock may be owned by non-residents and may also 
be taxed by the states where the stockholders reside.* 


(2) Validity of law taxing income received prior to 
passage of law 


The Scobie case also held that a taxpayer removing from Wis- 
consin in 1931 was subject to the emergency income tax imposed 
on income from stocks and bonds received by him in 1931 while a 
resident of the state, although the law imposing the tax® was not 
passed until Feb. 6, 1932, after his removal from the state. The case 
of Messinger v. Tax Commission® was distinguished on the ground 
that the law there involved evidenced no legislative intent to levy 
a tax upon persons not residents of the state at the time when the 
law was enacted, as the law involved in the Scobie case was con- 
strued to do. 

The rule of Welch v. Henry’ that the retroactive features of such 
a tax law do not invalidate it as to residents is thus extended to non- 
residents. 


(3) Proper year for deduction of stockholder’s loss on 
liquidation of corporation 


Pick v. Tax Commission® held that where a corporation trans- 
ferred all its assets in the year 1925, without receiving any consid- 
eration other than the transferee’s agreement to pay its debts, a 
stockholder’s loss occurred in that year and could not be taken in a 
later year, it being immaterial when the corporation’s rights and 
privileges were actually forfeited by the state. 

This decision rather definitely abandons the statement (perhaps 
obiter) in O. H. Ingram Company v. Tax Commission® that “stock 





“Schuylkill Trust Co. v. Pennsylvania, 302 U.S. 506, 516, 58 Sup. Ct. 295, 

P- _ Newport Co. v. Tax Comm., 219 Wis. 293, 305, 261 N.W. 884, 889 
1935). 

* Wis. Laws Spec. Sess. 1931-2, c. 29. 

*222 Wis. 156, 267 N.W. 535 (1936). 

*223 Wis. 319, 271 N.W. 68 (1937), aff'd, U.S. Sup. Ct., Nov. 21, 1938. 

* 225 Wis. 102, 273 N.W. 537 (1937). 

* 202 Wis. 202, 208, 231 N.W. 160, 162 (1930). 
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of a corporation has potential value so long as the corporation has 
legal existence and a legal right to transact business.” However, the 
two cases are consistent in holding that a stockholder’s loss occurs 
in the year when the stock is demonstrated to have become worthless, 
even though the corporation be not then actually dissolved. Thus the 
court held in the /mgram case that the stockholder’s loss occurred 
in the year when the corporation’s bonds were foreclosed, although it 
did not appear that the corporation had then been dissolved.?® 


(4) Time limitation on making additional assessments 


Cudahy v. Tax Commission" held that Chapter 348 of the Laws 
of 1933, which enacted Section 71.115(4), was intended to change 
the rule of Weyenberg Shoe Manufacturing Company v. Kelley,'* 
so that where a taxpayer had received, after the enactment of said 
chapter, the equivalent of full and complete notice of an additional 
assessment of income tax within the 4-year period specified by the 
earlier law’® the time for completing the assessment by placing the 
same on the tax roll was validly extended as provided by Chapter 348. 


(5) Reorganizations—Recognition of frofit or loss 


While there have been a large number of decisions construing 
and applying the reorganization provisions of the federal income tax 
law, there have been but few decisions of the Wisconsin Supreme 
Court under the like provisions of the Wisconsin law. 

An earlier case, Walter Alexander Company v. Tax Commis- 
sion’* merely held that the distribution of notes in payment of the 
premium and cumulative dividends due on a company’s preferred 
stock did not constitute a non-taxable exchange, since the distribu- 
tion was “in pursuance of a plan of reorganization.” 

The most recent case, Cudahy v. Tax Commission, held that 
decisions of the federal courts construing the reorganization provi- 
sions of the federal income tax law are persuasive as to the proper 
construction of the like provisions of the Wisconsin law. So, follow- 
ing the federal decisions, the Wisconsin court held that in order to 
obtain the benefit of the reorganization provisions there must be sub- 





” Cf. Marshall v. Tax Commission, 222 Wis. 221, 225, 267 N.W. 913 (1936). 
* 226 Wis. 317, 276 N.W. 748 (1937). 

210 Wis. 638, 246 N.W. 418 (1933). 

* Wis. Stat. (1929) §71.15 (5). 

“215 Wis. 293, 254 N.W. 544 (1934). 

* 226 Wis. 317, 276 N.W. 748 (1937). 
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stantial compliance with the law; and that the facts in the Cudahy 
case showed such compliance and not a mere sham transaction. The 
court also held that a non-taxable exchange of stock for stock, pur- 
suant to a plan of reorganization, may be effected through a personal 
holding corporation organized by the taxpayer for that purpose. 


(6) Minor’s income from trust as taxable income of father 


Gilkey v. Tax Commission held that the income of a minor 
from a trust established by his father, which income was paid to his 
father on account of the expenses of the father’s household, consti- 
tuted taxable income of the father. 

The rule under the Wisconsin income tax law is thus in line 
with the rule under the federal law, as appears from the decisions 
cited by the Wisconsin court in the Gilkey case, to the general effect 
that one establishing a trust cannot escape taxation on the income of 
the trust if he in fact receives the benefit of such income. 


B. INHERITANCE TAx 
(1) Transfers made through exercise of a power of appointment 


At first blush, the holding in Morgan v. Tax Commission" ap- 
pears to construe the Wisconsin inheritance tax law as authorizing 
double taxation in the case of a transfer of property to distributees 
who receive it through the exercise of a power of appointment,—in 
the estate of the donor of the power, and again in the estate of the 
donee of the power. However, a careful reading of the decision does 
not warrant such conclusion. 

In proceedings in county court in the estate of the donor, Isaac 
Stephenson, the transfer of all the property subject to the power 
of appointment was taxed to the donee of the power, Mrs. Morgan, 
as if she had received the property in fee, and this assessment was 
affirmed on appeal,!® the supreme court pointing out that if the 
donee did not ultimately receive the entire property, there could be a 
redetermination of the tax. 

After the death of the donee of the power, Mrs. Morgan, there 
was such redetermination of the tax in the Stephenson estate and a 
refund made to Mrs. Morgan’s estate, consisting of the amount of 
tax on the property which she might have received had she lived 





* 280 N.W. 406 (Wis. 1938). 
277 N.W. 650, 278 N.W. 859 (Wis. 1938). 
** Estate of Stephenson, 171 Wis. 452, 177 N.W. 579 (1920). 
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to the end of the trust period, but which, because of her earlier death, 
she never received. The county court also assessed a tax in that pro- 
ceeding against the appointees named in Mrs. Morgan’s will. Ap- 
parently no appeal was taken from such assessment. 

In the inheritance tax proceedings in Mrs. Morgan’s estate, the 
appointees contended that no tax could be imposed in that estate on 
the same transfer to them that had been taxed in the Stephenson 
estate, the principal claim being that double taxation would thus result. 
However, the supreme court held that the statute very clearly imposed 
a tax on the transfer in the estate of the donee of the power, Mrs. 
Morgan, and not in the estate of the donor, Isaac Stephenson, saying 
“the transfer to the remaindermen under the facts of this case is 
taxable in the estate of the donee and not in the estate of the donor”.!® 

It thus appears that the supreme court considered that the order 
of the county court redetermining the tax in the Stephenson estate 
was erroneous to the extent that it imposed any tax on the transfer to 
the appointees named in Mrs. Morgan’s will. So, the supreme court 
observed that the statute takes out such a transfer from the estate of 
the donor “and makes that transfer taxable in the estate of the 
appointee’’*° (evidently meaning the donee of the power). In this 
view of the decision, the statute does not authorize double taxation 
even though in the particular case the same transfer was twice taxed, 
that being due to the apparently erroneous redetermination of the 
tax in the Stephenson estate, which error could not, as the supreme 
court held, be corrected in determining the tax in the Morgan estate. 


(2) Method of valuation of stock in a corporation 


Patton v. Tax Commission*' held that stock held by a deceased 
officer in a personal holding corporation was properly valued at the 
market value, at the date of decedent’s death, of the securities com- 
prising all the property of the corporation and by including the pro- 
ceeds of policies of insurance on decedent’s life payable to the corpor- 
ation, without deduction for the asserted loss to the corporation re- 
sulting from decedent’s death. 





*277 N.W. at 653. 
* Ibid. 
* 278 N.W. 866 (Wis. 1938). 
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C. Property TAXES 


(1) Valuations made by assessors and boards of review are 
prima facie correct 


Several cases affirm and apply the rule that the assessor’s valuation 
of property for the purpose of taxation is prima facie correct and 
will not be set aside in the absence of evidence showing it to be ex- 
cessive, and that if, in any reasonable view, the evidence before the 
board of review furnished a substantial basis for the board’s action, 
and it is not shown that the board acted arbitrarily or dishonestly, 
its decision will not be disturbed by the courts.”* 

These cases also rule that, while the assessor and board of review 
may take into consideration past and prospective earnings, their 
valuation is not shown to be erroneous as to income-producing prop- 
erty merely because such valuation is not wholly based on pros- 
pective income. Such cases further hold that evidence that real estate 
was sold shortly after its assessment at a price materially lower than 
the assessment, did not show that the assessment was wrong, in 
the absence of evidence that the sale was made under such normal and 
usual circumstances as to lead to the conclusion that the selling price 
was that which ordinarily could be obtained at private sale. 


(2) Assessor's valuation held to be sustained by evidence before 
the board of review of which the taxpayer had no knowledge 
or opportunity to refute 


In State ex rel. Kappa Sigma Building Association v. Bareis,”8 
the taxpayer offered testimony before the board of review showing 
overvaluation of its property by the assessor. No other evidence was 
offered and the city attorney stated that the city had no evidence 
to offer, and the reporter’s minutes concluded with the statement 
“Hearing Closed”. Thereafter, the board heard further evidence, 
without notice to the taxpayer and without his presence or knowledge, 
and sustained the assessment made by the assessor. In holding that 
the testimony so presented in the absence of the taxpayer was suffi- 
cient to sustain the assessment, the court, following the case of State 
ex rel. Vilas v. Wharton, held that the statute did not require 





* Wisconsin Malting Co. v. Manitowoc, 225 Wis. 393, 274 N.W. 288 (1937); 
Rahr Malting Co. v. Manitowoc, 225 Wis. 401, 274 N.W. 291 (1937) ; State ex rel. 
Collins v. Brown, 225 Wis. 593, 275 N.W. 455 (1937); Buildings Development 
Co. v. Milwaukee, 225 Wis. 357, 274 N.W. 298 (1937). 

* 226 Wis. 229, 276 N.W. 317 (1937). 

“117 Wis. 558, 94 N.W. 359 (1903). 
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notice of hearings of the board other than the statutory provision 
fixing the date of the board’s first meeting. 

The court further held that the statute, construed as permitting 
evidence to be taken without the knowledge of the taxpayer, did not 
violate the “due process” requirements of the Fourteenth Amend- 
ment, relying largely on the decision in Borgnis v. Falk Co.,> which 
sustained the constitutionality of the Workmen’s Compensation Act?® 
as against the argument that certain provisions permitted the giving 
oi notice by mail and allowed testimony to be taken without notice 
to either party. However, the Borgnis case pointed out that the 
Workmen’s Compensation Act was an elective law and that the in- 
dustrial commission “only acts on the rights of parties who have 
consented that it may so act”.2’ Furthermore, the section of the 
Workmen’s Compensation Act providing for the taking of testimony 
in the absence of the parties required the testimony so taken to be 
reported to the industrial commission for its consideration on final 
hearing, and provided for notice of hearing and that either party 
should have the right to be present at any hearing.** This section 
has been since amended to expressly provide that “all ex parte testi- 
mony taken by the commission sha!! be reduced to writing and either 
party shall have opportunity to rebut the same on final hearing.””® 
And in Johnson v. Industrial Commission® it was held that an order 
of the industrial commission awarding compensation on the appli- 
cation of a state employee, without any notice of the proceeding to, 
or appearance by, the attorney general is void ab initio. 

In contrast with the decision in the Kappa Sigma case, it is of 
interest to note the recent decision of the United States Supreme 
Court in Morgan v. United States,** holding invalid an order of the 
Secretary of Agriculture on the ground that it was made without 
a proper hearing, the Court saying :** 


The vast expansion of this field of administrative regulation in 
response to the pressure of social needs is made possible under 
our system by adherence to the basic principles . . . that in ad- 
ministrative proceedings of a quasi-judicial character the liberty 
and property of the citizen shall be protected by the rudimentary 


*147 Wis. 327, 133 N.W. 209 (1911). 
* Wis. Stat. (1937) c. 102. 

7147 Wis. at 363, 133 N.W. at 221. 
* Wis. Rev. Stat. (1911) §§2394-96. 
* Wis. Stat. (1937) §102.17 (1) (b). 
* 222 Wis. 19, 268 N.W. 286 (1936). 
304 U.S. 1, 58 Sup. Ct. 773 (1938). 
™ Id. at 14, 58 Sup. Ct. at 775. 
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requirements of fair play. These demand a “fair and open hear- 
ing”—essential alike to the legal validity of the administrative 
regulation and to the maintenance of public confidence in the 
value and soundness of this important governmental process. 
Such a hearing has been described as an “inexorable safeguard”. 


The “fair and open hearing” that is essential to a proceeding 
that complies with the due process requirement has been held by the 
Wisconsin Supreme Court to be one that affords “the right and op- 
portunity for a hearing, to meet opposing evidence and oppose with 
evidence” ,°* and one that provides a “reasonable opportunity to de- 
fend characterized by full disclosure of adverse evidence.”** 

While proceedings in the assessment of property for taxation are 
permitted to be less formal than other quasi-judicial proceedings, 
there cannot well be any distinction as regards the essentials of a 
fair hearing in order to comply with the due process clause.*® 
(3) Nature of possession requiring notice of application for tax deed 

Shemick v. Menomonie River Boom Company*® held that the 
flooding of land by a dam constitutes such possession of the property 
flooded as to require notice of application for a tax deed to the owner 
so in possession; and Klug v. Soldner** held that the pasturing of 
cattle on a large marsh, part of which was owned by the owner of 
the cattle, was such possession of the part of the pasture owned by 
him as entitled him to notification of application for a tax deed. 


XIV. 
TORTS 
Roy G. TULANE 


The cases in the field of tort arose mainly out of negligence. 
Wilful torts—fraud and deceit, libel, malicious prosecution, assault 
and battery—accounted for less than one-sixth of the total of forty- 
five cases. 


A. NEGLIGENCE 
Automobile litigation provided the large part of the cases dealing 
with negligence generally. Remaining cases arose under the safe 
place statute or on miscellaneous issues of negligence. 





* State ex rel. Milwaukee Medical College v. Chittenden, 127 Wis. 468, 507, 
107 N.W.‘500, 512 (1906). 
* Ekern v. McGovern, 154 Wis. 157, 277, 142 N.W. 595, 632 (1913). 
*12 Am. Jur. 330-335. 
* 278 N.W. 465 (Wis. 1938). 
** 280 N.W. 350 (Wis. 1938). 
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(1) Evidence Contrary to Physical Fact 


As usual, many of the cases were reviews of the factual situation 
made to determine, under the established rule, whether there was 
credible evidence to sustain the lower court’s finding of fact. Exten- 
sive comment on these cases can serve no purpose. The opinions 
suggest that the appeals are taken only because the jury has been 
allowed to find as a fact something that counsel knows is not a fact 
and on the basis of testimony that seems patently incredible But 
for all practical purposes the jury is the sole judge of the credibility 
of the witnesses. The only practical exception is the case wherein 
evidence relied on is contrary to undisputed physical facts.2 So an 
increasing number of tases are claiming the benefit of this exception, 
claiming that a verdict is contrary to physical facts established by the 
record without dispute. 

In Duss v. Friess* the physical facts as cited by the court seem 
clearly to support the verdict rather than the appellant’s view, and 
the court so held. In Covnot v. Clayton* the court was unable to see 
how a collision between two cars could occur without leaving any 
marks on defendant’s car. So the court held that testimony that 
there was a collision was incredible and reversed a verdict for the 
plaintiff. Closely allied with these cases is Quinn v. City Cab Co5 
wherein the court subjected testimony of witnesses to a mathematical 
scrutiny, and ruled that testimony that a street car traveled one hun- 
dred feet in thirty seconds at a high rate of speed was self-contra- 
dictory and not worthy of credence. 


The rule as to physical facts is considered but not directly ap- 
plied in Lansing v. John Strange Paper Co.® wherein it was claimed 
that it was impossible for water vapor from a mill to condense and 
freeze on the roadway of a bridge without condensing and freezing 
on any other portion of the bridge structure. The court did not rule 
that physical impossibility had been shown, but that there was no 
sufficient evidence that the claimed condensation and freezing had 
actually taken place. 





*No complaint is here intended with the general rule which allows the jury 
to draw an inference of negligence where conflicting inferences are possible from 
admitted facts. 

"66. C.J... 387. 

*225 Wis. 406, 273 N.W. 547 (1937). 

‘227 Wis. 144, 277 N.W. 122 (1938). 

*279 N.W. 606 (Wis. 1938). 

*227 Wis. 439, 278 N.W. 857 (1938). 
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(2) Judicial Notice 


In Quinn v. City Cab Co. the court takes judicial notice of what 
an experienced motorman would do under given circumstances and, 
on the basis of such behavior judicially noticed, plus certain incon- 
sistencies in the plaintiff’s testimony and the physical facts, reverses 
a verdict for the plaintiff. 

In Mauch v. Chicago, Milwaukee, St. Paul & Pacific Ruilway 
Co." the court extends to drivers the right to estimate how other per- 
sons will behave under named circumstances and rules that it is not 
negligent for a driver to assume that a pedestrian will grant him the 
right of way. 


(3) Lookout 


The law as to lookout has lately received a realistic treatment. 
In Martinson v. Polk County® the court ruled as a matter of law 
that a driver who at night failed to see an unmarked change in a 
highway he was accustomed to travel is not negligent. The court 
does not devote much space to the question of lookout, but states 
simply that when plaintiff arrived at a point where he could see, he 
had no opportunity to save himself. In Tande v. Vernon County® 
the court ruled as a matter of law that a driver who at night fails to 
see an unmarked washout across a highway is not negligent as to 
lookout. The court took judicial notice that such a washout would 
appear merely as a dark line or dark space in the highway. A jury 
finding of 50% negligence on the part of the driver was reversed. 

The only remaining case on lookout worthy of note is Butts v. 
Ward. In this case the court again had occasion to apply the doc- 
trine of camouflage as an excuse for an improper lookout. This doc- 
trine was first argued in the case of Colby Cheese Box Co. v. Dallen- 
dorfer™ as a means of evading the rule laid down in Lauson v. City 





*280 N.W. 307 (Wis. 1938). 

*227 Wis. 447, 279 N.W. 60, 279 N.W. 61 (1938). 

* 226 Wis. 602, 276 N.W. 359 (1937). 

227 Wis. 387, 279 N.W. 6 (1938). 

* 213 Wis. 331, 251 N.W. 447 (1933). Difficulty of seeing under certain circum- 
stances had previously been argued in Kleist v. Cohodas, 195 Wis. 637, 219 N.W. 
366 (1928), and Knapp v. Somerville, 196 Wis. 54, 219 N.W. 369 (1928), but the 
record in the Colby case was the first to introduce extensive scientific evidence 
on the theory of camouflage. The court felt that the argument was permissible 
because of the fact that the industrial commission, at the time charged by statute 
with prescribing light regulation, had added the words “under normal atmos- 
pheric condition” to the definition of standard lights. If the writer correctly 
recalls a discussion of the subject in the spring of 1935 with Mr. John E. Wise, of 
the commission staff, Mr. Wise stated that the words were merely added as a 
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of Fond du Lac,'* but was not mentioned by the name of camouflage. 
The matter was further considered in Mann v. Reliable Transit 
Co.,1* where the matter was discussed both as a question of speed 
and as a question of lookout. In the instant case the question of 
negligence as to speed was apparently not considered. While an ex- 
tensive discussion of this point would exceed the space limits of this 
comment, it may be suggested briefly that the rule of the Lauson 
case, properly interpreted, is a speed regulation, and not a regulation 
of lookout. Lookout is a matter of attention and observation. For- 
mal logicians would quickly recognize the fallacy of the argument if 
stated: A’s lights did not comply with the statutes. Therefore A 
failed to keep a proper lookout. But, the available lookout deter- 
mines the rate of speed at which it is permissible to drive. If A has 
the statutory lights,1* operative under normal conditions for a dis- 
tance of 200 feet, then his rate of speed under normal atmospheric 
conditions should be such that he can stop in 200 feet. If it is foggy, 
raining, or even snowing, such condition can only operate to cut down 
the effective range of statutory lights. Why should a driver be al- 
lowed to proceed at the same rate of speed through a fog as he would 
when it is clear? Can he logically argue, if driving through a blind- 
ing snowstorm, that because his light under normal conditions are 
operative for 200 feet, his rate of speed can be such that it would 
require 200 feet to stop even though he can only see twenty feet 
ahead? In Mann v. Reliable Transit Co. the court relied on the 
condition of the atmosphere and indicated that the driver would 
have been held negligent as to lookout had it not been raining. In 
the Colby Cheese Box case atmospheric conditions were considered 
to be unfavorable to good vision, and the court held that there was 
a jury issue as to lookout and that the driver was not negligent as a 
matter of law in this respect. In the instant case, Butts v. Ward, 
the condition of the atmosphere was not shown to be unfavorable, 
and the court did not mention atmospheric condition except in re- 
ferring to the statute which it had felt justified a change of the rule 
in the Lauson case. Whether the court would longer consider the 





matter of common sense, as it would be absurd to require lights good for 200 
feet under normal conditions to shine 200 feet through rain or snow, and that 
there was no intention whatsoever of ruling on the speed at which cars should 
travel under varying conditions. 

#141 Wis. 57, 123 N.W. 629 (1909). 

* 217 Wis. 465, 259 N.W. 415 (1935). 

“ Wis. Stat. (1937) §85.06 (2). 
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condition of the atmosphere in the matter of negligence as to speed 
seems problematical.’® 


(4) Obstruction of Highway 


The attitude of the court and the bar on the doctrine of camou- 
flage, irrespective of its legal or logical validity, may be greatly in- 
fluenced by the growing conviction that a truck parked on a highway 
is dangerous, even when the rear end is lit up like a “Christmas 
Tree” by a multitude of lights, fusees, or reflecting signals. In the 
period now reviewed, five cases of this type reached the court. In 
only one did the truck driver escape liability,4® but in this case the 
driver had done everything required by statute. Even so, a collision 
resulted. In Knauf v. Diamond Cartage Co." the court expressly 
recognizes that a parked truck is dangerous and states that great dili- 
gence must be used by the parker.'® 


(5) Conduct in Reliance on Statute 


Klitzka v. Wheeler Transportation Co.,1° Mauch v. Chicago, Mil- 
waukee, St. Paul & Pacific Railway Co.,?° and Baird v. Edmonds*+ 
are significant as indicating a tendency to hold that a person acting 





** Considered opinion of authorities in the field suggests that third party de- 
fendants might find it inadvisable to raise the question of negligence as to speed, 
because of the rule of thumb that negligence as to lookout is not ordinarily as- 
sumed by a guest while negligence as to speed is. This raises a query whether 
the guest should be held to assume negligence as to speed when a proper rate of 
speed depends upon the available lookout, and the driver is held to a higher 
standard of care in maintaining lookout than the guest. 

The writer recognizes that the views expressed—approving the Martinson and 
Tande cases, and disapproving the idea of camouflage as to raised objects—may 
be charged with inconsistency, but prefers to adhere to these apparently diverging 
views until they are reconciled or their joint tenure is shown to be logically im- 
possible. 

** Klitzka v. Wheeler Transportation Co., 279 N.W. 611 (Wis. 1938). 

7226 Wis. 111, 275 N.W. 903 (1937). 

“In one of these truck cases, Bunn v. Bucknam, 227 Wis. 218, 278 N.W. 
533 (1938), there is some language which may result in confusion. The opinion 
states that there is no causal relation between the negligence of the driver who 
ran into the parked truck and the resulting accident. This action was by the 
bailor of the moving car against the truck driver for property damage. The Jan- 
guage referred to is incomprehensible unless it be considered a slip of the pen, 
for the proper rule is that the bailee-driver’s negligence is no bar to the recovery 
of property damages by the bailor-owner of the car from the truck owner. 

* 279 N.W. 611 (Wis. 1938). 

* 280 N.W. 307 (Wis. 1938). 

* 226 Wis. 209, 276 N.W. 306 (1937). 
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is reliance or in compliance with a specific statute cannot be held 
guilty of negligence. 


(6) Host—Guest 


Schwab v. Martin,” following the accepted rule,”* states that a 
guest suing his host assumes the risk of an emergency which is the 
result of negligence previously assumed. Jensen v. Jensen,** re- 
states the matters a guest must show in a guest-host action, and rules 
that knowledge that a tire is old is not knowledge that the tire is 
defective. 


(7) Speculation and Conjecture 


The case of Reichert v. Rex Accessories Co.,* is notable for the 
result reached. The facts as finally established indicate that this 
accident occurred when the plaintiff’s decedent, A, attempted to turn 
right at an intersection from the center lane of a highway across the 
path of one defendant, B, who was following A at A’s right rear. 
The case does not lay down any new rule of law, but applies an old 
rule under circumstances that are a bit startling. After first recon- 
structing the accident from the testimony and the physical facts and 
holding that there is clear evidence of negligence on the part of A 
(who is therefore not entitled to the presumption of due care), the 
court rules that the situation is so hazy, so much a matter of specu- 
lation and conjecture, that a verdict for A’s administratrix must be 
reversed and the action dismissed, and a judgment of dismissal 
against B in his cross action against A’s administratrix must be sus- 
tained. While the record is extensively quoted by the court, it is 
difficult to say how much evidence there was of various claimed acts 
of negligence, and it is difficult to determine what relation, if any, 
this case bears to the general rule that a reviewing court will only 
search the record to see if there is any credible evidence to sustain 
the verdict. 

Without intending to express any opinion of the result, it seems 
proper to suggest that the following matters be considered. A, the 
first driver, who attempted to turn right, was negligent as a matter 
of law. Now B, the second driver, was either negligent or not neg- 





2279 N.W. 699 (Wis. 1938). 

* Harding v. Jesse, 189 Wis. 652, 207 N.W. 706 (1926); Young v. Nunn Bush 
& Weldon Shoe Co., 212 Wis. 403, 249 N.W. 278 (1933). 
*279 N.W. 628 (Wis. 1938). 
279 N.W. 645 (Wis. 1938). 
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ligent. In the first action—brought by the administratrix of A—the 
burden was on the administratrix to prove B negligent. If she suc- 
ceeded, it is difficult to see why the jury should not be allowed to 
assess the respective percentages of negligence. If she did not suc- 
ceed, the action is properly dismissed. But in the second action, 
where B is plaintiff, the court has already ruled that 4, whose ad- 
ministratrix is defendant, is negligent as a matter of law. Then the 
burden is upon the administratrix to show that plaintiff B was negli- 
gent. Must she show that B was more negligent than her decedent 
A? Once B has shown that defendant’s decedent A was negligent, 
there is no known duty upon plaintiff B to exonerate himself from 
negligence. If the administratrix must show plaintiff B more negli- 
gent than her decedent A, and fails, it is difficult to see why B 
should not recover. The apparent result of the case is that the bur- 
den is on the plaintiff not only to prove negligence, but to prove the 
percentages of negligence attributable to both parties. So both 
plaintiffs in cross actions could fail to meet this burden. 


(8) Res Ipsa Loquitur 


The doctrine of res ipsa loquitur was applied in Dunham v. Wis- 
consin Gas & Electric Co.,2® under rather novel circumstances. The 
plaintiff, standing in a cross walk, was tripped and thrown over by a 
wire trailing from defendant’s truck. (There was evidence in the 
record that the wire was not so trailing, but the jury found other- 
wise.) On such facts the court ruled that the doctrine of res ipsa 
loquitur was applicable and the burden was on defendant to explain 
the presence of the wire and exonerate itself from negligence. 

The defendant had urged that the doctrine was not applicable 
because there was no showing that the wire was under the control 
and management of the defendant. The court ruled that the de- 
fendant did have control and management. The most important 
testimony on this point is that of one of the plaintiff’s witnesses who 
testified that a part of the wire was piled in a heap on the back of 
the truck, on the rear platform, and that this roll or heap broke loose 
after plaintiff had been dragged. The rear platform is clearly a 
place that is under the control and management of the defendant, 
and so the case is consistent with established law. The case does 
not stand: for the proposition that any time a wire dragged by a 
car knocks over a person the car driver must immediately explain 





* 280 N.W. 291 (Wis. 1938). 
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how the wire became attached to his car. Obviously, the street is 
not under the control and management of defendant, and a wire 
dropped by some one else and picked up by the car while in motion 
would not seem thereby to come under the control and management 
of the defendant. 
(9) Contributory Negligence 

The case of Banks v. Chicago, Milwaukee, St. Paul & Pacific 
Railway Co.”" involved the question of contributory negligence of a 
passenger who, while standing in the aisle of a passenger coach, was 
injured when the train suddenly halted. Following the generally 
accepted rule, the court held that such issue was for the jury and 
reversed the trial court who had held as a matter of law that the 
passenger was not negligent. 


B. ProxIMATE CAUSE 


Butts v. Ward** is also of interest on the matter of proximate 
cause. An attempt by counsel to establish the last clear chance doc- 
trine in reverse”® by claiming that the negligence of a driver who runs 
into a parked truck is an intervening cause, and is active negligence 
as compared with the passive negligence of the truck driver, met 
with no sympathy. The ruling is in accord with precedent and logic 
and with the recognition of the dangerous character of a parked 
truck obstructing a roadway which the great mass of drivers tend 
to assume is clear. 

One of the leading cases which causes difficulty on this point is 
Rusczck v. Chicago & Northwestern Railway Co.*® Plaintiffs, occu- 
pants of a car, were injured when the car collided with a train at a 
railway crossing. In the opinion it is assumed that the railroad com- 
pany was negligent in that its flagman failed to give a proper warn- 
ing. However, between the time the warning should have been 
given and the time of the collision there was ample opportunity for 
the driver of the automobile, had he been using ordinary care, to 
have avoided the collision. The court ruled that the intervening 
negligence of the driver broke the chain of causation and thereupon 
held that plaintiffs could not recover. The Rusczck case is appar- 





7227 Wis. 503, 278 N.W. 860 (1938). 
227 Wis. 387, 279 N.W. 6 (1938). 
* The last clear chance doctrine as 2n excuse for contributory negligence has, 
of course, never been accepted in Wisconsin. Switzer v. Detroit Investment Co., 
188 Wis. 330, 206 N.W. 407 (1925). 
* 191 Wis. 130, 210 N.W. 361 (1926). 
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ently clear authority for the appellants in the Butts case.24 The 
court recognized the difficulty of the matter, pointed out that the 
Rusceck case could have been decided on the basis of the limited 
duty of the flagman, which would result in a holding that he was not 
negligent, and queries whether the reasoning of the opinion would 
still be the law. It is suggested that there is an added distinguishing 
feature in the Rusceck case. After the flagman had failed to give 
his signal the driver of the car was on the grade crossing in a position 
which he knew to be dangerous. That is, even without the signal, 
the driver knew that he was in a dangerous position. The driver in 
the Butts case could have no knowledge or anticipation of the danger 
which he encountered—the parked truck—until it was too late to do 
anything. This distinction may or may not be sufficient to justify 
a difference in legal treatment of the two cases. 

The question of an intervening cause was considered in Kramer 
v. Chicago, Milwaukee, St. Paul & Pacific Railway Co.,3? which in- 
volved railroad cars rather than automobiles, and followed the rule 
that an intervening cause which is a consequence of the first negli- 
gent act does not break the chain of causation. This is, of course, 
the rule of the well known and venerable lighted squib case** cited by 
the court as authority. In O’Comnell v. Old Line Life Insurance 
Co.** the court ruled that any connection between a fire negligently 
allowed to arise on defendant’s premises, and an injury resulting to 
plaintiff when he tripped and fell some two or three hours later as 
he went to inspect the embers to make sure his home was safe, was 
too remote, and hence a verdict for plaintiff was reversed. 


C. SAFE PLAcE STATUTE 


The safe place statute, Section 101.06, creates standards of care, 
duties for property owners or controllers towards other persons above 
and beyond the common law standards of due care. The statute im- 





* See also on this point Brager v. Milwaukee E. R. & L. Co., 220 Wis. 65, 264 
N.W. 733 (1936); Byerly v. Thorpe, 221 Wis. 28, 265 N.W. 76 (1936); Swinkels 
v Wisconsin Michigan Power Co., 221 Wis. 280, 267 N.W. 1 (1936), analyzed and 
disapproved in (1936) 12 Wis. L. Rev. 60-64. The ruling of the Swinkels case 
on proximate cause is possibly justifiable on the ground that the plaintiff volun- 
tarily and wilfully acted after he had discovered defendant’s negligence and did 
in fact have plenty of time and opportunity to choose how he would act. That is 
not true in a case like the Butts case, where the driver does not in fact discover the 
danger created by defendant’s negligence until it is too late to do anything about 
it. 

3 226 Wis. 118, 276 N.W. 113 (1937). 
* Scott v. Shepherd, 2 Black. W. 892 (1773). 
* 227 Wis. 671, 278 N.W. 458 (1938). 








Jan.] WORK OF THE WISCONSIN SUPREME COURT 119 


poses duties upon two classes of persons, owners and employers. 
Owners are declared liable for injuries resulting from structural 
defects in their buildings. Employers are liable not only for struc- 
tural defects, but for maintenance unrelated to the structure and 
devices or other property installed in the place.*5 These duties ex- 
tend to all persons who may be classified as employees or frequent- 
ers. Trespassers only are excluded. The common law distinctions 
between licensees, gratuitous guests, and business invitees are dis- 
carded. The safe place statute applies, however, only to public build- 
ings or to places of employment. But the liability does not depend 
upon negligence as ordinarily defined. An employer is liable if the 
place of employment or method used is not as free from danger as 
the nature of the employment or place would reasonably permit.** 

In Heiden v. Milwaukee*" the court ruled that a municipality 
may be liable as owner of a public building, to a frequenter, whether 
operating at the time in a governmental or properietary capacity. 
The statute expressly defines owner as including a school district. 
Defendant argued that this definition should be strictly construed 
and limited to cases wherein the school district was operating in a 
proprietary capacity. This claim seems properly denied. 

In Waldman v. Young Men’s Christian Association®® the court 
ruled that a Y. M. C. A. swimming pool is not a place of employ- 
ment, even though persons are employed in other parts of the build- 
ing, and that an improvised spring board is not a structural defect. 
Hence the Y. M. C. A. was not liable for injuries resulting from 
use of such board. 

In Patterson v. Edgerton Sand & Gravel Co.,®® the defendants, 
owners of a scrap iron yard, claimed plaintiff’s employer made their 
(defendant’s) premises unsafe by bringing in (at defendant’s re- 
quest) machinery for breaking the scrap iron. The logical relevancy 





* Jaeger v. Evangelical Luth. Holy Ghost Cong., 219 Wis. 209, 262 N.W. 585 
(1935). Owner’s liability does include negligent maintenance of the structure when 
he has the right to control it. Wilson v. Evangelical Lutheran Church, 202 Wis. 
11, 230 N.W 701 (1932); Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934). 
It does not include maintenance not related to the structure. Holcomb v. Szym- 
czyk, 186 Wis. 99, 202 N.W. 188 (1925). But cf. Pettric v. Gridley Dairy Co., 
202 Wis. 289, 232 N.W. 595 (1930). 

™ Switzer v Fox, 226 Wis. 26, 275 N.W. 546 (1937). 

7226 Wis. 92, 275 N.W. 922 (1397). This case is of added interest as the 
court determined, for the purpose of invoking the rule that a municipality is not 
liable for agents acts when done in a governmental capacity, that a playground 
exhibition is a governmental function. 

*§ 227 Wis. 43, 277 N.W. 633 (1938). 

* 227 Wis. 11, 277 N.W. 636 (1938). 
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of this argument is not clear. It is difficult to see why defendant 
should not be responsible for acts done at its request, and the court 
held defendant so responsible. 

Section 331.37(1)(c) bars the defense of contributory negli- 
gence in an action by an employee against an employer of three or 
more. The defense is still available under Section 331.37 (3) if the 
parties are engaged in farm labor. In Schuster v. Bridgeman 
an employee sued his employer alleging a violation of the safe place 
statute. The defendant, a farmer, owned a silo filler. The filler was 
operated by a gang of farmers who worked for defendant in return 
for having their own silos filled by the machine and the gang. When 
the jury assessed plaintiff’s negligence at 50% he attempted to claim 
that under Section 331.37(1)(c) his contributory negligence did not 
bar his recovery. The defendant claimed he was engaged in farm 
labor, and so the court held, following the case of Nace v. Industrial 
Commission.*. It is not readily apparent why plaintiff, if he had 
succeeded in obtaining the benefit of Section 331.37(1)(c), should 
not have been confronted with the claim that his exclusive remedy 
was an action under the Workmen’s Compensation Act. 

A notable feature of cases under the safe place statute is that a 
violation may be shown by evidence that some other person had more 
or better safety devices, or even that defendant has improved the 
place after the accident.*” 

In Nicolai v. Wisconsin Power & Light Co.,** the court had occa- 
sion to define the term “along roads” as used in the Electric Code 
governing the location of high voltage wires and ruled that a wire 
twelve feet in on private property is not “along the road”. The phrase 
is interpreted to mean within the boundaries of the highway. 


D. WitFut Torts 


Malicious prosecution includes prosecuting an action against an 
infant under the present juvenile proceedings which are neither 
civil nor criminal. This was the decision in Lueptow v. Schraeder,** 
in which the court relied upon the analogy of lunacy proceedings 





“225 Wis. 547, 275 N.W. 525 (1937). 

“217 Wis. 267, 258 N.W. 781 (1935). 

“@ Kuske v. Miller Bros. Co., 227 Wis. 300, 277 N.W. 619 (1938); Heiden v. 
Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937); Schuster v. Bridgeman, 225 Wis. 
547, 275 N.W. 440 (1937). 

“227 Wis. 83, 277 N.W. 674 (1938). 

“226 Wis. 437, 277 N.W. 124 (1938). 
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which have been held the basis of an action for malicious prosecu- 
tion.*® 

In Kassowitz v. Sentinel Co.** the rule was followed that there is 
no libel unless the alleged libelous statement refers to some identified 
person. Further a charge that a person has an arrested case of 
“T. B.” is not libelous per se, and there can be no recovery in the 
absence of a showing of special damage.** 

In Krugwig v. Koepke* the court ruled that a person cannot be 
charged with “inciting” another to an assault unless he is present at 
the scene of action. If he is absent, his conduct may be described 
as directing, ,ordering or procuring the assault. 

In Kar-Lac Co. v. Arnold Electric Co.,* plaintiffs charged de- 
fendants with fraud and conspiracy because one defendant entered 
into a contract with plaintiff for the purpose of causing the second 
defendant to buy out the first defendant. The court ruled that one 
party cannot constitute a conspiracy, and following the rule of Beers 
v. Atlas Insurance Co.,© held that fraud cannot be predicated on a 
claim that a contract was entered into with no intention of perform- 
ing it. 

E. MIscELLANEOUS 


In Palmisano v. Century Indemnity Co.*! the court decided that a 
parent, relying on his status as parent, cannot recover funeral ex- 
penses for an adult child,5® as he is under no apparent duty to pay 
such expenses. 

In London Guarantee & Accident Co. v. Wisconsin Public Serv- 
ice Corporation®™ the court determines that Section 102.29 (2), pro- 
viding a right of subrogation for an insurer who has paid a death 





“ Manz. v. Klippel, 158 Wis. 557, 149 N.W. 375 (1914) ; cf. Bode v. Schmoldt, 
177 Wis. 8, 187 N.W. 648 (1923). 

“226 Wis. 468, 277 N.W. 177 (1938). 

“It has been suggested that if words not actionable per se can be so con- 
strued by means of an innuendo, that general damages should be recoverable. 
While this view has the appeal of logic, there is some apparent authority in 
favor of the court’s view. 36 C.J. 1151, n. 97; 17 R.C.L. 396, n. 1. 397, n. 9. 

* 227 Wis. 1, 277 N.W. 670 (1938). 

“227 Wis. 537, 279 N.W. 30 (1938). 

215 Wis. 165, 253 N.W. 584 (1934). 

225 Wis. 582, 275 N.W. 525 (1937). 

Cf. Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). In this case 
a widow was allowed to recover her husband’s funeral expenses upon the simple 
reasoning that there was no cause of action in favor of decedent’s estate for 
pain and suffering, and the widow’s duty to pay such expenses was not dis- 
cussed. 

* 279 N.W. 76 (Wis. 1938). 
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claim, creates no new cause of action, and hence the two year statu- 
tory bar in wrongful death cases applies even when the two years 
have run out before the insurer has paid the claim. 


XVI. 
TRUSTS AND DECEDENTS’ ESTATES 
Howarp L. Hatt 


There were some twenty-five cases decided which might be classi- 
fied under this heading. Only those cases which are thought to be of 
importance or of general interest have been selected for comment. 
The increasing frequency with which the court has cited the Re- 
statement of the Law of Trusts, and of Conflicts is particularly note- 
worthy. 


A. ExXeEcuTIon oF WILLS 


Undue influence. In Stanley v. Stanley et al.’ the court applied the 
following principles, relating to undue influence, previously stated 
in Wisconsin decisions: Four elements must be proved to establish 
undue influence—(1) a person unquestionably subject to undue 
influence; (2) opportunity to exercise such influence; (3) a dispo- 
sition to influence unduly for the purpose of procuring an improper 
favor; and (4) a result clearly appearing to be the effect of the 
supposed influence. And where three of the elements are established 
by clear and satisfactory evidence, slight additional evidence as to 
the fourth may compel the inference of its existence. 


B. CONSTRUCTION OF WILLS 


Circumstances. In In Re Doerfler’s Wiil? the court decided that 
among the attending circumstances to be considered in construing a 
will was the fact that the testator had used some of the principal 
of his estate after his retirement from active life. The result was to 
give the widow the right to use principal as well as income for her 
support. In In Re Sauer’s Will® the court applied to a codicil the 
following rule of construction favoring the early vesting of estates 
over postponed defeasible estates: Where a devise is to one person in 
fee, and in case of his death without issue, to another, the “death” 





+226 Wis. 354, 276 N.W. 353 (1937). 
7225 Wis. 418, 273 N. W. 460 (1937), 1938 Wis. L. Rev. 151. 
* 226 Wis. 270, 276 N.W. 293 (1937). 
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referred to is death during the lifetime of the testator, unless the will 
shows a different intention. Although in most cases the rule may 
operate fairly enough, it appears that the court failed to give sufficient 
attention to the will as a whole, and especially to the change in 
family circumstances between the execution of the will and the 
execution of the codicil. As is pointed out in the dissenting opinion, 
it would seem that this was not a case for invoking that rule of 
construction. 


Specific legacy. In Re Snell’s Estate* held that a bequest of cer- 
tain corporate stock to one person, subject to the payment of an 
annuity to another, was a specific legacy in spite of the condition. 
Also that the doctrine of marshaling assets cannot be applied in 
favor of general legatees against a specific legatee, the latter occupy- 
ing a position superior to that of general legatees. These appear to 
be well settled doctrines. 

Time of construction. Knoll v. Hess et al.5 decided that since 
title under a will passes by the will and not by the order assigning 
the testator’s property on settlement of the executor’s final account, 
the county court, in a partition proceeding, has jurisdiction to de- 
termine a claimant’s rights under the will. 


Gift to a class. In re Bloch’s Estate® held that where a testator 
bequeathed $8000 to seven named nieces and nephews to be divided 
among them share and share alike, no class was created, and the shares 
oi those predeceasing the testator lapsed and fell into the residuary 
estate under the will. The court treated the case as governed by 
In Re Griffith’s Wil." 


Conflict of laws. In re Hebblewhite’s Will® decided that the county 
court, in Wisconsin, in which ancillary proceedings for the admin- 
istration of a California resident’s estate were begun after probate 
of his will in California, had jurisdiction to construe the will as far 
as it affected realty in the county of the court’s jurisdiction. This is 
in accord with the rule set forth in the Restatement.® 





*279 N.W. 24 (Wis. 1938). 

5279 N.W. 643 (Wis. 1938). 

*278 N.W. 875 (Wis. 1938). 

7172 Wis. 630, 179 N.W. 768 (1920). 

* 280 N.W. 384 (Wis. 1938). 

* Restatement, Conflict of Laws (1934) §§249, 333-34. 
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C. ADMINISTRATION PROCEEDINGS 


Void. In re Ott’s Estate held administration proceedings upon 
the estate of a person who had disappeared less than two months 
previously, where there was no proof or finding of death, to be void. 

Liability of administrator. In Juergens v. Ritter the court re- 
fused to accede to the argument of counsel that the rule that an 
executor or administrator is personally liable to his attorney for 
services rendered to him as executor is against public policy. 

Jurisdiction. In In Re Penney’s Estate!* the court decided that 
executors cannot be cited to account after discharge where no show- 
ing of fraud or imposition upon the interested parties has been made. 


D. Parot Trusts 


In personalty. Hartman et al. v. Loverud et al.** held that a valid 
oral trust of personal property may be shown by the parol testimony 
of the trustee where the settlor of the trust is dead. This is in line 
with the rule that where a memorandum is required by statute, the 
trustee is a proper party to make such memorandum." 

In realty. In Davis et al. v. Kurella et al.® the court applied the 
rule that if a trust in land is originally declared by parol, but later is 
executed by the trustee, the trustee’s deed, as against one not an 
innocent purchaser for value, will relate back to the date of the parol 
declaration. Here the court found that the defendants had notice 
through the occupation of the disputed land by the plaintiff’s de- 
ceased, and by the general understanding in the community.!¢ 


E. Purcuase Money RESULTING TRUST 


The situation presented by Norman v. Kernan" is interesting, 
and probably not at all unusual. Over a period of thirty years the 
plaintiff (husband of deceased) had turned over all his earnings to 
his wife. He was apparently industrious, but illiterate. Over this 
period the wife had purchased certain real estate. The wife’s sepa- 
rate income and property were not sufficient to have done this. Upon 





* 279 N.W. 618 (Wis. 1938). 
4279 N.W. 51 (Wis. 1938). 
225 Wis. 455, 274 N.W. 247 (1937), 1938 Wis. L. Rev. 154. 
* 277 N.W. 641 (Wis. 1938). 
“See Holmes v. Holmes, 65 Wash. 572, 118 Pac. 733 (1911). For a collection 
of authorities, see Scott, Cases on Trusts (2nd ed. 1931) 182. 
“226 Wis. 297, 276 N.W. 321 (1937). 
“See footnote 14, supra. 
226 Wis. 78, 276 N.W. 127 (1937). 
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the wife’s death the real estate was willed to her daughter by a 
previous marriage. Plaintiff made no objection to probating the 
estate, but now seeks to impress a resulting trust on the land in the 
hands of the daughter. The court held there was no resulting trust, 
citing Section 442 of the Restatement of the Law of Trusts. The 
section relied upon is a statement of the presumption of gift to a 
person standing in a position of bounty to the transferor. Whether 
it should operate in such a situation seems highly questionable. 
Purchase money resulting trusts are abolished by Wisconsin Statutes 
Section 231.07, but are revived in certain instances prescribed in 
Sections 231.08 and 231.09. The principal case should be compared 
with Hendricks v. McCormick Memorial Home et al.1* where a wife 
was given a resulting trust in land purchased by her husband in his 
name, but with her money. 


F. CHARITABLE TRUST 


In re Mead’s Estate*® is one of the most interesting cases of recent 
years dealing with charitable trusts. The rapid growth in the corpus 
of the estate is in marked contrast with the situation in most trust 
estates involved in litigation. Mead’s will was executed in 1891, the 
year in which he died. It provided a fund of $20,000 (par value of 
certain stock) to be employed by his executors “To found a library 
in the city of Sheboygan for free public use.” The city council was 
notified of the bequest by the executors in 1897. The council did not 
adopt a formal resolution accepting the gift until late in 1936 or 
early in 1937. On December 31, 1934 the fund had increased to 
$103,025. Upon a petition of the administrator de bonis non for 
construction, and petition of Mead’s granddaughter, his sole heir, 
the county court appointed new trustees of the fund (those named 
in the will having died) and ordered the fund paid over to them. 
This decree was affirmed by the supreme court. The length of time 
which had elapsed is most unusual. The court treated the trust as 
one of which the public was the cestui que trust. In its opinion the 
court applied as rules in Wisconsin: (1) In the absence of a re- 
verter clause, a charitable trust cannot be defeated by failure of the 
executors or trustees to carry it out; (2) Even where the word 
“condition” is used, an instrument creating a charitable trust will 
not be interpreted as imposing a condition in the absence of a re- 





% 204 Wis. 277, 234 N.W. 886 (1931). 
277 N.W. 694 (Wis. 1938); rehearing denied 279 N.W. 18 (1938). 
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verter clause; (3) The Statute of Limitations does not apply to a con- 
tinuing express trust not repudiated by the trustee. In regard to 
the use of the funds the cy pres doctrine was applied under the style 
of liberal construction adopted in this state.?° 


G. ADMINISTRATION OF TRUSTS 


Investments. In In re Guardianship of Farness™ the Central 
Wisconsin Trust Company, as guardian of the estate of Burnette L. 
Farness, a minor, received certain common stock of the DeForest 
Lumber Company on May 3, 1926. The stock was appraised at $270 
per share on October 2, 1926, making it worth $4,719.98. The Trust 
Company retained this stock until November 26, 1935, when Far- 
ness became of age. She demanded payment of her share in cash, 
and the Trust Company tendered the stock. The stock at all times had 
retained a book value in excess of the appraised value. The trial 
court found this stock was not a legal investment for trust funds 
and rendered judgment for Farness for the appraised value of the 
stock plus 5% interest throughout the period, less $420 dividends 
received. This judgment was reversed by the supreme court on the 
ground that the plaintiff had shown no loss. The question of income 
over the period of nine years was ignored. Obviously the $420 divi- 
dends received was much less than an annual rate approximating 
5%. Where a trustee purchases with trust funds property which 
it is his duty not to purchase, the beneficiary can (1) charge him with 
the amount of the trust fund expended with interest or (2) require 
him to account for the property so purchased.** Why the same rule 
should not apply to the retention, beyond a reasonable time, of 
illegal investments is difficult for this writer to understand. The 
Farness case reduces the security of the cestui in case of retention 
to the financial integrity of the trustee. The last paragraph of the 
comment to Section 209 of the Restatement seems unsound, and in- 
consistent with the rule of the following section. The principal case 
is important in the light of two recent Wisconsin cases, In Re 
George’s Estate,?3 and In Re Uggen’s Guardianship.** 





For an extended discussion of cy pres in Wisconsin, see First Wisconsin 
Trust Co. v. Board of Trustees of Racine College et al., 225 Wis. 34, 272 N.W. 464 
(1937). 

7225 Wis. 383, 273 N. W. 522 (1937). 

* Restatement, Trusts (1935) §210. 
* 225 Wis. 251, 270 N.W. 538 (1936), rehearing 274 N.W. 294 (1937). 
™ 224 Wis. 24, 271 N.W. 326 (1937). 
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Conflict of laws. In re Risher's Will® held that a testamentary 
trust, created for the testator’s wife and children while the testator 
was a resident of Pennsylvania, which named a Pennsylvania trust 
company as trustee, and provided that if the wife and children pre- 
deceased the testator the trust fund should be distributed according 
to Pennsylvania intestate laws, was subject to administration accord- 
ing to Pennsylvania law and not the law of Wisconsin where the 
testator died. Hence the trust company’s account could not be sur- 
charged for illegal investment of trust funds under the laws of 
Wisconsin. This was based upon the intention of the testator and 
the rule that the trustee took its title directly through the will. 


H. MIscELLANEOUS 


Reformation: participating certificates. Kettenhofen v. Sterling 
Oil Company** decided that where parties to a trust deed, by way 
of a mortgage, learned that the party named as trustee could not act, 
and the original trustee’s name was changed in all places in the in- 
denture excepting in the granting clause, the reformation of the 
granting clause, by substituting the name of the trustee who acted, 
was proper and in accord with the intention of the parties. Owners 
of “participating operating certificates” secured by the trust inden- 
ture were held to be creditors although they were also stockholders. 

Oral agreement to devise. In Kessler v. Olen,?" where the de- 
ceased orally promised his daughter that he would make a will giving 
her all his property in consideration of the daughter’s care of him 
as long as he lived, which agreement was breached by the deceased 
alone, the trial court impressed the estate with a trust in favor of 
the daughter. The estate consisted of both realty and personalty. 
This decision was reversed by the supreme court. The reason stated 
for the reversal was that the agreement being void (under the 
Statute of Frauds) as to the real estate, it was void in its entirety, 
since the agreement was indivisible.?* However, the court stated that 
the oral agreement would be admissible to rebut the presumption that 
the services had been rendered gratuitously. 





277 N.W. 160 (Wis. 1938). The case is the subject of a lengthy annotation 
in (1938) 115 A.L.R. 802, and of a detailed comment in (1938) 23 Corn. L. Q. 
624. 

226 Wis. 178, 275 N.W. 425 (1937). 

7280 N.W. 352 (Wis. 1938). 

* Accord: Shahan et al. v. Swan, 48 Ohio St. 25, 26 N.E. 222 (1891); Kling 
v. Bordner, 65 Ohio St. 86, 61 N.E. 148 (1901). Page, Contracts (2nd ed. 1920) 
$1426. 














NOTES AND COMMENTS 


Eguity—StTaTuTE oF Fraups—WHatT ConsTiITuTEs Part PER- 
FORMANCE*—The Wisconsin statute of frauds with respect to inter- 
ests in land reads :1 


Every contract for the leasing for a longer period than one year 
or for the sale of any lands or any interest in lands shall be void 
unless the contract or some note or memorandum thereof, ex- 
pressing the consideration, be in writing and be subscribed by 
the party by whom the lease or sale is to be made or by his law- 
fully authorized agent. 


Similar statutes, corresponding with the provisions of the English 
Statute of Frauds, have been enacted in most of the states, although 
some do not require that the writing express the consideration. 

Both in England and in this country the doctrine of part per- 
formance as respects oral contracts for the sale of land has, as a 
general rule, been adopted, thereby ingrafting on the statute an ex- 
ception not within its terms. In Wisconsin, the power of the court 
of chancery to compel the specific performance of agreements in 
cases of part performance is expressly recognized by statute.” 

Part performance necessary to take parol agreements to devise 
land out of the statute of frauds was recently dealt with by the 
Wisconsin Supreme Court in the case of Kessler v. Olen.® In this 
case the claimant left her job in Chicago to come to a Wisconsin 
town to take care of her father in return for his oral promise to 
make a will leaving her all his real and personal property. He made a 
will which, however, did not express the consideration for the devise 
to her and hence did not meet the requirements of the statute of 
frauds. She performed her side of the agreement for about a half 
year and was then evicted from the premises by her father. He died 





*See also Note (1928) 5 Wis. L. Rev. 46. 

* Wis. Stat. (1937) §240.08. 

* Wis. Stat. (1937) §240.09. 

* 280 N.W. 352 (Wis. 1938). A rehearing was denied in 281 N.W. 691 (1938). 
The only new question raised was whether or not the fact that the will was 
under seal would take the instrument out of the statute of frauds, requiring 
consideration to be expressed in order to make it a memorandum in writing 
signed by the promisor. The movant cited cases and treatises holding that the 
general rule in contract cases is that the seal takes the place of the consideration. 
The court held that such a rule does not apply to wills, since a will is not a con- 
tract and neither a seal nor consideration is essential to validate a will. The court 
pointed out that such a rule would change the rule as to revocation of wills, 
making it ineffective. 
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soon after, having revoked the devise to the daughter who then made 
claim for specific performance of the oral agreement. The supreme 
court reversed the lower court’s decree granting this and permitted 
her to recover on the grounds of quantum meruit. 


An agreement to devise land is in the nature of a contract for 
the sale thereof and, as such, within the statute relating to contracts 
for the sale of land.* Thus, where the doctrine of part performance 
applies in relation to parol contracts for the sale of land, the same 
can be used in parol agreements to devise land. 

The justification for part performance as a reasonable substitute 
for the writing which the statute requires has been expressed in 
different ways by the various jurisdictions. It may be recognized as 
the prevailing law that the vendor is estopped from setting up the 
invalidity of the contract when the parties have proceeded under it to 
a point which makes repudiation cf the contract by the vendor im- 
possible without substantial and unjustifiable injury to the purchaser.® 

Whatever the particular terms the courts use in decreeing spe- 
cific performance, the basic notion underlying the doctrine is the 
performing of some “unequivocal act” which warrants such a remedy. 
The question then arises as to what constitutes such an act. Possession 
o? the land is of major importance. In England delivery of possession 
alone is sufficient, and some American decisions are in harmony.® 
Others follow the rule that possession alone is not enough and that 
something else must be coupled with it. 

Wisconsin has taken the view that possession plus part pay- 
ment of the purchase price and improvements on the land,’ or pos- 
session plus part or full payment,® or possession together with the 
erection of valuable improvements® are sufficient to warrant specific 
performance of a parol agreement to convey land. 





*25 R.C.L. 585. 

* Walsh, Equity (1930) §79. 

*25 R.C.L. 261; note (1935) 101 A.L.R. 1003. 

"District No. 3 v. Macloon, 4 Wis. 79 (1855); Ingles v. Patterson, 36 Wis. 
373 (1873) ; McWhinnie v. Martin, 77 Wis. 182, 46 N.W. 118 (1890); Krueger v. 
Groth, 190 Wis. 387, 209 N.W. 772 (1926); Estate of Powell, 206 Wis. 513, 240 
N.W. 122 (1932). 

* Blanchard v. McDougal, 6 Wis. 167, 70 Am. Dec. 458 (1858); Scheuer v. 
Cochem, 126 Wis. 209, 105 N.W. 573 (1905); Marshall & Ilsley Bank v. Scheuer- 
brock, 195 Wis. 203, 217 N.W. 416 (1928). 

* Fisher v. Moolick, 13 Wis. 321 (1861); Martineau v. May, 18 Wis. 54 
(1864) ; Seaman v. Ascherman, 57 Wis. 547, 15 N.W. 788 (1883); Wall v. Minne- 
apolis, St. P. & S. St. M. R. Co., 86 Wis. 48, 56 N.W. 367 (1893) ; McDougald v. 
New Richmond Roller Mills Co., 125 Wis. 121, 103 N.W. 244 (1905); Steuerwald 
v. Richter, 158 Wis. 597, 149 N.W. 692 (1914); Probst v. Marty, 162 Wis. 296, 
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The Wisconsin court has likewise established the rule, reiterated 
in the principal case, that performance of personal services under a 
contract to convey land in consideration of such services is not suffi- 
cient part performance to entitle the purchaser to specific perform- 
ance.’° Part payment of the purchase price or performance of serv- 
ices, together with possession, is sufficient, however.!! 

In the principal case claimant performed services, until the father 
breached, but did not go into possession and accordingly was not 
entitled to specific performance under the rules just stated. But the 
court did say :1* 


Fraud takes cases of promises to devise land outside the statute 
of frauds,—whatever the circumstances are that would perpe- 
trate a fraud. If under the circumstances of the instant case it 
would work a fraud upon the claimant to deny enforcement of 
the oral agreement, she would, under the reason of the rule above 
stated, be entitled to the judgment entered. 


The question then arises as to just what the court has con- 
sidered as sufficient fraud to allow specific performance of a parol 
agreement without possession of the land. Although the reference to 
fraud and inadequate remedy at law is frequent in cases discussing 
part performance, an analysis of the cases cited as proof will show 
that actual possession is the criterion in most instances.1* 

Perhaps the one class of cases which does not require possession 
and is based upon fraud or inadequate remedy at law could be 
called “oral repurchase agreements” ; or, although the court does not 
refer to it, they may be closely alligned with the general rule that 
equity will permit parol evidence to show that a conveyance absolute 
in form, unaccompanied by a written defeasance, was intended merely 





156 N.W. 195 (1916); Booker v. Slather, 167 Wis. 196, 167 N.W. 261 (1918); 
Doyle v. Fischer, 183 Wis. 599, 198 N.W. 763, 33 A.L.R. 733 (1924). 

* Ellis v. Cary, 74 Wis. 176, 42 N.W. 252, 4 L.R.A. 55, 17 Am. St. Rep. 125 
(1889) ; Rodman v. Rodman, 112 Wis. 378, 88 N.W. 218 (1901) ; Estate of Brill, 
183 Wis. 282, 197 N.W. 802 (1924). 

*% Jones v. Pease, 21 Wis. 644 (1867); Cameron v. Austin, 65 Wis. 652, 27 
N.W. 622 (1886); Frede v. Pflugradt, 85 Wis. 119, 55 N.W. 159 (1893); Ham- 
mon v. Borton, 93 Wis. 183, 67 N.W. 412 (1896); Bartz v. Paff, 95 Wis. 95, 
69 N.W. 297, 37 L.R.A. 848 (1897); Cuddy v. Foreman, 107 Wis. 519, 83 N.W. 
1103 (1900); Kipp v. Laun, 146 Wis. 591, 131 N.W. 418 (1911); Keilly v. Sever- 
son, 149 Wis. 251, 135 N.W. 875 (1912). 

280 N.W. at 355. 

“Ingles v. Patterson 36 Wis. 373 (1874) ; Littlefield v. Littlefield, 51 Wis. 23, 
7 N.W. 773 (1881); Wall v. M. St. P. & S. St. M. R. Co., 86 Wis. 48, 56 N.W. 
367 (1893); Seaman v. Aschermann 51 Wis. 678, 8 N.W. 818 (1881); Kipp v. 
Laun, 146 Wis. 591, 131 N.W. 418 (1911); Krueger v. Groth, 190 Wis. 387, 209 


N.W. 772 (1926). 
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as security and the conveyance should be regarded as leaving a right 
oi redemption in the grantor—carrying out the rule that equity will 
not see the mortgagor’s right of redemption made invalid.1* 

In Daniels v. Lewis'® it was held that forbearance by a land owner 
to commence any proceedings until after his right to have the tax 
deeds declared void was barred by the statute of limitations, together 
with payment of part of the money under oral contract, was suffi- 
cient part performance to take the contract out of the statute of 
frauds. Likewise in Paine v. Wilcox'® and Cutler v. Babcock," the 
court said that where the owner of land permitted another to bid it 
in at a sheriff’s sale, under an oral agreement to convey back, there 
was sufficient part performance. Finally, in the case of Papenthein 
u. Coeper,’*® the court enforced specific performance of an oral 
agreement of an option to repurchase a homestead. In all of these 
cases the court spoke of fraud and the lack of an adequate remedy 
at law. 

The other type of case which calls for specific performance of 
an oral agreement to devise land, without possession being taken, 
and which is based upon the fact of fraud or inadequate remedy at 
law, is that of joint wills. In Kessler v. Olen, cited above, the court 
distinguished that case from one of joint wills. It was pointed out 
that in these decisions Wisconsin has followed the general view 
by permitting performance without actual possession.1® This view- 
point is based on the fact that in the case of mutual and reciprocal 
wills, with both parties bequeathing their estates to the other and 
the survivor taking under such a will and accepting the benefit, to 
permit the one to do with the property received from the other other- 
wise than directed by the other’s will would perpetrate a fraud. 

Finally, reliance on the theory of fraud and inadequate remedy is 
used to evade the letter of the statute of frauds, regardless of pos- 
session, in Hendrikson v. Hendrikson.*® In this “unclassifiable case” 
the plaintiff built a house upon the premises in reliance on the de- 
fendant’s promise under oral contract to convey to the plaintiff one- 
eighth share of the realty. Prayer for specific performance was 





“3 Tiffany, Real Property (2d. Ed. 1920) §605 (b); see Kent v. Agard, 24 
Wis. 378 (1869). 

16 Wis. 140 (1862). 

16 Wis. 202 (1862). 

7 81 Wis. 195, 51 N.W. 420, 29 Am. St. Rep. 882 (1892). 

%184 Wis. 156, 198 N.W. 391 (1924). 

*® Doyle v. Fischer, 183 Wis. 599, 198 N.W. 763, 33 A.L.R. 733 (1924); 
Allen v. Ross, 199 Wis. 162, 225 N.W. 831, 64 A.L.R. 180 (1929). 

* 143 Wis. 314, 127 N.W. 962, 33 L.R.A. (N.S.) 534 (1910). 
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granted on the ground of inadequacy of the legal remedy, the court 
stating that at law the plaintiff could recover no more than one-eighth 
of the total value of the enhancement to the land. It has been pointed 
out”? that: 


This measure of recovery has not always been the law of Wis- 
consin. Clark v. Davidson, 53 Wis. 317, 10 N. W. 314; Miller v. 
Metz, 103 Wis. 220, 79 N. W. 213 (allowing recovery on a 
quantum meruit theory regardless of benefit in fact to the vendor). 


It can be said that this exceptional case, like the others, brings out 
the point that fraud, as here used, implies an inability to recover 
a fair amount at law. It is questionable whether the Wisconsin courts 
will follow this case of valuable improvements alone—at least, it 
stands out in opposition to decisions calling for possession along with 
improvements. 

Thus, there seems very little chance in Wisconsin of specifically 
enforcing oral contracts to convey land in return for personal ser- 
vices rendered without taking possession of the land. No such case 
has yet been actually decided in this jurisdiction on the basis of 
fraud or no remedy at law being available. In the usual case quantum 
meruit will afford a fair amount of damages at law. And yet, the 
court has the precedent to get around the statute of frauds regardless 
of possession if it so desires. How and when the court will use it in 
such personal service contracts is questionable; yet, on the basis of 
the analysis of like contracts, not involving personal services, the 
exceptions will be few. 

Frank T. Grassy 


Lasor Law—JupiciaAL Review oF DISCRETIONARY ORDERS OF 
THE NATIONAL LaBor RELATIONS Boarp—While many basic prob- 
lems concerning the National Labor Relations Act' have been finally 
determined,” the extent of the Board’s discretion in the issuance of 
orders under the enforcement provisions of the Act® is still uncer- 





™Note (1932) Wis. L. Rev. 88. 

*49 Stat. 449, 29 U.S.C.A. par. 151-166 (Supp. 1935). 

* National Labor Relations Board v. Jones and Laughlin Steel Corporation, 
301 U.S. .1, 57 Sup. Ct. 334, 81 L. ed. 463 (1937). 

*Section 10 (a) reads as follows: The Board is empowered, as hereinafter 
provided to prevent any person from engaging in any unfair labor practice 
(listed in Section 8) affecting commerce. This power shall be exclusive, and shall 
not be affected by any other means of adjustment or prevention that has been or 
may be established by agreement, code, law, or otherwise. 
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tain. Several significant court decisions on this point which discuss 
the propriety of particular orders in the light of the constitution* 
and the express language of the Act® are already available. The pur- 
pose of this comment is to review those decisions and to consider 
their implications. 


I. Background and Purpose of the Enforcement Provisions of 
the Act. The National Labor Relations Act was intended to be “an 
amplification and further clarification of the principles’’*® of the Rail- 
way Labor Act.? Congress had before it the famous case of Texas 
& New Orleans Railway v. Brotherhood of Railway & Steamship 
Clerks,’ which recognized the importance of collective bargaining in 
the avoidance and settlement of labor disputes; the necessity of 
self-organization of employees and their voluntary selection of 
agents for genuine bargaining; and the consequent need for pro- 
hibiting employer interference with the right of self-organization and 
selection of such agents. 

To secure to employees the benefits of collective bargaining 
through representatives of their own choosing, employers whose la- 
bor practices “affect [interstate] commerce” are prohibited from 
engaging in five specified types of conduct designated as “unfair 
labor practices”. The Board is authorized by section 10(c)?® to 





Section 10 (c) reads as follows: Testimony shall be taken by the Board... 
and if the Board shall be of the opinion that the person named in the complaint 
has engaged ...in any such unfair labor practices... then... the Board 
shall issue on such person an order . . . requiring such person to cease and de- 
sist from unfair labor practices, and to take such affirmative action, including 
reinstatement of employees with or without back pay, as will effectuate the 
policies of this Chapter. 49 Stat. 452, 29 U.S.C.A. par. 160 (a) and (c) (Supp. 
1935). 

“U.S. Const. Amend. Art. V., “No person shall be... deprived of life, 
liberty or property, without due process of law;” 

*See note 3, supra. 

*Report of House Committee on Labor, H.R. Rep. No. 1147, 74th Cong., 
Ist. Sess. (1935) 3. 

"44 Stat. 577, 45 U.S.C.A. par. 181-188 (1926). 

* 281 U.S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1930). 

* Section 8: It shall be an unfair labor practice for an employer: (1) To inter- 
fere with, restrain, or coerce employees in the exercise of the rights guaranteed in 
Section 157 of this title. (2) To dominate or interfere with the formation or 
administration of any labor organization or contribute financial or other support 
to it... (3) By discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage membership 
in any labor organization . . . (4) To discharge or otherwise discriminate against 
an employee because he has filed charges or given testimony under this chapter. 
(5) To refuse to bargain collectively with the representatives of his employers, 
subject to provisions of Section 159 (a) of this title. 49 Stat. 452, 29 U.S.C.A. 
par. 158 (1) to (5) (Supp. 1935). 

* See note 3, supra 
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order any such employer to cease and desist from such unfair labor 
practices, and to take “such affirmative action, including reinstatement 
of employees with or without back pay, as will effectuate the policies 
of this chapter.” 

The procedural provisions of the National Labor Relations Act" 
follow quite closely those of the earlier Federal Trade Commission 
Act’* which deals with unfair trade practices. However, there is a 
marked increase in the strength of the enforcement sections!® incor- 
porated in the language empowering the Board “to take such affirma- 
tive action, including reinstatement of employees with or without 
back pay, as will effectuate the policies of this chapter.” This pro- 
vision is designed to allow the Board to make appropriate orders to 
fit the needs of each case’ which the Federal Trade Commission 
was unable to do under the more rigid provisions of its Act. The 
discussion below is limited to those affirmative orders expressly 
found by the Board to be such as would “effectuate the policies of 
this chapter.” 


IT. Judicial Limitations on the Board’s Power to Issue Orders 
Found to “Effectuate the Policies of this Chapter’. Despite the 
broad powers apparently vested in the Board to “effectuate the poli- 
cies of this chapter,”!5 and the narrow scope of judicial review as 
defined in the statute,’* the courts have already indicated some limit 
to the Board’s discretion. It has been held that the Board’s pro- 
ceedings are not subject to judicial review until a “final order” has 





“Section 10 (c). See note 3, supra. 

38 Stat. 717, 15 U.S.C.A. Sec. 21 (1914). 

% The enforcement section of the National Labor Relations Act is quoted in 
note 3, supra. 

Section 21: . . . If the Board is of the opinion that the law is being violated 
it shall issue an order to cease and desist from such violations, and divest itself 
of the stock held or rid itself of the directors chosen contrary to the provisions in 
section 18 and 19 of this chapter. 38 Stat. 717, 15 U.S.C.A. Sec. 21 (1914) and 
cases thereunder. 

“In recommending the passage of Section 10 (c) to Congress, the House 
Committee on Labor declared that “the orders will of course be adapted to the 
need of the individual case...” H. R. Rep. No. 1147, 74th Cong. 1st Sess. 
(1935) 18, 24. 

* See note 3, supra. 

*Section 10 (e), relating to a petition to enforce brought by the Board, 
provides as follows: ... the court . .. shall have power to grant such tempo- 
rary relief or restraining order as it deems just and proper, and shall make and 
enter upon. the records a judgment enforcing, modifying or setting aside in whole 
or in part the order of the Board ... The findings of the Board as to the 
facts if supported by evidence in the records shall be conclusive. Section 10 (f), 
relating to a petition to renew brought by “Any Person aggrieved by final order 
of the Board,” is substantially the same. 49 Stat. 452, 29 U.S.C.A. par. 160 (e) (f) 
(Supp. 1935). 
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been entered requiring the employer to do or refrain from doing 
some act.17 The question of what action would “effectuate the poli- 
cies of this chapter” is a question of fact to be determined like any 
other such question.4* In National Labor Relations Board v. Car- 
lisle Lumber Co.,'® the court stressed the point that the Board’s pow- 
ers are to be exercised primarily to protect the public interest al- 
though particular individuals may incidentally benefit. In Reming- 
ton Rand v. National Labor Relations Board, the court held that the 
Board’s powers are “remedial” only and cannot be used as a means 
of “punishment.””° And in United Shoe Workers v. Wisconsin La- 
bor Board,” the Wisconsin court, after stating that the discretion of 
the State Board acting under a similar statutory provision?? was not 
subject to judicial review, proceeded to state that the order must be 
based “upon a set of facts which are supported by the evidence,” 
i.e. that the order must be one “which the Act authorizes it [the 
Board] to make on the facts found.””* 

The general language in the cases referred to above is vague as a 
test of judicial reviewability. 

We proceed to the examination of particular instances in which 
the court has reviewed orders issued in the discretion of the Board and 
expressly declared by it to “effectuate the policies of this chapter.” 

A. Orders Invalidating Existing Contracts. The American Fed- 
eration of Labor has challenged the propriety of various orders of 
the Board invalidating contracts made with bona fide unions. In 





United Employers Association v. National Labor Relations Board, 96 F. 
(2d) 875 at 877 (C.C.A. 3rd, 1938) (order certifying a union as the exclusive 
bargaining agent under Section 9 of the Act held not reviewable unless coupled 
with an order requiring the employer to deal with that union as the exclusive 
bargaining representative of his employees.) 

* National Labor Relations Board v. Pennsylvania Greyhound Lines, 303 
US. 261, 58 Sup. Ct. 571, 82 L. ed. 524 (1938). For the kind and amount of 
evidence necessary to support the Board’s findings of fact see: Washington, Vir- 
ginia & Maryland Coach Co. v. National Labor Relations Board, 301 U.S. 144, 
57 Sup. Ct. 638, 81 L. ed. 965 (1937) ; Applachian Electric Power Co. v. National 
Labor Relations Board, 93 F. (2nd) 985 (C.C.A. 4th, 1938); Wisconsin Labor 
Relations Board v. Fred Ruiping Leather Co., Wis., 279 N.W. 673 (Wis. 1938). 

#94 F. (2d) 138 (C.C.A. 9th, 1937). 

"094 F. (2d) 862 (C.C.A. 2nd 1938). The Remington Rand case involved an 
order to pay transportation expenses for the families of employees wrongfully 
discharged and ordered reemployment at a new plant in another town. See 
infra, p. 144. 

1227 Wis. 569, 297 N.W. 37 (1938). 

™ Wis. Laws, 1937, c. 111 sec. 10 (5) and 10 (6). 

% 227 Wis. 569, 297 N.W. 37 (1938). 

™ William Green, President of the American Federation of Labor, referring 
to the Consolidated Edison case, said, following the quarterly meeting of the 
Federation’s Council held in Washington, D.C. in 1938, “The National Labor 
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Consolidated Edison Company v. National Labor Relations Board,™ 
the company officials urged its employees to join the Brotherhood of 
Electrical Workers rather than the United Electrical Workers union, 
and thereafter executed a contract with the Brotherhood, as the rep- 
resentative of its members only. The board ordered the employer to 
cease and desist from giving effect to these contracts, saying: 


In order to establish conditions for the exercise of unfettered 
choice of representatives by the petitioner’s employees, the peti- 
tioners should be ordered to cease and desist from giving effect 
to these contracts.”¢ 


On review the circuit court questioned whether the employee’s 
right to self-organization would be injured by allowing the contracts 
with the brotherhood union to be carried out, as (1) under them the 
union acted for its members only, (2) the union was not found to be 
dominated by the employer, and (3) other provisions in the Board’s 
order protected the employees against further employer interference. 
Nevertheless, the court upheld the order, saying: 


However, since the Board has found no reason for ‘disestab- 
lishing’ the Brotherhood as was done in the Greyhound Lines 
cases, it would seem to be entirely lawful for the petitioners and 
brotherhood to make new contracts on behalf of its own mem- 
bers, once the employees have been notified that the old contracts 
are not binding and that they are free to join or refrain from 
joining any labor organization; and the new contracts may be on 
the same terms as the old. We see nothing in the order to pre- 
vent that.?? 


The Board’s order proceeds on the theory that employer influ- 
ence in the choice of employee representatives constitutes interfer- 
ence with the basic rights of self-organization and collective bargain- 





Relations Act is being badly administered by the National Labor Relations 
Board, particularly in setting aside contracts honestly and sincerely entered into.” 
Labor Relations Reporter, May 2, 1938, p. 11, col. 2. 

*95 F. (2d) 390 (C.C.A. 2d, 1938), modified, U.S. Sup. Ct., Nov. 21, 1938. 

*In the Matter of Carlisle Lumber Co. and Sawmill Workers Union and 
Associated Employees of Onalaska, Inc., Intervener, 2 NLRB 248 (1936), the 
company refused to hire workers unless they signed agreements renouncing all 
affiliations with labor organizations. The Board, terming this a yellow dog policy, 
ordered the Carlisle Co. to cease and desist from making such contracts and to 
personally inform such employees who have entered such contract that such con- 
tract was a violation of the National Labor Relations Act, and therefore was 
obliged to discontinue such contract as a term or condition of employment. See 
also Matter of Lion Shoe Co. and United Shoe and Leather Workers Union, 
2 NLRB 819 (1937). 
"95 F. (2d.) 390, (C.C.A. 2d, 1938). 
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ing.*8 By issuing such an order the Board is simply carrying out 
the mandate and complying with the spirit of the Act in seeing that 
the employee is freed from such interference. The court is on dan- 
gerous ground in offering gratutious legal advice to the effect that 
the Brotherhood could immediately renew the contract on the “same 
terms.” It is suggested that the advice of the court might later em- 
barrass the Board, if not the court itself, if called upon to examine 
a contract made while the same employer influence which invalidated 
the old contract continues to operate on the minds of the employees.” 
It seems clear than an administrative agency has the power to set 
aside contracts which violate the policy of some constitutional stat- 
ute, even though such power is not expressly granted in the Act.*° 
Furthermore it appears from the express language of the Act in 
question that Congress had in mind specifically the setting aside of 
contracts by the Board, as a possible exercise of its power “to effect- 
uate the policies of this chapter.” Section 8 of the Act provides: 
“Tt shall be unfair labor practice for an employer: 


(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discour- 





* Section 7 of the Act provides: Employees shall have the right to self-organ- 
ization, to form, join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activities, for 
the purpose of collective bargaining or other mutual aid or protection. 49 Stat. 
452, 29 U.S.C.A. par. 157 (Supp. 1935). 

* See discussion of orders for disestablishing company unions, infra, p. 140. 

In United States v. Reading, 226 US. 324, 33 Sup. Ct. 90, 57 L. ed. 234, 
(1912) the court held that where contracts were in illegal restraint of trade in 
violation of the Sherman Anti-Trust Act, the Federal Trade Commission had the 
power to set them aside. In Louisville and Nashville Railway v. Mottley, 219 
US. 467, 31 Sup. Ct. 265, 55 L. ed. 297, 74 L.R.A. (N.S.) 671 (1911), the court 
said, “Through its constitutional power in regulating commerce, Congress might 
impair existing contracts by erecting tariffs, declaring war, direct an embargo, and 
it is inconceivable that the exercise of such power may be hampered or restricted 
to any extent by contracts previously made between individuals or corporations.” 
And in Norman v. Baltimore and Ohio Railroad, 294 U.S. 240, 55 Sup. Ct. 407, 79 
L. ed. 885 (1935) the court said: “When contracts deal with a subject matter 
which lies within the control of Congress, they have a ‘congenital infirmity’.” In 
Hudson County Water Company v. McCarter, 209 U.S. 349, 28 Sup. Ct. 529, 52 L. 
ed. 828, 14 Ann. Cas. 560 (1908) the court said, “Parties cannot remove their 
transactions from the reach of dominant constitutional power by making contracts 
about them.” The court in Norman v. Baltimore & Ohio Railroad said that this 
principle has familiar illustration in the exercise of the power to regulate com- 
merce, “if shippers and carriers stipulate for specified rates, although the rates may 
be lawful when the contracts are made, if Congress, through the Interstate Com- 
merce Commission, exercises its authority and prescribes different rates, the 
latter control and override inconsistent stipulations in contracts previously made.” 
See also Addyston Pipe & S. Co. v. United States, 175 U.S. 211, 20 Sup. Ct. 96, 
44 L. ed. 136 (1899) ; New York v. United States, 257 U.S. 591, 42 Sup. Ct. 239, 
66 L. ed. 385 (1922). 
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age membership in any labor organization: Provided, That noth- 
ing in this chapter . . . shall preclude any employer from making 
an agreement with a labor organization (not established, main- 
tained or assisted by any action defined in this chapter as unfair 
labor practice) to require as a condition of employment member- 
ship therein, if such labor organization is the representative of 
the employees as provided in section 159(a) of this title, in the 
appropriate collective bargaining unit covered by such agreement 
when made.*? 


By clear implication the making of any closed shop contract not in 
conformity with the proviso is an unfair labor practice, which, prac- 
tically, can only be eradicated by setting aside the contract itself. If the 
power to set aside a closed shop contract is conceded, there would 
appear to be no sound objection to setting aside any other type of 
contract which violates the policies of the Act. If this is so then the 
only valid objection to the Board’s setting aside contracts concerns 
its alleged failure to distinguish contracts with boda fide unions 
from contracts with “company unions”. It may well be argued 
that Congress did not envisage the setting aside of contracts in the 
former case but only in the latter. In truth, Congress did not con- 
template the split in the ranks of organized labor.*? But once having 
recognized the AFL-CIO schism as a reality, and having declined 
to consider their disputes as purely “jurisdictional”,®* the Board 
seems to have been forced by the logic of the situation to set aside 
certain contracts made between the employer and one bona fide union, 
when attacked by the other. There would appear to be some merit 
in the position of the AFL that overtechnical construction of the 
Act has driven the Board to an arbitrary solution of a practical 
problem. In this situation appears the makings of a legislative 
amendment. 

On review of the Consolidated Edison case, the Supreme Court, 
in reversing the Board as to the portion of the order regarding the 
contracts, declared that the Board exceeded its authority, in that the 
contracts were not of such a kind as would “thwart the purposes of 
the Act”. The Court thought there was not sufficient evidence that 
the contracts were formed under employer coercion. Nevertheless this 
decision does not preclude the Board, in the future, from setting 





™ 49 Stat. 449, 29 U.S.C.A. par. 158 (3) (Supp. 1935). 
™ The Act was adopted July 5, 1935. The American Federation of Labor and 
Committee for Industrial Organization split did not occur until the spring of 
1936. 
**See In Matter of Interlake Iron Corp., 2 NLRB 1036 (1937). 
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aside contracts where they clearly have been entered into as a result 
of unfair practices. 

In National Labor Relations Board v. Hopwood Retinning Co.,34 
the Company, following a form devised by one Balleisen, had made 
separate contracts with each employee, providing that the latter 
“shall not have the right to demand a closed shop or recognition by 
the employer of any union, and the employer has the right of dis- 
charging employees for any reason.” At the time of these contracts 
the company was under a duty to bargain collectively with a desig- 
nated union as the exclusive representative of its employees. The 
Board issued an order to the employer to “inform in writing each 
employee who has entered into such individual contract . . . that such 
contract was entered into pursuant to unfair labor practices and will 
be discontinued and not enforced.” The court agreed that these 
contracts denied the employees’ right to collective bargaining, and 
upheld the Board’s order in that respect. However, the court re- 
fused to enforce that part of the Board’s order to the employer “to 
cease and desist from using the services of L. L. Balleisen or any 
other person for the purpose of evading the obligations under the 
Act.” The court said: 


There is no provision of the Labor Relations Act which would 
justify a disqualification of Balleisen or any other person from 
preparing an agreement for the employer to present to the em- 
ployees in an attempt to bargain collectively under the Act, his 
economic views or suggestions as to the terms of the proposed 
contract are of no concern to the petitioner. They may be ac- 
cepted by the employees after collective bargaining. The Board 
is without power to disqualify those who attempt such service. 
The Board is without power to say what person may conduct 
the negotiations . . .*5 


It would appear that after the Board had ordered the company 
to nullify the contracts in question, and had further ordered the com- 
pany to bargain collectively on request of the designated union as 
the exclusive representative of the employees, the order not to use 
the services of Balleisen was superfluous, at least for the time being. 
However, insofar as Balleisen was acting in the interests of the 
company,®* it would seem proper for the Board under certain cir- 





“og F. (2d.) 97, (C.C.A. 2d, 1938). 

98 F. (2d) 97. 

See definition of employer as defined in the Act, 49 Stat. 448 Sec. 2 (2), 
29 U.S.C.A. 152 (2) (Supp. 1935). 
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cumstances to order the company to discontinue the use of his serv- 
ices. Suppose, for example, that an employer appoints A as his 
collective bargaining agent, and that in negotiations with the ac- 
credited union A’s conduct is clearly calculated to prevent rather than 
to reach a collective agreement. An order to discontinue the use of 
A’s services as bargaining agent would seem proper under the cir- 
cumstances, as would any order designed to eliminate a particular 
method of bargaining calculated to prevent effective bargaining and 
thereby to frustrate the policies of the Act. 


B. Order Requiring the Employer to Bargain with the Union. 
In numerous cases the courts have upheld orders (1) to cease and 
desist from refusing to bargain with the representative of the em- 
ployees’ choosing, and (2) to bargain collectively with such repre- 
sentative.8*7 The affirmative portion of such order is obviously with- 
in the Board’s discretion, if not sanctioned by the very words in 
section 8 (5) of the Act.* 


C. Orders to Withdraw Recognition and Disestablish Company 
Unions.*® In National Labor Relations Board v. Remington Rand, 
the court upheld the Board’s order requiring the employer to with- 
draw all recognition from certain company unions as the collective 
bargaining representatives of the employees, but refused to sanction 
the further order to “disestablish those associations as such repre- 
sentatives.” The court reasoned that the quoted portion did not add 
anything to the order to withdraw recognition and imposed an un- 
justifiable stigma on the associations.*! 

However, the Supreme Court of the United States, in National 
Labor Relations Board v. Pennsylvania Greyhound Lines,* recalling 





* National Labor Relations Board v. Remington Rand, 94 F. (2d) 867 
(C.C.A. 2d, 1938); Black Diamond Steamship Corp. v. National Labor Rela- 
tions Board, 94 F. (2d) 875 (C.C.A. 2d, 1938); National Labor Relations Board 
v. Biles-Coleman Lumber Co., 96 F. (2d) 197 (C.C.A. 9th, 1938). 

* Section 8 (5) provides: It shall be unfair labor practice for an employer: 
to refuse to bargain collectively with the representatives of his employees, sub- 
ject to provisions of section 9 (a) of this title. Sec. 8 (5) 49 Stat. 452, 29 U.S.C.A. 
par. 158 (5) (Supp. 1935). 

*For other comments on orders for the disestablishing of company unions, 
see Notes (1938) 36 Mich. L. Rev., 1131, (1938) 51 Har. L. Rev. 358; (1938) 
4 Univ. of Pitt L. Rev. 68. 

“94 F. (2d) 862 (C.C.A. 2d, 1938). 

“But see National Labor Relations Board v. J. Freezer & Son, 95 F. (2d) 
840 (C.C.A. 4th, 1938) ; National Labor Relations Board v. Wallace Manufactur- 
ing Co., 95 F. (2d) 818 (C.C.A 4th, 1938). These cases held three months later 
that “the order directing respondent to withdraw recognition from the employee 
association and disestablish it as a bargaining agency is proper.” 
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that under the Railway Labor Act of 1926* it had given effect to a 
similar court order in Texas and New Orleans Railway v. Brother- 
hood of Railway and Steamship Clerks** and Virginia Railway Co. v. 
System Federation, No. 40, * upheld an order for withdrawal of 
recognition and disestablishment. The court held that the Board’s 
order, based on substantial evidence of company domination, “to 
withdraw recognition from the association, accompanied with an 
order to post notices to that effect, was an appropriate way to give 
effect to the policies of the Act.”* 

In National Labor Relations Board v. Pacific Greyhound Lines,‘ 
the Supreme Court upheld a similar order, pointing out that a mere 
order to “cease and desist” would not be adequate. The court said: 


In ordering withdrawal of recognition of the Drivers’ Asso- 
ciation by respondent, the Board pointed out that a mere order 
to cease and desist the unfair labor practices, “would not set free 
the employee’s impulse to seek the organization which would most 
effectively represent him”; that continued recognition of the 
Drivers’ Association would provide respondent, “with a devise 
by which its power may now be made effective unobtrusively, 
almost without further action upon its part.” Even though he 
would not have freely chosen the Association “as an initial 
proposition, the employee, once having chosen, may by force of a 
timorous habit, be held firm in his choice. The employee must 
be released from these compulsions.” 


Quaere, whether an order prohibiting an employer from dealing 
with such a union for any purpose whatever would be valid? Sup- 
pose that after the order the employees desired to use the Association 
as a medium for presenting “grievances” as provided in Section 9 
(a).48 Such an order would probably be attacked as arbitrary on 
the ground that grievances as such have nothing directly to do with 
collective bargaining. Nevertheless it might be shown that the very 





“ 303 U.S. 261, 58 Sup. Ct. 571, 82 L. ed. 524 (1938), reversing 91 F. (2d) 
178 (C.C.A. 3rd, 1937). 

“44 Stat. 547, 45 U.S.C.A. par. 181-188 (Supp. 1935). See also Note, A Com- 
parison—Railway Labor Act and National Labor Relations Act, (1938) 44 W. 
Va. L. Quarterly 1. 

“281 U.S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1930). 

“300 U.S. 515, 57 Sup. Ct. 592, 81 L. ed. 789 (1937). 

“Section 10 (c), 49 Stat. 452, 29 U.S.C.A. par. 160 (c) (Supp. 1935). See 
also National Labor Relations Board v. American Potash & Chemical Corp., 98 
F. (2d) 488 (C.C.A. 9th, 1938), and National Labor Relations Board v. Oregon 
Worsted Co., 94 F. (2d) 671 (C.C.A. 9th, 1938). 

303 U.S. 272, 58 Sup. Ct. 577, 82 L. ed. 530 (1938), reversing 91 F. (2d) 
458 (C.C.A. 9th, 1937). 

“Section 9 (a), 49 Stat. 452, 29 U.S.C.A. par. 159 (a) (Supp. 1935). 
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existence of the organization for any purpose whatsoever consti- 
tuted an obstruction to concerted action for collective bargaining. 
If so, the employer might properly be ordered to refrain from deal- 
ing with it for any purpose whatever. 


D. Orders Requiring Employer to Post Notice of the Board’s 
Findings. As an incident of the Board’s power to issue remedial 
orders, it was the intention of Congress* that the Board be empow- 
ered to order a wrongdoing employer to post notices in his plant in- 
forming the employees of their rights and of his duties in regard to 
collective bargaining. The contents of such notices have been debated 
in the courts in several cases. 

One problem which the courts have discussed is the validity of 
such orders. In Mooresville Cotton Mills v. National Labor Rela- 
tions Board™ the court ordered the deletion of that portion of the 
Board’s order requiring posting of the notice of the Board’s decision. 
This decision was modified upon a rehearing of the same case,*4 
wherein the court said: 


It is better to require posting of notices in all cases so that 
employees may have full and accurate information of the decision 
of the Board. 


In A. S. Abell v. National Labor Relations Board®? the court 
held, that to require notice to be given of the decision and order of 
the Board, is within the scope of the Board’s power to direct such 
affirmative action as would effectuate the policies of the Act.5% 

The form and contents of these orders, in addition to their valid- 
ity, has been a controversial question. In National Labor Relations 
Board v. Remington Rand,®* the court approved a provision in the 





““The orders will of course be adapted to the needs of the individual case; 
that may include such matters as... the posting of appropriate bulletins.” 
H. R. Rep. No. 1147, 1st Sess. p. 24 (1935). 

94 F. (2d) 61 (C.C.A. 4th, 1938). 

"97 F. (2d) 959 (C.C.A. 4th, 1938). 

™097 F. (2d) 951 (C.C.A. 4th, 1938). 

™See also National Labor Relations Board v. Jones & Laughlin Steel Corp., 
301 U.S. 1, 57 Sup. Ct. 334, 81 L. ed. 463 (1937); National Labor Relations 
Board v. Pennsylvania Greyhound Lines, 303 U.S. 272, 58 Sup. Ct. 577, 82 L. ed. 
530 (1938) reversing 91 F. (2d) 458; Jeffrey DeWitt Insulator Co. v. National 
Labor Relations Board, 91 F. (2d) 134 (C.C.A. 4th, 1937); National Labor 
Relations Board v. Wallace Manufacturing Co., 95 F. (2d) 818 (C.C.A. 4th, 
1938); National Labor Relations Board v. J. Freezer & Son, 95 F. (2d) 840 
(C.C.A. 4th, 1938); National Labor Relations Board v. Carlisle Lumber Co., 
04 F. (2d) 138 (C.C.A. 9th, 1937); National Labor Relations Board v. Oregon 
Worsted Co., 94 F. (2d) 671 (C.C.A. 9th, 1938). 

“94 F, (2d) 862 (C.C.A. 4th, 1938). 
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Board’s order requiring the posting of notice that the employer would 
withdraw recognition from certain company dominated unions as the 
employees’ bargaining agents, but ordered the deletion of the further 
words that the company would “disestablish those associations as such 
representatives.” The court reasoned that these words “would ap- 
pear to carry a charge of disapproval which the act does not warrant 
since it is to be posted in all plants and upon the mind of the layman’ 
the addendum is quite likely to impress an unfair stigma on these 
unions.” 

In the Mooreville Cotton Mills case,® the court said, “The order 
to post a notice to the effect that the company will cease and desist 
from ‘unlawful practices’ is improper as these words amount to an 
admission of guilt that one is not required to make.” A few months 
later in the A. S. Abell case®™® an order by the Board to post “im- 
mediately in conspicuous places in its press room notices to the em- 
ployees that the respondent will cease and desist in the manner afore- 
said,” was again criticized, the court saying: 


That the statement “will cease and desist” by the employer 
from prohibited actions necessarily implies that it has been guilty 
in the past of unfair practices . . . and neither court nor adminis- 
trative tribunal should compel a person against his will to admit 
an infraction of the law ... The purposes of the Act will be 
fully met in this respect if the employer is required to post in a 
conspicuous place a notice to its employees which contains a copy 
of the order of the Board, with its enumeration of the actions 
from which the employer has been ordered to cease and desist, 
and of the affirmative actions which it is required to take, includ- 
ing, in the latter, a posting of copy of the order of the Board, 
together with a statement that the order has been approved by 
this court and is binding upon the employer. 


This distinction between posting the Board’s or court’s decision 
and posting a notice of intent to comply therewith seems unjusti- 
fiable. The effect on the mind of an employee is certainly much 
weaker in the former case than in the latter, and in a given case it 
might require assurance by the employer himself to dissipate fear 
engendered by prior conduct. If a reasonable person might think 
so, the Board might reasonably so conclude. If so, the court should 
not substitute its judgment for that of the Board. 





94 F. (2d) 61 (C.C.A. 4th, 1938). 
"97 F. (2d) 951 (C.C.A. 4th, 1938). 
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E. “Runaway Shop”’—Orders to Offer Employment at a New 
Location and to Pay Incidental Expenses of Transportation. The 
Board has dealt with several cases wherein the employer had removed 
his shop to avoid his obligations under the Act.®’ In certain cases 
the Board has held that discrimination against old employees at the 
new location has been sufficient evidenc:: of illegal motivation.** In 
National Labor Relations Board v. Remington Rand™ the court up- 
held an order requiring the employer to offer jobs to old employees 
at a newly established plant, but set aside the part of the order re- 
quiring the employer to pay the railroad fare® for families of the 
employees who might wish to move to the new location. The court 
held that such an order was “in the nature of punishment, whereas 
the powers granted the Board under Section 10 (c) are remedial 
only, and are designed merely to restore the status quo ante as nearly 
as possible”. 

Suppose that the employer had entered into a collective contract, 
including a provision not to discharge any employee for his union 
affiliations, and the employer thereafter moved his plant to another 
city to avoid his duties under such contract. The damages for such 
a breach of contract might include the costs of transportation to a 





See In re Globe Gabbe Corp., 2 NLRB 469 (1935); In re Shuster Gaio 
Corp., 2 NLRB 65 (1934). Cf. cases prior to the Act involving similar situations 
wherein the union seeks damages or an injunction for breach of a collective 
agreement: Goldman v. Cohen, 222 App. Div. 631, 227 N.Y. Supp. 311 (1st Dept., 
1938). The employer removed his plant to avoid a collective agreement and re- 
fused to rehire union members in the new location, which was a violation of 
the agreement prohibiting lock-outs. The court held that the employees could 
have an injunction to restrain the breach of the contract in ordering the lock-out, 
the dismissal for union activities or the refusal to hire union men, but could not 
enjoin the employer from removing his factory “as the contract in no way pur- 
ports to restrict the defendants as to the location of their plant.” In Schwartz 
v. Wayne, Circuit Judge, 217 Mich. 384, 186 N.W. 522 (1922), the employer had 
a contract with a cigar makers union to employ its members for a year. After 
breaking the contract by refusing to employ union members under the terms of 
the contract, the union got a temporary injunction ordering the employer to dis- 
charge his present force and reemploy members of the cigar makers union. The 
court dismissed the injunction, holding that the contract between the employee 
and employer is of such a personal nature that equity will not enjoin a breach 
thereof, and the remedy at law is adequate. 

See also In re Maujer Parlor Frame Co., 1 NLRB 20 (1934); Clair Knitting 
Mills Incorp., 2 NLRB 469 (1935); and see Note (1938) 51 Har. L. Rev. at 
p. 526. 

*In re Resnick Brothers, 2 NLRB 214 (1935) and In re Knapp Monarch 
Co., 2 NLRB 311 (1935). See Note (1938) 36 Col. L. Rev. at p. 792. 

94 F. (2d) 862 (C.C.A. 2d, 1938). 

See In re S & K Knee Pants Co. Incorp. and Amalgamated Clothing Work- 
ers of America, 2 NLRB 940 (1937). Here the Board ordered the employer to 
reimburse the employees for transportation expenses to the new location. 
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place where similar jobs were available.“ And if specific perform- 
ance were granted, such costs ight be part of the relief awarded.® 
Certainly the discretionary power of the Board should be construed 
to be as broad as the remedial power of a court of law or equity. 
The word “punitive” in the Remington Rand decision begs the ques- 
tion. It would be an empty gesture on the part of the employer to 
offer jobs in New York to employees still in Ohio, the employer’s 
former location, without also offering the cost of transportation, since 
the average employee, working on a weekly rate, could scarcely afford 
to take advantage of the offer. 

This seems to be very clearly an erroneous decision. The United 
States Supreme Court has held that orders requiring reinstatement 
of employees and back pay are “sanctions imposed in the enforce- 
ment of a judicial decree.”® It is difficult to understand how the 
court can say that ordering reinstatement and back pay is remedial, 
but that ordering payment for transportation is punitive. The order 
to pay railroad fare is not a penalty, but an order to compensate the 
employee for money which the employer has forced or will force 
him to pay to remedy the employer’s own wrong. The court in the 
Remington Rand case* itself stated that it is a duty under Section 10 
(c) to “restore the status quo as nearly as possible.” Taking the 
court at its word, the order for payment of railroad fare was proper. 

Whether the Board or court has the power to force the employer 
to return to his former location is a subject of considerable discus- 
cussion.*® Normally an employer has the right of placing or remov- 
ing his plant wherever he desires. If the removal of such plant con- 
stitutes a breach of contract with the employees, then it would seem 
that the court would have the power to restrain the employer from 
removing the plant.® 





“See McCormick on Damages (1935), sec. 142. See also note (1938) 51 Har. 
L. Rev. at p. 525. 

See Durfee’s Cases on Equity (1928), p. 91 note 14 (Collins v. Leary, 
77 N. J. Eq. 529, 77 Atl. 518). See also Note (1924) 31 A.L.R. 1174. 

® National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 
1, 57 Sup. Ct. 334, 81 L. ed. 463 (1937). 

“94 F. (2d) 862 (C.C.A. 2d, 1938); see also Black Diamond S.S. Corp. v. 
NLRB, 94 F. (2d) 875 (C.C.A. 2d, 1938). 

® See Schwartz v. Wayne Circuit Judge, 217 Mich 384, 186 N.W. 522 (1922). 

“Such order would be subject to the feasibility of the court exercising its 
power to enforce such an order. See Schwartz v. Wayne Circuit Judge, note 65, 
supra; but cf. Schlesinger et al. v. Quinto et al., 117 Misc. 735, 192 N.Y. Supp. 
564 (Sup. Ct. 1922) affirmed in 201 App. Div. 487, 194 N.Y. Supp. 401 (1922). 
In this case an injunction was given prohibiting a violation of a contract. The 
employer conspired to establish piece work and increase hours. Injunction upheld. 
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Where the terms of a contract expressly provide that the em- 
ployer shall not remove his plant, the court has specifically ordered 
the company to move the factory back to its old location.** The dis- 
cretionary power of the Board should be regarded as at least as 
broad as that of a court of equity, if its exercise is reasonably cal- 
culated to carry out the policies of the Act. Granting that the remedy 
may impose a hardship, this is not a test of power but an argument 
addressed to the discretion of the Board. In brief, whether the re- 
moval of the plant constitutes a breach of contract or not, if such 
removal is calculated to interfere with, restrain, or coerce employees 
in the exercise of their rights under the Act, the Board should have 
the power to order the employer to reestablish his plant at the old 
location, or at least to enjoin its establishment at the new. Where 
the removal is motivated by a combination of causes, the question 
admittedly becomes more difficult. However, the determination of 
the predominant motive would appear to be within the province of 
the Board in the exercise of its fact finding functions. 


F. Miscellaneous Orders. There have been a few miscellaneous 
orders issued by the Board which are designed to meet the circum- 
stances of particular cases. In Matter of Alaska Juneau® the Board 
ordered the company “to prohibit the use of its bulletin boards for 
the posting of notices by the Juneau Mine Workers Association or 
any other labor organization of its employees unless free and uncon- 
ditional privileges as to the use thereof shall be equally extended to 
the International Union of Mine, Mill and Smelter Workers, Local 
203, and to other labor organizations of its employees.’’®® 

In the Matter of Waterman Steamship Corp. and National Mari- 
time Union of America, Engine Division, Mobile Branch,” respond- 
ent had a contract with the International Seamen’s Union and had 





* Dubinsky et al v. Bluedale Dress Co. Inc. et al, 162 Misc. 177, 292 N.Y. 
Supp. 898 (Sup. Ct. 1936). The plaintiff union had an agreement with the de- 
fendant company which specified that the defendant would not remove his factory 
outside of the 5 cent fare zone of New York City. The plant was moved outside 
this zone to avoid this contract and the court ordered the return of the plant and 
machinery. This case annotated in Note (1938) 50 Har. L. Rev. 700. See Note 
(1936) 36 Col. L. Rev. 776 and cases collected therein. See also Farulla v. R. A. 
Freundlich, Inc., 153 Misc. 738, 277 N. Y. Supp. 47 (Sup. Ct. 1934), and Farulla 
v. R. A. Freundlich, Inc., 155 Misc. 262. 279 N. Y. Supp. 228 (Sup. Ct, 1935), 

®2 NLRB 125 (1936). 

® A similar order with respect to the use of community hall or other property 
of the respondent for the meeting of labor organizations was made In Matter of 
Wallace Manufacturing Co. and Local No. 2237 United Textile Workers of 
America, 2 NLRB 1081 (1937). 

"7 NLRB No. 33 (1938). 
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issued passes to its members allowing them to go aboard Respond- 
ent’s ships. The Labor Board called an election to determine which 
union was to be the employee’s representative. The company re- 
fused to issue passes to the National Maritime Union on the grounds 
it had a contract with the International Seamen’s Union, and to give 
passes to the other Union would cause trouble because of the exist- 
ing contract. This was found to be a discrimination and the Board 
ordered respondent to give passes in equal numbers to both Unions. 

In Matter of Heller Bros. Co. and International Brotherhood of 
Blacksmiths, Drop Forgers and Helpers Union™ the Board ordered 
the respondent to reimburse the employees for dues deducted from 
their wages and paid to a company dominated union.” A similar 
order to refund “check offs” was entered in Matter of Lone Star 
Bag and Bagging Co. and Textile Workers Organizing Committee." 
Both cases involved “disestablished” unions. 


SHERMAN O. Morris 


LEASES—PERPETUAL RENEWALS—The tendency of the courts to 
construe covenants in leases strictly against a right of perpetual re- 
newal was again illustrated by the decision of the Wisconsin Supreme 
Court in the case of Gray v. Stadler. 

The plaintiff in that case claimed a right of perpetual renewal 
of a lease originally given by defendant’s grantors under the fol- 
lowing clause: “To hold for the term of fifteen years from this 
date with the privilege of renewals for similar periods*....... “8 The 





™ 7 NLRB No. 85 and modified in 8 NLRB No. 344 (1938). 

™ Could the Board order payment to a union for loss of dues resulting from 
decreased membership caused by unfair labor practices? Such an order might be 
sustained on the theory that it is primarily designed to protect the public interest 
and that the benefit to the union is purely incidental. See National Labor Rela- 
tions Board v. Carlisle Lumber Co., 94 F. (2d) 138 (C.C.A. 9th, 1937). Cf. In 
Re Republic Steel Corporation and Steel Workers Organizing Committee, Case 
No. C-184, (Oct. 18, 1938), where instead of back pay to the employees, the 
Board ordered payments to various public agencies which had furnished relief 
to the said employees during the period of their unemployment. The question 
of whether the Board has the power to order monetary payment to persons other 
than employees and for purposes other than reimbursement for back pay, is cer- 
tain to grow in importance. By the view taken in this note the Board has such 
power depending on the manner and purpose of its exercise under particular cir- 
cumstances. 

™8 NLRB No. 30 (1938). 
*280 N.W. 675 (Wis. 1938). 
* Italics supplied. 
* 280 N.W. at 676. 
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language in question was held not to create such a right, the court, 
with Justices Nelson and Fowler dissenting, saying in part: 


There is nothing in the document . . . that indicates that the 
parties had in mind the creation in the lessee of a right in per- 
petuity.* 


After referring to the use of the plural form of “renewal” and 
“period” the court said: 


It is considered that these facts are not sufficient to take the case 
out of the general rule, there being nothing to indicate that either 
of the parties had in mind the creation of a perpetual right.® 


Cases in which a lease has been construed as giving a right of per- 
petual renewal are relatively rare, the courts agreeing in construing 
leases strictly against such rights.® It is well settled that a provision in 
a lease for a renewal does not bear the construction that the re- 
newed lease shall in its turn contain such a provision,’ although from 
the strictly grammatical viewpoint such a construction might be 
warranted. 

In view of the court’s holding that the use of the plural words 
“renewals” and “periods” is not sufficient to indicate the intention 
of the parties that the lease be perpetually renewable, it might be 
well to search the reports to see just what sort of language will in- 
dicate such an intent. The court in the principal case stated that: 


Within the doctrine of the cases cited the language is not suffi- 
cient to require a determination that the parties so intended.® 


but a careful search of the authorities reveals none which construed 
similar language. The closest approach to such wording is found in a 
New York case® in which a one year lease gave the lessee the right 





* Id. at 677. 

® Ibid. 

*When the language is sufficiently clear to indicate that the parties intend 
to create a right of perpetual renewal, the courts are in general agreement that 
the rule against perpetuities will not invalidate the perpetual renewal provision; 
note (1919) 3 ALR 498. See also Gray, The Rule Against Perpetuities (1906) 194. 
The lone exception to this position was taken by California in Morrison v. Rossig- 
nol, 5 Cal. 64 (1855), but see Becker v. Submarine Oil Co., 55 Cal. App. 698, 204 
Pac. 245 (1921). 

*Fergen v. Lyons, 162 Wis. 131, 155 N.W. 935 (1916); note (1921) 14 ALR 
948. 

*280 N.W. at 677. 

* Hoff v. Royal Metal Furniture Co., 117 App. Div. 884, 103 N.Y.S. 371 
(1907). 
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of renewal from year to year with an option to purchase “at any time 
during the continuance of the lease or the renewals’ thereof.” 
And in another New York case 1 a twenty-one year lease contained 
the following provision: “. . . with a like covenant for future re- 
newals'® of the lease as is contained in this present indenture.” 
Both of these leases were construed to create a right of perpetual 
renewal. 

A lease containing an option to renew from year to year was 
construed as creating a right of perpetual renewal in Texas,!® but 
not in Vermont.'* In a Washington case’? a one year lease gave the 
lessee the privilege of renewing each year thereafter from year to 
year. The court looked to the rest of the lease, noted that the coven- 
ants were such as to be peculiarly applicable to a short term, noted 
that nothing was said about waste, repairs, or rebuilding, and con- 
cluded that a right of perpetual renewal was not intended. 

Several cases construe leases which contain language so clear and 
direct as to furnish a good example for an attorney seeking to draft 
a perpetual renewal clause. In Vokins v. McGaughey"® a lease for 
nine months specifically provided for a twelve month renewal, then 
for another twelve months, and then “. . . on or before the end of 
each succeeding year, if the party of the second part continues to 
occupy said premises, she is to have the option of renting said prem- 
ises for the following year.”!® Phrases such as “as long as they may 
desire to do so””° and “as much longer thereafter as the parties of 
the second part may elect”?! have been construed as creating a right 
of perpetual renewal. So has a provision for renewal “at the end of 
any subsequent term for which it may be renewed.””? 

An early Missouri lease”* is to be especially recommended for its 
treatment of the problem under discussion. It provided for a renewal 





* Italics supplied. 

“117 App. Div. at 885, 103 N.Y.S. at 372. 

”™ Burns v. City of New York, 213 N.Y. 516, 108 N.E. 77, Ann. Cas. 1916C, 
1093 (1915). 

* Italics supplied. 

4213 N.Y. at 519, 108 N.E. at 78. See also Storms v. Manhattan Ry Co., 
178 N.Y. 403, 71 N.E. 3, 66 LRA 625 (1904). 

% Hudgins v. Bowes, 110 S.W. 178 (Tex. Civ. App. 1908). 

%° Buckland v. Tarble, 95 Vt. 87, 112 Atl. 217 (1921). 

™ Tischner v. Rutledge, 35 Wash. 285, 77 Pac. 388 (1904). 

#206 Ky. 42, 266 S.W. 907, 39 ALR 275 (1924). 

* 206 Ky. at 43, 266 S.W. at 908, 39 ALR at 276. 

* Copiah Hardware Co. v. Johnson, 123 Miss. 624, 86 So. 369 (1920). 

* Thaw v. Gaffney, 75 W. Va. 229, 83 S.E. 983, 3 ALR 495 (1914). 

* Becker v. Submarine Oil Co., 55 Cal. App. 698, 204 Pac. 245 (1921). 

* Blackmore v. Boardman, 28 Mo. 420 (1859). 
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for the original term, “and so on from time to time perpetually at 
the option of the party of the second part, his executors, adminis- 
trators, or assigns.”** With an eye to the principal case it would be 
advisable that when drafting a perpetual renewal clause, attorneys 
use the Missouri form rather than rely on the plural to show that 
more than one renewal is intended. 

FreDeRICK U. REEL 


Quo WaRRANTO IN RELATION TO PuBLIC OFFICE—RIGHT OF 
PRIVATE PERSON TO Brinc Action—The lieutenant governor of the 
State of Wisconsin resigned his office and the governor appointed 
Herman Ekern to fill the unexpired term. One James Martin peti- 
tioned the supreme court for leave to bring quo warranto proceedings 
in the name of the state to determine by what authority Ekern held 
the office of lieutenant governor. Relator alleged that he was a citizen, 
resident, taxpayer and elector of the state, that prior to the making 
of the petition he had demanded of the attorney general in writing 
that he bring the action in the name of the state, and that the at- 
orney general refused to do so. The defendant contended that if the 
attorney general refuses to bring quo warranto proceedings then the 
only private citizen authorized by statute to bring the proceedings is 
the one who is entitled to the office. Held: The relator as a tax- 
paper, elector and resident of the state had sufficient interest in the 
subject matter to bring the proceedings. The petition was granted. 
(The court then decided on the merits of the case that the defendant 
legally held the office of lieutenant governor) .? 

The statute? states: 


(1) An action may be brought by the attorney-general in the 
name of the state, upon his own information or upon the 
complaint of any private party, against the parties offending 
in the following cases: 


(a) When any person shall usurp, intrude into or unlaw- 
fully hold or exercise any public office, civil or military, or 
any franchise within this state, or any office in a corpora- 
ation by the authority of this state... . 


(b) Such action may be brought in the name of the state 
by a private person on his own complaint when the attorney- 





™ Ibid. 
* State ex. rel. Martin v. Ekern, 280 N.W. 393 (Wis. 1938). 
? Wis. Stat. (1937) §294.04. 
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general refuses to act or when the office usurped pertains to 
a country, town, city, village or school district.® 


Ekern contended that if the attorney general refuses to bring 
quo warranto proceedings to test the right of a person to an office, 
the action must be brought by a real party in interest (that “a pri- 
vate person” within the meaning of subsection two of the above 
statute is only one who is an interested party), and that the only 
person having any interest in such proceedings is the one who is 
himself entitled to the office. He based his contention upon the case 
of State ex rel. Heim v. Williams.t There the defendant was 
appointed by the governor to fill an unexpired term as judge of the 
superior court of Milwaukee. At the next municipal election a num- 
ber of people had written the relator’s name upon the ballot for the 
purpose of electing him to fill the unexpired term. The relator asked 
that the defendant be ousted and that the relator be adjudged en- 
titled to the office. The court held that if the relator had no title to 
the office in question, he was not a real party in interest to the pro- 
ceedings. It then considered the relator’s claims to the office, decided 
they were not valid and dismissed the petition without determining 
whether or not the defendant was entitled to the office. 

In a later case, State ex rel. Schneider v. Darby,® a similar sit- 
uation arose. The relator had been duly elected to the office of city 
engineer, but he failed to take the oath of office within a reasonable 
time thereafter. The council then elected the defendant to the office. 
The relator petitioned the court for leave to bring quo warranto 
proceedings, asking that the defendant be ousted and that the relator 
be adjudged entitled to the office. The court held that the relator 
was not entitled to the office because of his unreasonable delay in 
taking the oath of office, and it also decided that the defendant was 
not entitled to the office, because at the time of his election he was 
not a citizen of the state. Yet the court dismissed the action without 
custing the defendant, apparently because the relator had no interest 
in the action. 

In an early case under the same statute, State ex rel. Curran v. 
Palmer,® the relator claimed the office held by the defendant, and 
joined with the state to bring quo warranto proceedings to oust the 
defendant. The defendant demurred upon the ground that it did 





* This statute has remained the same since 1856. 
114 Wis. 402, 90 N.W. 452 (1902). 
°179 Wis. 147, 190 N.W. 994 (1922). 
*24 Wis. 63 (1869). 
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not appear from the complaint that the relator was entitled to the 
effice. The court held that, whether or not the complaint showed the 
relator was entitled to the office, it stated a good cause of action. The 
demurrer was overruled. The only distinctions between this case and 
the two previous cases are that in the latter the state joined as a plain- 
tiff, and the relator did not ask that he be adjudged entitled to the 
office. 


In a great number of Wisconsin cases,’ a person who laid no claim 
to the office in question was allowed to bring quo warranto proceed- 
ings to determine by what authority the defendant held a public 
office, the only interest of the relator in the action being that he was 
a taxpayer, property owner and resident of the district affected. 
These cases might at first sight seem to conflict with State ex rel. 
Heim v. Williams® and State ex rel. Schneider v. Darby,® the latter 
cases each dismissing a petition for leave to bring quo warranto 
proceedings when the relator failed to prove that he himself was 
entitled to the office in question. But the cases can be reconciled, al- 
though the court in neither the Ekern case nor in any other case has 
attempted to do so. 

The court requires, if the attorney general does not bring the 
action, that the relator be a real party in interest. If the relator is 
himself entitled to the office in question then he had a real interest 
in the proceedings. But a person may have a real interest in a quo 
warranto proceedings without proving he is entitled to the office in 
question. The court in State ex rel. Williams v. Samuelson” stated: 


True, in order for a private person to be competent to com- 
mence such an action he must have some interest in ending the 
claimed usurpation, but that is satisfied by his being a taxpayer 
of the district affected. 


In neither State ex rel. Heim v. Williams" nor State ex rel. 
Schneider v. Darby"? did the relator allege he was a taxpayer of the 





™State ex. rel. Nelson v. Mott, 111 Wis. 19, 86 N.W. 569 (1901); Fordyce 
v. State ex. rel. Helleher, 115 Wis. 608, 92 N.W. 430 (1902); State ex. rel. 
Weinsheim v. Leischer, 117 Wis. 475, 94 N.W. 299 (1903); State ex. rel. Williams 
v. Samuelson, 131 Wis. 499, 111 N.W. 712 (1907) ; State ex. rel. Harley v. Linde- 
mann, 132 Wis. 47, 111 N.W. 214 (1907) ; State ex. rel. Symmonds v. Barnett, 182 
Wis. 114, 195 N.W. 707 (1923). 

*114 Wis. 402, 90 N.W. 452 (1902). 

*179 Wis. 147, 190 N.W. 994 (1922). 
131 Wis. 499, 502, 111 N.W. 712, 713 (1907). 
™ 114 Wis. 402, 90 N.W. 452 (1902). 
7179 Wis. 147, 190 N.W. 994 (1922). 
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district affected ; he claimed he was entitled to the office in question, 
and, since he failed to prove that he was so entitled, the court dis- 
missed the action because the relator claimed no other interest in the 
proceedings.’* Although the court in neither case gave that as its 
reason for its decision, the cases can only be explained on that 
basis. In State ex rel. Curran v. Palmer,'* the situation was similar 
except that the attorney general joined as a plaintiff—the attorney 
general being the real party in interest. 

To summarize the law of this state on the point: a private person, 
in order to institute quo warranto proceedings to determine by what 
authority the defendant holds a public office, must prove that he (the 
relator) is a real party in interest to the proceedings. To show he is 
such a party, he must either prove that he is a taxpayer of the district 
affected’® or else that he himself is entitled to the office in question. 
In the Ekern case the interest of the relator was that of a taxpayer 
of the state. If a relator brings an action for the double purpose of 
ousting the defendant and having himself adjudged entitled to the 
office, then by proving that he is a taxpayer of that district and by 
stating that he brings the action not only on behalf of himself, but 
also on behalf of the public,’® he can completely fail to prove that 
he (the relator) is entitled to the office, and still the court will pro- 
ceed to determine whether or not the defendant is entitled to the 
office. 

GERALD LAMBOLEY 


TAXATION—TRUSTS—WHEN INcoME TAXED TO SETTLOR—In 
the recent decision of Gilkey v. Wisconsin Tax Commission’ the 
Wisconsin Supreme Court ruled that the settlor of a trust was 
liable for the income thereon for income tax purposes, where, as a 
result of the trust the settlor was benefited by discharge from a 
legal obligation. Although the decision on its face seems inconsistent 





7 In State ex. rel. Martin v. Ekhern, 280 N.W. 393 (Wis. 1938), the court crit- 
icized the dismissal of the proceedings in the Williams case without first determ- 
ining whether the defendant was entitled to the office. The court stated: “This 
court gave no thought or consideration in that case to the proposition that a 
vindication of a public right was also involved.” 

“24 Wis. 63 (1869). 

**The court in the Ekern case stated that it was sufficient if the relator is 
a taxpayer, resident and elector. The court in State ex. rel. Williams v. Samuelson, 
131 Wis. 499, 111 N.W. 712 (1907) and in State ex. rel. Weinsheim v. Leischer, 
117 Wis. 475, 94 N.W. 299 (1903) stated that it was sufficient if the relator is 
a taxpayer of the district. 

See 2 Bailey, Habeas Corpus (1913) 1266. 

* Gilkey v. Wisconsin Tax Commission, 280 N.W. 406 (Wis. 1938). 
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with the principles enunciated in Hoeper v. Tax Commission, the 
case which held unconstitutional the Wisconsin statutes requiring that 
the income of the wife be added to that of the husband, it is definitely 
in line with the trend and authority of recent Federal and United 
States Supreme Court decisions. 

Running through all of the recent decisions on this subject is 
found the general principle that the settlor of a trust who receives 
a benefit from the income thereof must pay an income tax on such 
income. The basis for this broad principle is found in the fact that 
today the courts are piercing through thinly veiled legal fictions in 
an effort to enforce the spirit as well as the letter of the law and pre- 
vent flagrant tax evasion. 

In the Gilkey case the father created an irrevocable trust for his 
minor son with the stated purpose “to pay out the net annual income 
of the trust property . . . for the care, support, maintenance and 
education of my said son . . . ” Income not used for the above pur- 
poses was to be added to the principal, which the son was to receive 
when he reached a specified age. From 1923 to 1931 the father in- 
cluded the trust income as part of his personal income. In 1931 he filed 
a return as trustee, contending that this income was that of his son 
and therefore not taxable to him; he also contended that this money 
was a reimbursement for advances from his own funds during pre- 
vious years for his son’s support. 

The Circuit Court of Lincoln County held the income not taxable 
to the settlor on the theory that the Hoeper case was analogous and 
its reasoning applicable; that “. . . the income from the trust, since 
it was the individual income of the son, could not, under the rule in 
the Hoeper case, be added to that of the father. . . . ”® The Supreme 
Court fails to point out the fallacy in the Circuit Court’s reasoning 
and goes on to say that the reasoning in the recent United States 





? Cf. Hoeper v. Tax Commission, 284 U.S. 206, 52 S. Ct. 120, 76 L. E. 248 
Wis. Stats. 1929, Sec. 71.05 (2) (d) & (4) (c) held unconstitutional as denying 
due process under the 14th Amendment to the United States Constitution. 
71.05 (2) (d) says: “. . . In computing taxes and the amount of taxes payable 
by persons residing together as members of a family, the income of the wife and 
the income of each child under 18 years of age shall be added to that of the 
husband or father .. .” 71.05 (4) (c) says: “Married persons living together 
as husband and wife may make separate returns or join in a single joint return. 
In either case the tax shall be computed on the combined average taxable income. 
The exemptions provided for in subsection (2) of section 71.05 shall be allowed 
but once and divided equally and the amount of tax due shall be paid by each 
in the proportion that the average income of each bears to the combined average 
income.” 

* Gilkey v. Wisconsin Tax Commission, 280 N.W. 406 (Wis. 1938). 
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Supreme Court case of Douglas v. Willcuts* is correct in principle 
and should be followed even though not binding on the Wisconsin 
Court. In the Douglas case the husband agreed, three days before 
divorce judgment was entered, to create a trust, the income of which 
was to go to his former wife in lieu of alimony, dower and property 
rights which she might have. Excess income beyond that stipulated 
was to go to the husband, as was the corpus of the trust at the death 
of the divorced wife. All income from the trust was held taxable to 
the settlor, the Court saying: “The creation of a trust by the tax- 
payer as the channel for the application of the income to the discharge 
of his obligation leaves the nature of the transaction unaltered. Burnet 
v. Wells, supra.® In the present case, the net income of the trust 
fund, which was paid to the wife under the decree, stands substan- 
tially on the same footing as though he had received the income per- 
sonally and had been required by the decree to make the payment 
directly.” 

The Wisconsin court in the Gilkey case says the facts there in- 
volved could be distinguished from the Douglas case inasmuch as in 
the latter case, on the death of the divorced wife, the corpus was to 
revert to the husband, while in the former “the trust estate is clearly 
and irrevocably the property of Gilkey’s son. We might distinguish 
the Douglas case because of that fact if it were not for the Schweitzer 
case... 8 In the Schweitzer’ case the United States Supreme 
Court reversed the circuit court of appeals in a memorandum decision 
citing the Douglas case. It is unfortunate that the United States 
Supreme Court failed to write an opinion on the Schweitzer case be- 
cause of the importance of the matter and the fact that the trust 
therein set up for Schweitzer’s children was revocable with the con- 
sent of the wife and therefore section 166 of 26 U. S. C. A.® is ap- 





*296 US. 1, 56 S. Ct. 59, 80 L. Ed. 3, 101 A.L.R. 391 (1935). 

*289 U.S. 670, 53 S. Ct. 761, 77 L. Ed. 1439 (1933). 

* Gilkey v. Wisconsin Tax Commission, 280 N.W. at 408. 

* Helvering v. Schweitzer, 296 U.S. 551, 56 S. Ct. 304, 80 L. Ed. 389 (1935). 

*48 Stat. 729, 26 U.S.C. Par. 166 (1934). “Where at any time the power to 
revest in the grantor title to any part of the corpus of the trust is vested— 
(1) in the grantor, either alone or in conjunction with any person not having a 
substantial adverse interest in the disposition of such part of the corpus of the 
income therefrom, or (2) in any person not having a substantial adverse interest 
in the disposition of such part of the corpus or the income therefrom, then the 
income of such part of the trust shall be included in computing the net income 
of the grantor.” 
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plicable. So the Schweitzer case could be distinguished from the 
Gilkey case on two grounds, i.e. existence of federal statutes and the 
fact that the trust there was revocable. However, the United States 
Supreme Court evidently considered the policy and principles enun- 
ciated in the Douglas case as broad enough to cover all situations 
where the settlor had been benefited by discharge from a legal obli- 
gation. 

If this were as far as the courts had gone this problem would be 
greatly simplified. But this is not the case. They have gone beyond 
those cases where the settlor was discharged from a /egal obligation 
and therefore taxable and have held that where a benefit not based 
on a legal obligation is involved, the one receiving the benefit is tax- 
able. In the Burnet v. Wells case, Wells created an irrevocable trust, 
the income from which was to be used to pay the premiums to be- 
come due on life insurance policies taken out by him on his own life, 
the excess income and corpus to go to named beneficiaries at his 
death. Such trust income is taxable by federal statutes.1° The court 
there said, in holding the statutes constitutional : 


Taxation is not so much concerned with the refinements of 
title as it is with actual command over the property taxes—the 
actual benefit for which the tax is paid ... . Liability may 
rest upon the enjoyment by the taxpayer of privileges and bene- 
fits so substantial and important as to make it reasonable and 
just to deal with him as if he were the owner and to tax him on 
that basis . . . . Insurance for dependents is today in the thought 
of many a pressing social duty. Even if not a duty, it is a common 
item in the family budget . . . . It will be a vain effort . . . . to 
argue to the average man that a trust created by a father to pay 
premiums on life policies for the use of sons and daughters is 
not a benefit to the one who will have to pay the premiums if 
the policies are not to lapse. 





° 48 Stat. 729, 26 U.S. C. 166 upheld as constitutional in Corliss v. Bowers, 281 
U.S. 376 (1929); see also Reinecke v. Smith, 289 U.S. 172, 53 S. Ct. 570, 77 L. 
Ed. 1109 (1932); Burnet v. Guggenhein, 288 U.S. 280, 53 S. Ct. 369. 77 L. Ed. 
748 (1932). 

48 Stat. 729, 26 U.S.C. Par. 167, (a) states: “Where any part of the income 
of a trust ... (3) is, or in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part of the income 
may be applied to the payment of premiums upon policies of insurance on the 
life of the grantor (except policies of insurance irrevocably payable for the 
purposes and in the manner specified in Par. 23 (a), relating to the so-called 
‘charitable contribution’ deduction) ; then such part of the income of the trust 
shall be included in computing the net income of the grantor.” 

* Quoted from Corliss v. Bowers, 281 U.S. at 378, 50 S. Ct. at 336, 74 L. Ed. 
at 917. Cf. Burnet v. Guggenheim, 288 U.S. at 283, 53 S. Ct. at 369, 77 L. Ed. at 
750 (1932). 
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Certainly Wells was benefited but he was not under a legal obliga- 
tion as regards the insurance. The courts are basing their decisions 
on who is the actual beneficiary as contrasted with the nominal bene- 
ficiary, whether the trust be revocable or irrevocable, in discharge of 
a legal obligation or merely based on moral duty or benefit. This is 
probably reasonable where a statute is involved as was the fact in 
the Burnet case, though it is a matter of constitutional degree as to 
how far Congress can go in taxing trust income as part of the in- 
come of the settlor where he is under no legal obligation. It is diffi- 
cult to predict where the line will be drawn. 

It is indeed questionable whether or not, in the absence of a 
statute, a settlor who receives an intangible benefit, being under no 
legal obligation as regards the beneficiary of the trust, should be 
taxed. That is in effect what the Wisconsin court has said it will 
allow. In the Gilkey case it is said: 


The $5,000.00 (trust income) which he received in 1931 can- 
not . . . be regarded as a reimbursement for advances. It must 
be taken as a payment from the estate to Gilkey himself. Since 
it benefited him, it was taxable income and the judgment of the 
circuit court must be reversed. 


If we take the above words literally, we must conclude that where 
there is a benefit, there is taxable income. This leads to the question of 
what constitutes a sufficient “benefit” to become taxable. Does 
this refer only to benefit by discharge from a legal obligation, or 
does the court have a broader and more complete application in mind? 
Since the Wisconsin court relies so strongly on recent federal de- 
cisions on this issue, it is quite probable that the language quoted 
will be interpreted by reference to these cases. 

Much confusion and litigation would have been avoided had the 
opinion of the four dissenting judges in the Wells case prevailed; 
they say: 


Obviously, as it seems to us, the distinction to be observed is 
between the devotion of income to payments which the settlor 
is bound to make, and to those which he is free to make or not 
make, as he may see fit. In the former case the payments have 
the substantial element of income to the settlor. In the latter, 
whatever may be said of the moral influence which induced the 
settlor to direct the payments, they are income of the trustee for 
the benefit of others than the settlor. 
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Though this may seem the most logical and clear-cut view, it is 
not the law, the majority of the court having refused to draw the 
above distinction. 


This refusal to draw the distinction between “legal obliga- 
tion” and mere intangible “benefit” is inconsistent with the Hoeper 
case and it is difficult to rationalize the one with the other: If a 
man’s wife or children have separate incomes, the man is benefited 
thereby and therefore he should be taxed on their income.’* A 
Wisconsin statute purporting to accomplish just such an end by 
taxing the income of a wife or child as income of the husband or 
father was held unconstitutional in the Hoeper decision. The United 
States Supreme Court there said: “We have no doubt that, because 
of the fundamental conceptions which underlie our system, an 
attempt by a state to measure the tax on one person’s property or 
income by reference to the property or income of another is con- 
trary to due process of law as guaranteed by the 14th amendment. 
That which is not in fact the taxpayer's income cannot be made 
such by calling it income.” 

So, that which the United States Supreme Court has forbidden 
to be done by Statute, is being done today by broad judicial de- 
cisions. These decisions may be distinguished from the Hoeper 
case by saying that the so-called “income” of the wife or child is 
really the “income” of the husband or father and therefore taxable. 
This seems at best a form of rationalization involving a play on 
words and circular reasoning. We must either admit that the Hoeper 
case is out of line with the others, or recognize in the Hoeper case a 
limitation on the extent to which the courts will go in taxing one 
persons income “by reference to the income of another.” The 
latter seems to be the better view. The difficulty lies in the fact that 
every settlor of a trust is “benefited” in varying degrees, if only in 
seeing his object in creating the trust fulfilled. 

There have been a great many recent decisions dealing with 
the taxation of a settlor of a trust for the income thereon, which 
for convenience sake, can be divided into five classifications. 
(1) Revocable trusts, (2) Life Insurance trusts, (3) Trusts for 
benefit of wife or former wife, (4) Trusts for support of depend- 
ents, (5) Trusts for payment of personal indebtedness. 





Burnet v. Wells, 289 U.S. 670, 53 S. Ct. 761, 77 L. Ed. 1439 (1933); 
Doughlas v. Willcuts, 296 U.S. 1, 56 S. Ct. 59, 80 L. Ed. 3, 101 A-L.R. 391 (1935) ; 
Gilkey v. Wisconsin Tax Commission, 280 N.W. 406 (Wis. 1938). 
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I. Revocable Trusts. (A) Corpus—Express provision is made 
for the inclusion of the income from revocable trusts in computing 
the net income of the settlor in section 166, title 26 U.S.C.A. (1934 
ed.) which says: 


Where at any time the power to revest in the grantor title to 
any part of the corpus of the trust is vested—(1) in the grantor, 
either alone or in conjunction with any person not having a sub- 
stantial adverse interest in the disposition of such part of the 
corpus or the income therefrom, or (2) in any person not having 
a substantial adverse interest in the disposition of such part of 
the corpus or the income therefrom, then the income of such part 
of the trust shall be included in computing the net income of the 
grantor. 


This section was held constitutional where the power of revoca- 
tion was in the grantor alone in Corliss v. Bowers'® and in the 
grantor in conjunction with another in Reinecke v. Smith.* In 
construing the statute, where a trust was created by the husband, 
one-half of the income to go to his wife and one-half to himself, 
which trust was revocable with his wife’s consent, or with the 
trustee’s approval if the modification or revocation affected the 
wife’s right of income, it was held that this situation came within 
the “power to revest in himself title to any part of the corpus of the 
trust.”15 The court overruled the argument that since the trustee 
was bound to protect the wife’s interests it could not lawfully con- 
sent to a revocation, so the trust was irrevocable, holding instead 
that the trust could be lawfully revoked and therefore came under 
the statute.!® 

(B) Income—Although section 167 (Revenue Act of 1936) ap- 
plies to irrevocable as well as revocable trusts, it should be dis- 
cussed here inasmuch as it deals with trusts wherein the grantor 
has reserved an interest in regard to the income rather than the 
corpus of the trust as is the case in Sec. 166. Sec. 167 reads: 


(a) Where any part of the income of a trust—(1) is or im the 
discretion of the grantor or of any person not having a substan- 
tial adverse interest in the disposition of such part of the income 
may be, held or accumulated for future distribution to the gran- 





281 US. 376, 50 S. Ct. 336 (1929). 
* 289 US. 172, 53 S. Ct. 570, 77 L. Ed. 1109 (1932). 
*8 Carkkuff v. Commissioner of Internal Revenue, 83 F. (2d) 626, 106 A.L.R. 
796 (1936). See also Warren H. Corning, 36 B.T.A. 301 (1937). 
*48 Stat. 729, 26 U.S.C. Par. 166 (1934). 
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tor; or (2) may, in the discretion of the grantor or of any person 
not having a substantial adverse interest in the disposition of such 
part of the income, be distributed to the grantor 


is taxable to the grantor. As a result of this section income of ir- 
revocable trusts may under certain circumstances be charged to the 
grantor, even though he does not and may never get it.17 


Although it is well etstablished that a mere possibility of reverter 
does not make the corpus of an irrevocable trust a part of the grant- 
or’s estate,!® the very same possibility made the income of that trust 
estate a part of the grantor’s income by the earlier decision on this 
subject.’ In the Kaplan case,”° where the provisions of the trust 
allowed “the accumulation of a reasonable portion of the income 
in the discretion of the trustee,” the Commissioner contended that 
such income might eventually come to the grantor if he survived his 
wife and that therefore the entire trust income should be taxed 
to the grantor. The court so held saying: “We think the statute 
means that if under any circumstances or contingencies any part 
of the accumulated income might inure to the benefit of the grantor, 
such portion of the income is taxable to him.”*! There is no differ- 
ence in principle where there is a possibility of reverter as regards 
corpus or income, and therefore there should be no difference in the 
application ; and this is the present law on this subject, the Kaplan 
decision having been overruled.*” 


II. Life Insurance Trusts—Section 167 (Revenue Act of 1936) 
provides: (a) “Where any part of the income of a trust (3) is, 
or in the discretion of the grantor or of any person not having 
a substantial adverse interest in the disposition of such part of 
the income may be, applied to the payment of premiums upon policies 
of insurance of the life of the grantor,” it is taxable to the grantor. 
This section was upheld as constitutional in Burnet v. Wells,” 
the United States Court holding that “Income permanently applied 
by the act of the taxpayer to the maintenance of contracts of in- 





"See Friedland, Irrevocable Trusts (June 1938) 16 Tax Mag. 326 at 366. 

* Helvering v. St. Louis Union Trust Co., 296 U.S. 74 (1935). 

* Charles Kaplan, 26 B.T.A. 379 (1932). 

* Ibid. 

* Ibid. 

* Boering v. Commissioner of Internal Revenue, 37 B.T.A. 1926 (1938). See 
also Preston R. Basset, 33 B.T.A. 182 (1935); Bowen v. Commissioner of Internal 
Revenue, 85 F. (2d) 926 (1936) ; Fanny M. Drano, 34 B.T.A. 190 (1936) ; Warren 
H. Corning, 36 B.T.A. 40 (1937). 

* 289 U.S. 670, 53 S. Ct. 761, 77 L. Ed. 1439 (1933). 





— 








— > 





Jan.] NOTES AND COMMENTS 161 


surance made in his name for the support of his dependents is in- 
come used for his benefit in such a sense and to such a degree that 
there is nothing arbitrary or tyrannical in taxing it as his.” 

Where irrevocable trusts were created for a term of years with 
an option in the settlor to extend them for like periods successively, 
the income to be used to keep in force policies of insurance on the 
settlor’s life, section 16774 has been held to be applicable, and 
Burnett v. Wells controlling.*® The fact that an endowment policy 
is involved, rather than a straight life policy was held to be immate- 
rial in the case of Heffelfinger v. Comm. of Int. Revenue*™ 

In Commissioner of Int. Rev. v. Mott*® the settlor set up three 
trusts, one for each of his three children, which among other things 
gave the settlor the power to use the income of the trusts for the 
payment of “the premiums on such insurance as may be taken out 
for the beneficiary of this trust.” The settlor had taken out several 
policies prior to the creation of these trusts, but none thereafter, 
nor had he used any of the income from these trusts for payment of 
premiums. The Commissioner argued that all the trust income was 
taxable regardless inasmuch as Section 167 applied. “Where any 
part of the income of a trust .... is or may be applied to the 
payment of premiums. . . .” The court refused to so hold, deciding 
instead that by the trust provisions the grantor’s power was lim- 
ited to the payment of premiums from the income of the trusts on 
such insurance as “may be taken out” in the future and not to 
policies taken out prior thereto. 


III. Trusts For the Benefit of Wife or Former Wife—Al- 
mony—Where the income from a trust is to be in lieu of alimony 
to a divorced wife or is to be used for the support and maintenance 
of the settlor’s wife the courts have consistently held such income 
taxable to the settlor, Douglas v. Willcuts.*® No cases have disputed 
the authority of the Douglas case in principle, but some have been 
concerned with its limitations and with whether the trust income 
was applied to discharge a legal obligation of the settlor. The 





“48 Stat. 729, 26 U.S.C. Par. 167 (1934). 

* DuPont v. Commissioner of Internal Revenue, 289 U.S. 685, 53 S. Ct., 77 
L. E. 1447 (1933). 

* This case was followed in Pillsbury v. Burnet, 62 App. D.C. 289, 67 F. 
(2d) 151 (1933); Cummings v. U.S. 78 Ct. Cl. 268, 3 F. Supp. 728 (1933); 
Thatcher v. U.S. 78 Ct. Cl. 284, 4 F. Supp. 108 (1933); Yuengling v. Com- 
missioner of Internal Revenue, 69 F. (2d) 971 (1934). 

87 F. (2d) 991 (1937), note 109 A.L.R. 1045, 106 A.L.R. 537 (1937). 

*85 F. (2d) 315 (1936). 

* 296 USS. 1, 56 S. Ct. 59, 80 L. Ed. 3, 101 A.L.R. 391 (1935). 
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Board of Tax Appeals tried to distinguish the facts in a number 
of cases arising subsequent to the Douglas decision on rather tech- 
nical points, but were reversed by the circuit courts of appeal in most 
instances. 

The Board in Brooks v. Commissioner of Int. Rev.®° attempted 
to distinguish that case from the Douglas case where the divorce 
decree incorporated the trust agreement in the judgment thereby 
making the settlor subject to a legal obligation, while in the Brooks 
case the divorce decree contained no provision as to alimony or 
the property rights of the wife. This view was reversed on ap- 
peal,** the court saying that there is no real distinction between 
an agreement to pay alimony and an agreement for the settlement 
of property rights between husband and wife. 

A somewhat analogous case was presented in Whitaker v. Com- 
missioner of Int. Rev.5* except that the divorce decree contained no 
reference to the agreement made prior thereto by the husband and 
wife for the creation of a trust in lieu of alimony, etc., the court hold- 
ing that “It is not the sanction of the decree which requires that the 
trust income be attributed to the husband, but the fact that the 
income discharges the husband’s marital obligation.” 

In the case of Commissioner of Int. Rev. v. Hyde** it was held 
that merely because an agreement was made between husband and 
wife for the creation of a trust in lieu of alimony, dower and other 
rights if she would bring the divorce action before a specified tribunal 
on a specified ground only, such agreement was not illegal as promot- 
ing divorce and therefore the creation of the trust subsequent to 
the divorce decree was not a pure gift as the settlor contended, but 
was, rather, in discharge of a legal obligation. The court called the 
taxpayer’s contentions “highly technical” inasmuch as, regardless of 
the validity of the original agreement, both parties had performed and 
had the benefit of it. 

However, the Douglas case was distinguished in Comm. of Int. 
Rev. v. Tuttle** on the differences between the divorce laws of Minne- 
sota (Where the Douglas case was originally tried) and Michigan 
(where the Tuttle case was originally tried). The Minnesota statutes 





* Reginald Brooks, 31 B.T.A. 70 (1934). Reversed in Helvering v. Brooks, 
82 F. (2d) 173 (1936). 

™ Ibid. 

* Albert C. Whitaker, 33 B.T.A. 865 (1935). 

* 82 F. (2d) 174 (1936), reversing 31 B.T.A. 265 (1934). 

™ Commissioner of Internal Revenue v. Tuttle, 89 F. (2d) 112 (1937), affirm- 
ing 31 B.T.A. 782 (1934). 
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empowered the court to set its own terms of property settlement and 
the trust on which the Douglas case was based was included in the 
decree of the local court. 

A valid and logical line of demarcation is drawn in Blumenthal 
v. Commissioner of Internal Revenue*® where, pursuant to court 
order in a divorce decree, a husband created a trust, the net income 
to be paid to his wife for life, and the divorced wife subsequently 
remarried, the trust income thereafter paid to the wife was held not to 
be taxable to the former husband. The reason for drawing this 
distinction is the fact that after the wife’s remarriage, the settlor 
was under no legal obligation. 

Where the income from an irrevocable trust is used to discharge 
the settlor’s obligation to provide a dwelling for his wife, even though 
adult children of ample independent means, to whom the settlor is 
under no legal obligation reside in their home, such income is taxable 
to the settlor, Hill v. Commissioner of Internal Revenue.?® However, 
a wife may be the beneficiary of the income of a trust created by 
her husband, without rendering him liable for income tax in respect 
of that income,** Shanley v. Bowers.** The court distinguished that 
case from Douglas v. Willcuts saying: “The trust instrument Says 
nothing about discharging such marital duty, nor is there any outside 
evidence of the settlor’s intention to do so. Certainly a man must be 
able to make his wife a gift, if he wishes without affecting his marital 
duty. No authority has been cited for the theory that every gift by 
a husband to his wife must be presumed to be in discharge of it. 
Nothing short of this will suffice to sustain the contention in the 
case at bar” (the contention being that the husband was discharged 
of his marital duty to support his wife.) 


Though this is a legitimate conclusion, as contrasted with the 
Hill case, discussed previously, it means that the mere omission of 
the clause in the trust regarding the use of the income for support 
and maintenance of the wife will excuse the settlor from paying taxes 
on the trust income unless it can be shown that the so-called “gift” 
was in reality used for support and maintenance of the wife. This 
would be most difficult to prove in most cases. Of interest in this 
regard is the recent case of Dunning v. Petitioner*®® wherein the 





34 B.T.A. 994 (1936). 

* 38 F. (2d) 941 (1937), affirming 33 B.T.A. 891 (1936). 
* Note 109 A.L.R. 1053 (1937). 

81 F. (2d) 13x (1936). 

* Henry A. B. Dunning, 36 B.T.A. 1223 (1937). 
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grantor’s wife, beneficiary of an irrevocable trust, had, at the sug- 
gestion of the grantor, paid premiums on some of the grantor’s 
life insurance policies out of the income of said trust. She likewise 
voluntarily spent some of that income for household purposes and 
for their children, two of whom were adults and the third one a 
wninor.*° The Board taxed the premiums paid by the wife as income 
to the settlor. However, regarding the amount spent for household 
purposes and their children the Board concluded as follows: 


Under such facts we believe it is proper to regard the expend- 
iture of Mrs. Dunning for her three children as gifts to them 
and the expenditure she made for her home as use of her income 
for an object which would naturally be of primary interest to 
her and, if it is necessary, to label her expenditures for her home, 
it is reasonable to call them gifts to her household.* 


IV. Trusts for Support of Dependents—The Schweitzer* case 
has been followed in principle by all subsequent decisions and been 
questioned by none. The principle is that where the settlor of a 
trust is discharged from his legal obligation to support, maintain and 
educate his children through the use of the trust income, such in- 
come is taxable to the settlor. 

In the case of Commissioner of Internal Revenue v. Grosvenor™ 
the fact that pursuant to the terms of the trusts the net income was 
paid to the settlor’s wife, “to be expended by her for the support, 
maintenance, and education” of their minor children, the settlor “being 
admittedly under a legal duty to support his minor children,” and the 
fact that the wife was responsible to no one for an accounting of 
expenditures was not sufficient to distinguish the case from prior de- 
cisions, the Schweitzer and Douglas cases. The court said: “She was 
directed . . . to expend it for the support, maintenance, and educa- 
tion of the daughters, and, to the extent that she did so, he was 
relieved of his parental obligation. In the absence of evidence to the 
contrary, it should be assumed that all of it was so used.” 

In Bluementhal v. Commissioner of Internal Revenue** a man 
created a trust, the net income of which was to go to his minor 
daughter, the trust created pursuant to court order in a divorce de- 





“See Friedland, Irrevocable Trusts (June 1938) 16 Tax Mag. 326. 

“Henry A. B. Dunning, 36 B.T.A. 1223 (1937). 

“ Helvering v. Schweitzer, 296 U.S. 551, 56 S. Ct. 304 (1935). 

“85 F. (2d) 2 (1936), reversing 31 B.T.A. 574 (1934). 

“60 F. (2d) 715, cert. denied 287 U.S. 662, 53 Sup. Ct. 220, 77 L. Ed. 571 
(1932). 
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cree in which the mother was given the custody of the child. He was 
held taxable on the trust income since it was used to discharge his 
legal obligation to support the daughter. 

In Clark v. Commissioner of Internal Revenue* the profits of 
a corporation which had been transferred by direction of the sole 
stockholder for his children were held taxable as income of the stock- 
holder, since the settlor was the “beneficiary” of the trust to the ex- 
tent that it relieved him of his duty under Pennsylvania law to main- 
tain and support the minor children.* 

Only that part of the trust income actually used for the support 
maintenance and education of the child is taxable to the father by 
the Board of Tax Appeals decision in E. E. Black v. Commissioner 
oj Internal Revenue.* 

Where the grantor of the trust is the mother as contrasted with 
the father, it has been held that the trust income which was paid to 
the father to be used for the support and maintenance of minor chil- 
dren is not taxable as income of the mother. In answer to the con- 
tention that the income was used to meet a legal obligation imposed 
by the Ohio statutes which provided that if a husband was unable 
to support the family “the wife must assist him so far as she is 
able,”** the court in Commissioner of Internal Revenue v. Yeiser*® 
held: “The trust income was not used to discharge any such obliga- 
tion of the wife and . . . in fact no such obligation existed. There 
is no evidence to indicate that the husband was unable at any time 
to support his minor children.” The same conclusion was reached in 
Hadley v. Commissioner of Internal Revenue™ the Board saying 
that it was doubtful if a wife is under an obligation as absolute as 
the father, and whether, short of absolute necessity, the trust oper- 
ated to relieve her of any natural or legal burden. 


V. Trusts for Payment of Personal Indebtedness—In Douglas 
v'. Willcuts the court said: 


We have held that income was received by a taxpayer, when, 
pursuant to a contract, a debt or other obligation was discharged 
by another for his benefit. The transaction was regarded as being 
the same in substance as if the money had been paid to the tax- 
payer and he had transmitted it to his creditor. . . . The crea- 





“84 F. (2d) 725 (1936). 

“ Ibid. 

“36 B.T.A. 55 (1937). 

“Rev. Stat. Ohio §3110; Page, Ohio General Code, $7997. 
“75 F. (2d) 956 (1935). 

30 B.T.A. 1271 (1934) 
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tion of a trust by the taxpayer as the channel for the application 
of the income to the discharge of his obligation leaves the nature 
of the transaction unaltered. Burnet v. Wells, supra. 


In the Old Colony Trust Co.,®' case it was held that “a taxpayer, 
having induced a third person to pay to his income tax or having 
acquiesced in such payment as made in discharge of an obligation to 
him” must include as income the tax payment by the third party. 
Payment by a lessee of net income taxes assessed against a lessor 
pursuant to provisions of the lease constitute “additional income,” 
taxable to the lessor.®? 


In Blumenthal v. Commissioner of Internal Revenue™ where a 
pledgor of preferred stock, on which accumulated dividends were 
unpaid, irrevocably conveyed all her interests in stock and dividends 
to trustees, who were not empowered to pay any part of the trust es- 
tate or income to settlor but were directed to apply unpaid accumu- 
lated or current dividends on pledgor’s bank loan, the settlor 
was held liable for income tax to the extent of accumulated 
or current dividends thereafter received by trustees and applied 
on the pledgor’s bank loan, the bank’s custom to sell collateral 
before seeking to enforce payment by pledgors notwithstanding. 
Much the same result is found in Washington v. Commissioner of 
Internal Revenue®® where an assignment to assignor’s wife and chil- 
dren of shares of income due assignor under a royalty contract, even 
if constituting a transfer of interest in the contract itself, it was held 
that the assignor was not relieved of liability for income tax on the 
entire royalty income, inasmuch as the assignment provided that the 
assignees should take subject to a liability for a proportionate share 
of the assignor’s financial obligations. 

Whether a trust be revocable or irrevocable, for the payment of 
life insurance premiums or in lieu of alimony, or for the support of 
a wife or the maintenance and education of a child, the cases un- 
mistakably hold that the settlor must include such trust income as 
part of his own income for tax purposes if he has been thereby dis- 
charged of a legal obligation, or if he has received a sufficient benefit 





™ Old Colony Trust Co. v. Commissioner of Internal Revenue, 279 U.S. 716, 
49 S. Ct. 499, 73 L. Ed. 918 (1929); United States v. Boston & Maine R.R., 
279 U.S. 732, 498 S. Ct. 505, 73 L. Ed. 929 (1929). 

™ United States v. Boston & M.R.R., 279 U.S. 732 (1929); United States v. 
Mahoning Conf. R.R., 51 F. (2d) 208 (1931). 

* 296 U.S. 552, 56 S. Ct. 305, 70 L. Ed. 221 (1935), in a memorandum de- 
cision based on Douglas v. Willcuts and Helvering v. Schweitzer. 
* 80 F. (2d) 829 (1936). 
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in the eyes of the law. Just what this benefit must be and to what 
lengths the courts will go in taxing such benefits is not always clear. 
As in many other fields of law, the problem is one of degree. At 
any rate, the tax evasion expedient based on the legal fiction of a 
transfer of title through the establishment of a trust has been quite 
completely eliminated. The courts have taken cognizance of the fact 
that title is not conclusive in determining the recipient of income, but 
have felt that those who are actually benefited by such income are 
the true recipients thereof. 
RicHarD TINKHAM, JR. 
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NEWS OF THE SCHOOL 


ENROLLMENT: 
Autumn ....... 1933 1934 1935 1936 1937 1938 
First Year ..... 161 147 162 185 141 184 


Second Year ... 99 133 119 130 130 101 
Third Year .... 98 100 129 132 130 126 
Fourth Year ... 3 3 3 3 3 3 

361 383 413 450 404 414 
Summer Session 101 101 137 109 156 108 


CurricuLum: During the school year 1938-39 the plan initiated 
last year of offering certain one-credit courses for five-week periods 
of three hours each week is continued. The courses offered this year 
under this plan are as follows: Agency; Partnerships; Corpora- 
tions; Cooperative Associations; Federal Jurisdiction; Constitu- 
tional Protections to Persons Accused of Crime; Labor Law; and 
Damages. 

International Law and a course dealing with certain aspects of 
American Judicial history will be offered the second semester by 
Professors Rice and Hurst. 

Facu.tty: During the summer and for a part of the first se- 
mester of the current school year Dean Lloyd K. Garrison has been 
absent in Europe on a leave of absence from the university studying 
the operation of the British labor laws. During this period he also 
served as a member of a distinguished committee appointed by Presi- 
dent Roosevelt to study the labor laws of England and the Scandi- 
navian countries. 

Professor Charles Bunn, after a year’s exchange professorship 
at the Harvard University Law School, has returned to his duties at 
Wisconsin. 

Professor Willard Hurst during the summer conducted a joint 
seminar with members of the Northwestern University Law School 
faculty at that school dealing with the legal problems involved in the 
control of price levels and price policies by governmental and private 
agencies. 

Law Review: Richard P. Tinkham, Jr. was elected business 
manager for the ensuing year. 

PLACEMENT OF GrapuaTEs: Mr. John C. Stedman, in charge of 
the Placement Bureau, is desirous of obtaining information concern- 
ing opportunities for recent graduates. 
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BLIND SPOTS IN THE PRESENT WISCONSIN 
GENERAL CORPORATION STATUTES 


Davip RicHarp LEvIN 


It is generally conceded that the present Wisconsin general cor- 
poration laws, particularly Chapters 180, 181, and 182 are “patch- 
work” and in need of revision. In recent years many corporations 
have left Wisconsin because of the indefiniteness of the corporation 
laws, and not because of their strictness, as many believe. Many of 
the procedures incident to corporate organization, operation, manage- 
ment, dissolution and other organic changes have little or no legis- 
lative sanction ; these, to a large extent, must be left to judicial inter- 
pretation, which is often slow, expensive and uncertain. 

The “blind spots” which are suggested herewith are based in part 
upon a partial circularization of lawyers in Wisconsin incident to a 
revision of the general corporation law conducted under the super- 
vision of Dean Lloyd K. Garrison, of the University of Wisconsin 
Law School, and in part, upon an extensive study made by the 
author.* Only the more important of the “blind spots” of the corpor- 
ation statutes are indicated in the following sections. 





* History of the Revision of Wisconsin Corporation Laws. The revision was 
begun in 1933 when John H. Shiels, a law fellow in 1933-34, made a factual study 
ef why Wisconsin concerns incorporate in other states. Shiels, Why Do Wiscon- 
sin Concerns Incorporate in Other States (1936) 11 Wis. L. Rev. 457. 

In October, 1935, a special committee of the Wisconsin Bar Association, con- 
sisting of Messrs. Claire B. Bird, Edward J. Dempsey, Herman L. Ekern, Ralph 
M. Hoyt, Benjamin Poss, William H. Spohn, John S. Sprowls, Harold M. Wilkie, 
and Fred M. Wylie, was appointed to cooperate in the redraft. A special com- 
mittee of the Wisconsin Society of Certified Public Accountants, consisting of 
Professor Fayette H. Elwell, Director of the Commerce School, Thomas A. Mc- 
Cormack, and Arthur E. Wegner, was designated to assist in the revision, partic- 
ularly with respect to the statutes dealing with accounting theory and procedure, 
Donald C. Heide and Roy G. Tulane, law fellows in 1935-36, prepared a re- 
vision in consultation with Dean Lloyd K. Garrison. 

The redraft of the author was drawn up in revision form, completely an- 
notated, in 1936-37. It is based inter alia upon consultations with various state 
departments including the offices of the Secretary of State, the Tax Commission, 
and the Securities Division of the Banking Commission (formerly of the Public 
Service Commission). This revision was submitted as a voluminous thesis entitled, 
“The Annotated Draft of the Wisconsin General Corporation Act,” for the degree 
of Ph.D. in Law in June, 1937, at the University of Wisconsin. 

A symposium dealing with the modernization of corporation statutes appeared 
in the Wisconsin Law Review in 1937. It consists of the following articles: Gar- 
rison, Proposed Redraft of the Wisconsin Corporation Laws (1937) 12 Wis. L. 
Rev. 417; Solether and Jennings, The Minnesota Business Corporation Act, id. at 
419; Sterling, Modernizing California’s Corporation Laws, id. at 453; Katz, The 
Illinois Business Corporation Act, id. at 473; Davies, Reflections of the Amateur 
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I. ORGANIZATION AND POWERS 


Definition of Terms. The frequent use of various terms peculiar 
to the corporation and its activities warrants the inclusion in a modern 
corporation act of concise definitions of each. This avoids both need- 
less repetition of such definitions and possible ambiguities of con- 
struction and interpretation. The following terms should be care- 
fully defined in a separate section on definitions: Corporation; do- 
mestic corporation ; articles and articles of incorporation; incorpora- 
tor; subscriber; shareholder; authorized capital stock or authorized 
shares; allotment; stated capital; paid-in surplus; registered office 
and registered agent; express terms and provisions of stock; certi- 
ficate of incorporation; treasury shares; and other of the more im- 
portant terms. Some of these are defined in subsequent sections of 
this discussion. 


Duration. It is generally concluded by practitioners that a Wis- 
consin corporation may have perpetual existence. But a question has 
sometimes arisen as to the exact legal status of such perpetual cor- 
porate existence. The present Wisconsin corporation laws contain 
no provision with reference to corporate duration, except Section 
181.03 providing that whenever the articles of incorporation shall 
provide a term to the duration of a corporation, it shall cease to exist 
at the time so fixed.’ It is suggested that a revised section on dura- 
tion provide substantially that a corporation shall have perpetual ex- 
istence unless a limited period of duration is stated in its articles 





Drajtsmen of the Ohio General Corporation Act, id. at 487; and Hills, Account- 
ing in Corporation Law, id. at 494. 

Dean Lloyd K. Garrison presented a report of the Committee on Redraft of 
Statutes Relating to Corporations at the 1938 Convention of the State Bar Asso- 
ciation of Wisconsin, held in June, 1938. Dean Garrison outlined the problems 
involved in a revision of corporation laws, as follows: (1) Ambiguities or uncer- 
tainties resulting from imperfect draftsmanship; (2) Omissions of provisions which 
are customarily found in modern corporation statutes; (3) Branches of corpora- 
tion law which have been traditionally left to judicial decision, but which now, 
in the light of experience and of decision, need to be given statutory attention; 
(4) Some questions of policy raised by existing statutory provisions or by com- 
mon law questions not yet settled by the courts. See The 1938 State Bar Conven- 
tion, Redraft of Wisconsin Corporation Laws, (1938) 11 Bull. of State Bar Ass’n. 
of Wis. 133. 

*Wis. Stat. (1937) §181.03. The former section, Wis. Stat. (1933) 
§180.02(1)(h), was amended by Chapter 142, Laws of 1935, so as to eliminate any 
duration provision. 

*Del. Act §5(6); Ill, Act §$§47(c), 74; Minn. Act §3(I)(b). Sections re- 
ferred to throughout this discussion are taken from the following statutes and acts: 





oe 
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of incorporation. This is a common provision in the corporation acts 
of other states.? The following provision is suggested : 


A corporation shall have perpetual existence unless a limited 
period of duration is stated in its articles of incorporation. If a 
limit is stated, the corporation shall nevertheless, after the expira- 
tion of such limit, continue legally and for all purposes, to exist, 
but any shareholder may petition for a judicial dissolution as 
provided in section . . . , unless prior to the filing of such peti- 
tion, the period of duration has been extended as provided by law. 


Corporate Name. The present Wisconsin law provides merely 
that the corporate name shall not contain the names of individuals 
in the manner in which they are ordinarily used in partnership or 
business names, and shall be such as to distinguish it from any other 
domestic or foreign corporation licensed in this state. Many mod- 
ern corporation acts contain mandatory provisions to the effect that 
the corporate name shall include the word “corporation” or “incor- 
porated” or the abbreviation “inc.” or “corp.”* Furthermore, many 
of the statutes contain provisions to the effect that the corporate name 
shall not be such as is likely to mislead the public, nor the same as, 
nor deceptively similar to, the name of any other domestic or foreign 
corporation, or to the trade name of any person or association doing 
business in the state, without their consent. This provision is largely 
declaratory of the common law; independent of statute, under com- 
mon law principles, the exclusive right of a corporation to its particu- 
lar name is upheld.5 

While judicial decision has somewhat clarified and defined the 
extent of this statutory limitation, the author is of the opinion that 
it is desirable to give legislative sanction to these judicial rules. A 
provision modelled upon the following one is suggested: 


(1) The corporate name shall not contain the names of in- 
dividuals in the manner in which they are ordinarily used in part- 





California: Cal. Civ. Code (Deering, 1937) Part IV. 

Illinois: Ill. Rev. Stat. (State Bar Ass’n. ed. 1937) c. 32. 

Delaware: Del. Rev. Code (1935) c. 65. 

Minnesota: Min. Stat. (Mason, 1927) c. 58; Supp. 1938. 

Ohio: Ohio Gen. Code Ann. (Page, 1938) Vol. 6. tit. IX (Lifetime ed.) 

Wisconsin: Wis. Stat. (1937) c. 180 et seq. 

Uniform Act: Uniform Bus. Corp. Act, Nat. Conference of Comm’rs. on 

Uniform State Laws (1928), 9 U. L. A. 39 et seg. (1932). 

* Wis. Stat. (1937) §180.02(1)(b). 

“Uniform Act §4(I) ; Del. Act §5(1); Ill. Act §9(a) ; Minn. Act §4(I). 

* American Steel Foundaries v. Robertson, 269 U. S. 372, 46 Sup. Ct. 160 
(1925) ; Henderson, Wisconsin Corporations (1932) §23. 
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nership or business names, but shall contain the word “corpora- 
tion” or “incorporated” or the abbreviation “inc.” or “corp.” 
The provisions of this subsection shall not affect the right of 
any corporation existing at the time this Act takes effect to con- 
tinue the use of its name nor shall this section apply to non-stock, 


non-profit corporations. 


(2) The corporate name shall not be such as is likely to mis- 
lead the public, nor shall it be the same as, or deceptively similar 
to, the name of any other domestic corporation or foreign cor- 
poration licensed to do business in this state, or to the trade name 
of any person or association doing business in this state, unless 
the written consent of such other domestic or foreign corporation 
or person or association to the use of such name has been filed with 
the articles of incorporation.® 


(3) This section shall not limit the law relating to unfair 
competition or unfair practices or the right to acquire and protect 
trade names. 


(4) No corporation formed under this Act shall include in its 
name words such as “trust,” “bank,” “insurance,” “savings,” 
and others, likely to indicate that the corporation is one required 
to be organized under some other chapter of the statutes. 


(5) The use of a name in violation of this section shall not 
affect the corporate existence, but upon application of the state 
or any interested person, association or corporation, the corpor- 
ation may be enjoined from continuing business under such name, 
although a certificate of incorporation has been issued." 


Reservation of a Corporate Name. Under the present Wisconsin 
statutes, there is no legislative authority for reserving a corporate 
name except by the filing of articles of incorporation. But those who 
administer the corporate laws in this state have devised a practical 
method of reserving names.* Whenever a group of prospective in- 





* Thirty-eight jurisdictions prohibit the assumption of a name similar to that 
of an existing domestic corporation, while twenty-two states have the further pro- 
vision that the name shall not be similar to that of any foreign corporation 
authorized to do business in the state. 

‘The purpose of this paragraph is to prevent the unlawful assumption of a 
corporate name from being construed as a defect in incorporation. The remedy 
under this provision is to enjoin a validly incorporated company from the use 
of an improper name. 

*The author is grateful to Mr. Herbert E. Whipple of the office of the Sec- 
retary of State for his patience and kindness in explaining this and other pro- 
cedures utilized in that office. 
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corporators send an inquiry to the office of the Secretary of State as 
to whether a specified name is available for corporate use, they are 
advised that the name, if available, will be reserved for them for 
a reasonable length of time. At the same time, a reservation slip is 
inserted in the alphabetical index file of all existing corporations. 
When the articles of incorporation are filed or after a reasonable 
length of time has elapsed, the reservation slip is withdrawn. The 
very existence of such a procedure is a manifestation of the need for 
statutory authority so that the scheme could not be questioned. A 
simple provision, such as the following one, is desirable: 


Any attorney may, upon the payment of a fee of one dollar, 
obtain from the secretary of state a certificate of reservation of 
any name which may lawfully be assumed; upon the issuance of 
such certificate, the name stated therein may be reserved for a 
period of sixty days. 


II. OpeRATION AND MANAGEMENT 


Filing Fees. The Wisconsin law provides in Section 180.02 (3) 
that the filing fees for the certificate of incorporation shall be $25.00 
for the first $25,000 of authorized capital stock and $1.00 per thou- 
sand for each thousand of authorized capital stock in excess of 
$25,000. The filing fee for no par value stock as provided in Section 
182.14(2) is five cents per share. The minimum fee in all cases is 
$25.00. Any increase of capital stock after incorporation is treated 
similarly. In addition, the Register of Deeds of the county in which 
the certified copy of the articles of incorporation are filed is entitled to 
a fee of twenty-five cents for his services.® 

It has been said that in the incorporation fees may be revealed 
one of the most cogent reasons for the incorporation of Wisconsin 
business in other states. Practitioners in the state and students of 
corporate law have long felt that the incorporation fees in Wisconsin 
are unduly high and entirely out of line with those of other states. 
An attempt has been made to reduce them somewhat in the following 
suggested section :™ 





* Wis. Stat. (1937) §180.02(2). 

* Shiels) Why Do Wisconsin Concerns Incorporate in Other States (1936) 
11 Wis. L. Rev. 437. 

“ Existing exemptions and concessions to certain types of business will con- 
tinue to be made under the revised section. 
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Filing fees shall be paid to the secretary of state as follows: 


(1) (Grants exemptions and concessions to manufacturers of 
beet sugar, butter, cheese, etc.) 

(2) By every other corporation, twenty dollars for the articles 
and ten dollars for each amendment, or for an agreement 
of consolidation and merger, and fifty cents for each one 
thousand dollars of its authorized capital stock in excess 
of twenty-five thousand dollars. In addition, there shall 
be paid two cents for each share of no par value stock 
authorized, up to and including 25,000 shares; one cent 
for each share authorized in excess of 25,000 shares, up 
to and including 200,000 shares; one-half cent for each 
share authorized in excess of 200,000 shares. 


Table I indicates a comparison of filing fees for par value shares 
of California, Delaware, Illinois, and Minnesota, with the fees under 
the present Wisconsin law and those under the revised Wisconsin fee 
schedule, as suggested above. Table II shows a like comparison of 
the filing fees of no par value shares. A study of these schedules 
clearly reveals the distortion characteristic of the present Wisconsin 
laws. By reducing filing fees moderately as suggested, it is very 
likely that more revenue will accrue to the state, without prejudicing 
shareholders, the investing public, or the state. 


TABLE I 


A comparison of filing fees in California, Delaware, Illinois, Minnesota, and 
Wisconsin (under present law and under proposed revision). 


Par Value Shares 


Amount of Stock Present Revised 
Authorized Calif. Del. Tl.* Minn. Wis. Wis. 
$5,000 $1500 $ 050 $ 22.50 $ 5000 $ 25.00 $ 20.00 
10,000 15.00 1.00 25.00 50.00 25.00 20.00 
25,000 15.00 2.50 32.50 50.00 25.00 27.50 
50,000 25.00 5.00 45.00 50.00 50.00 40.00 
100,000 50.00 10.00 70.00 75.00 100.00 65.00 
200,000 50.00 20.00 120.00 125.00 200.00 115.00 
500,000 75.00 50.00 270.00 275.00 300.00 265.00 
1,000,000 100.00 100.00 520.00 525.00 1,000.00 515.00 
2,000,000 150.00 200.00 1,020.00 1,025.00 2,000.00 1,015.00 
5,000,000 300.00 350.00 2,520.00 2,525.00 5,000.00 2,515.00 
10,000,000 550.00 600.00 5,020.00 7,525.00 10,000.00 7,515.00 


* The new Illinois Business Corporation Act changes the basis of fees from 
the authorized capital to the capital actually paid in. For this reason, it is 
assumed that the amounts authorized are actually paid in, to facilitate the com- 
parison. 


eer 
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TABLE II 
A comparison of filing fees in California, Delaware, Minnesota, and Wisconsin 
(under present law and under proposed revision) .* 
No Par Value Shares 


No Shares Present Revised 
Authorized Calif. Del. Minn. Wis. Wis. 
$5,000 $ 2500 $ 25.00 $ 275.00 $ 250.00 $ 100.00 
10,000 50.00 50.00 525.00 500.00 200.00 
25.000 75.00 112.50 1,275.00 1,250.00 500.00 
50,000 75.00 175.00 2,525.00 2,500.00 750.00 
100,000 100.00 300.00 5,025.00 5,000.00 1,250.00 
200,000 150.00 550.00 10,025.00 10,000.00 2,250.00 
500,000 300.00 1,300.00 25,025.00 25,000.00 2,750.00 
1,000,000 550.00 2,550.00 50,025.00 50,000.00 6,250.00 
2,000,000 1,050.00 5,050.00 100,025.00 100,000.00 11,250.00 


* The new Illinois Business Corporation Act changes the basis of fees from 
the authorized capital to the capital actually paid in. For this reason, a compari- 
son with the other states concerning the fees on no par value shares is impossible 
here. 


Minimum Amount of Paid-in Capital. In Wisconsin, a corpora- 
tion cannot transact business other than with its members until fifty 
per cent of its authorized stock shall have been subscribed and twenty 
per cent thereof paid in.1? If any obligation is contracted without the 
requisite subscribed and paid-in capital, the corporation has no right 
of action thereon; but the incorporators, subscribers, and existing 
shareholders, authorizing such transaction, having knowledge thereof, 
or consenting to the incurring of any such debt or liability, are per- 
sonally liable upon the same.'® 

The object of the fifty-twenty per cent requirement is to protect 
creditors and even shareholders in a limited sense, by requiring that 
a fund be set up before any business may legally be transacted.’ 
While it is true that this requirement affords some protection, it is 
perhaps a little extreme. It is proposed that the fifty-twenty per cent 
requirement be revised to permit the corporation to transact business 
with others than its members after one-fifth of the shares of each 





* Wis. Stat. (1937) §180.06(4). The twenty per cent which must be paid in 
under this section may be paid in labor or in property. La Crosse Brown H. Co. 
v. Goddard, 114 Wis. 610, 91 N.W. 225 (1902). 

See note 12, supra. 

“It has been said that the object of §180.06(4) is to prevent fictitious and 
fraudulent corporations from extorting money from shareholders and obtaining 
credit when they have no real basis of capital upon which to do business and 
no resources to meet their liabilities. Anvil Mining Co. v. Sherman, 74 Wis. 226, 
42 N.W. 226 (1889). 
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class of its authorized capital stock have been subscribed and actually 
paid in. 

The present Wisconsin statutes expressly authorize a reduction 
of capital stock by amendment to the articles of incorporation and 
in such instance the shareholders are personally liable for any 
amount refunded to them.’® The question arises: When a corpor- 
ation has once met the minimum requirements, does the subsequent 
reduction of its outstanding capital stock, due to the repurchase and 
cancellation of shares by the corporation, to an amount below the 
minimum percentages originally required, affect the continued ex- 
istence of the corporation? Do the same consequences flow from a 
failure to maintain the requisite subscribed and paid-in capital at 
all times as result from an initial failure to obtain the requisite sub- 
scribed and paid-in capital? The present Wisconsin statutes are silent 
in this respect, and there is apparently no judicial authority in this 
state on the point. It is submitted that the statutes should be revised 
to clear up this “blind spot” if the requirements are desirable in the 
first instance. 


Registered Office and Registered Agent. Another respect in 
which the state corporation statutes might well be improved upon 
is by including a provision that every corporation maintain in this 
state a registered office and a registered agent.1® The original des- 
ignation of these would be indicated in the original articles of incor- 
poration on file in the office of the Secretary of State and with the 
Register of Deeds. A change in the registered office or registered 
agent might be made by filing a duplicate original of the designation 
of such change with the Secretary of State and recording a duplicate 
original thereof with the Register of Deeds. 

The purpose of such a section is to render the corporation more 
readily amenable to the service of process than under the present 
statutes, although the new or revised section by its terms should 
not prevent the service of any process as provided in Section 181.12. 
The following section might be adopted: 


(1) Every corporation shall maintain in this state a registered 
office and a registered agent in it. 

(2) A corporation may change its registered office or its 
registered agent at any time, by filing a duplicate original of the 





* Wis. Stat. (1937) §182.08. 
* Many of the modern corporation statutes provide for a registered office 
and a registered agent, with similar provisions. Calif. Act §373; Del. Act§48; 
Til. Act §§11, 12, 13; Minn. Act §32; Ohio Act §8623-129; Uniform Act §34. 
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designation of such change with the secretary of state and re- 
cording a duplicate original thereof with the register of deeds. 

(3) Service upon such registered agent of any process, notice, 
or demand against the corporation shall be service upon the cor- 
poration. This section shall not prevent the service of any pro- 
cess, notice or demand as provided in section 262.09. 


De Facto Corporations. The Wisconsin laws'* now provide that 
no corporation shall have legal existence until its articles, certified 
by the Secretary of State, are left for record with the Register of 
Deeds. The extent, however, to which the certificate of incorporation 
when issued is evidence, either conclusive or presumptive, except 
as against the state, that the corporation has been duly organized, is 
left entirely in doubt. Here, therefore, is the wedge for the applica- 
tion of the great body of law with respect to de facto corporations. 

The requirements for a de facto corporation include not only a 
valid law under which a corporation may be organized and be a user 
of corporate powers, but also a “color of legal right” or sufficient acts 
done towards compliance with the statutes to give a semblance of 
corporate existence.® While the author has found no judicial auth- 
ority on the point, it is probable that no steps short of securing a 
certificate of incorporation would be held to constitute such apparent 
compliance.!® 

It is suggested that a provision be inserted to the effect that the 
certificate of incorporation when issued shall be conclusive evidence, 
except as against the state, that the corporation has been duly incor- 
porated, and that in case of failure to record the original articles as 
prescribed by statute, no one but the state in an appropriate proceed- 
ing may challenge the existence of the corporation.”° 

The purpose of such a provision is obvious. Under it, there 
would be no corporation de facto, by estoppel or otherwise, until the 
certificate of incorporation has been issued. After the certificate has 
once been issued, no attack could be made on the corporate existence, 





Wis. Stat. (1937) §180.02(2). 

** Bergeron v. Hobbs, 96 Wis. 641, 71 N.W. 1056 (1897) ; Henderson, Wisconsin 
Corporations (1932) §28. 

* Fletcher, Corporations (Perm. ed. 1931) §3829. 

*It is important to keep in mind that the remedy of quo warranto is de- 
signed to vindicate public rather than private rights. State v. Norcross, 132 Wis. 
334, 112 N.W. 40 (1907). The wrongs complained of are of public, not of private 
concern, and the proceeding is not a private action, even though instituted as 
the result of information given the Attorney General by a private individual or 
association. Fletcher, Corporations §2330. 
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except in an action of quo warranto brought by the state to challenge 
the assumption by individuals of corporate powers. 


Ultra Vires: Defenses Not Available to the Corporation. Despite 
the chaos and confusion which generally characterizes the judicial 
interpretation of the doctrine of ultra vires,24 there is substantial 
unanimity among courts as to the following rules of law :?* (1) When 
a corporation engages in an ultra vires activity, responsibility will 
attach to the corporation for torts committed by its agents, acting 
within their authority, in the course of that business. (2) No one 
but the state can attack a fully executed transfer of real property 
to a corporation even though ultra vires. (3) Even though ultra 
vires, a contract which has been fully performed on both sides will 
stand as a foundation of rights acquired under it. (4) An ultra 
vires contract, when wholly exectory on both sides, cannot be en- 
forced by either party thereto, either in law or in equity. (5) A 
non-assenting shareholder may enjoin a threatened ultra vires act 
or contract of the corporation. (6) An ultra vires act does not termin- 
ate corporate existence automatically, but furnishes a ground for the 
forfeiture of the corporate charter, or for ousting it from the ex- 
ercise of such unauthorized or prohibited powers. 

The vital point of conflict centers around contracts which have 
been either fully performed by one party, or but partially performed 
by one or both parties. 

One view, adhered to by the federal courts and by a minority of 
the state courts, is predicated upon the “limited capacity” theory. 
The doctrine is that ultra vires acts of a corporation cannot result 
in a contract because a corporation cannot do what it has not been 
given the authority to do; that, therefore, since a contract as such 
is non-existent, no action will lie for breach or specific performance 
thereof.2* However, the harshness of this doctrine has been tempered 





™ The classical definition of the term “ultra vires” is to the effect that it de- 
notes some act or transaction on the part of a corporation which, although not 
unlawful or contrary to public policy if done or executed by an individual, is 
beyond the legitimate powers of the corporation as they are defined by the statutes 
under which it is formed, or which are applicable to it, by its charter or 
articles of incorporation. 2 Machen, Corporations (1908) §1012. 

* This is based upon Stevens, A Proposal as to the Codification and Restate- 
ment of the Ultra Vires Doctrine (1927) 36 Yale L. J. 297, 300, 305. See also 
Fletcher, Corporations §3453 et seq. 

* Fletcher, Corporations §3468 et seg.; Richards, The Doctrine of Ultra Vires 
(1925) 3 Wis. L. Rev. 127, 134; Stevens, loc. cit. supra note 22, at 307. 
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somewhat by the United States Supreme Court by granting relief 
upon the doctrine of unjust enrichment in the law of quasi-contracts.™* 

The other view, adopted by a large majority of the state courts, 
including Wisconsin, is based upon a “special capacity” theory. 
Under this view it is said that an ultra vires contract which has been 
performed either wholly by one of the parties or partially by one 
or both parties, will serve as the basis of an action to secure damages 
or compel specific performance; that such ultra vires contract being 
neither malum in se nor malum prohibitum, it is not illegal in any 
sense; and that public policy, as well as equity and justice, prohibits 
the unconscionable defense of ultra vires from being asserted to 
escape liability.” 

Some courts have felt that since an ultra vires act is contrary 
to public policy, collateral attack is necessary to check the invasion 
of corporations into unauthorized fields. This assertion may be 
refuted by pointing out that sufficient control is exercised over corpor- 
ations in this respect by vesting in the shareholders the right to enjoin 
ultra vires action; by permitting the state to forfeit the corporate 
charter in such event; and by making corporate agents liable to the 
corporation for damages which it suffers because of ultra vires 
transactions which such agents have participated in, without the sanc- 
tion of the corporation or the state. In fact, when a corporation is 
protected by permitting the plea of ultra vires to be interposed, it 
is apparent that ultra vires acts will thenceforth be encouraged.”* 

It has also been urged that if the defense of ultra vires be abol- 
ished, corporate creditors will be prejudiced by the lack of protection. 
The theory is that creditors have contracted with the corporation re- 
lying upon the fact that its assets would not be dissipated in ultra 
vires transactions. But there is little judicial authority to support such 
a theory; where a corporate creditor has been permitted to enjoin a 
threatened ultra vires transaction, such relief has always been predi- 
cated upon some other theory, as a potential fraudulent conveyance." 
As indicated above, the shareholder has the right to enjoin ultra vires 
action, the state has the power to forfeit the corporate character for 





* Central Transportation Co. v. Pullman’s Palace Car Co., 130 US. 24, 
11 Sup. Ct. 478 (1891). 

> Hubbard v. Haley, 96 Wis. 578, 71 N.W. 1036 (1897); Bullen v. Milwaukee 
Trading Co., 109 Wis. 41, 45, (1901); Wuerflor v. Trustees Grand Grove 
W.O.D., 116 Wis. 19, 90 N.W. 1081 (1902); Fletcher, Corporations §3468. 

* Uniform Act §11; Zinc Carbonate Co. v. First Nat. Bank, 103 Wis. 125, 
131, 79 N.W. 229 (1899); American Express Co. v. Citizens’ State Bank, 181 
Wis. 172, 194 N.W. 427 (1923); Stevens, loc. cit. supra note 22, at 307. 

* Force v. Age-Herald Co., 136 Ala. 271, 35 So. 866 (1902). 
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such conduct, and the responsible corporate agents are answerable 
to the corporation for damages—these safe-guards are obviously 
sufficient to protect creditors. 

It is sometimes said that the defense of ultra vires is needed for 
the protection of the shareholders themselves. It would seem that the 
recognized principles of agency afford ample protection in this re- 
spect. A corporation as such cannot act at all but through its agents, 
and may therefore be likened to the natural person who acts through 
his agent. It follows that when an act is done for the corporation by 
another, such act is no less a corporate act because it is done without 
corporate authority. The problem yet to be solved is when an act 
done by corporate agents is to be considered a “corporate act’ within 
the scope of the agency rules suggested herein.”* 

The common law rule was that the filing of actual articles of in- 
corporation was notice to all the world of their contents, and as such, 
prevented a plea of reasonable reliance by one not aware of the 
limitations of corporate powers.?® The doctrine of constructive notice 
of charter limitations upon the authority of directors and officers 
ought, perhaps, be expressly abolished by statute. Justification for 
such abolition is that it is unreasonable to charge third persons with 
notice of the contents of the filed articles. 

There still remains the problem of whether ultra vires should be 
available as a defense to one chargeable with knowledge of the extent 
of corporate authority. It would seem that since the primary purpose 
of corrective legislation is to augment the certainty and stability of 
legal transactions in the commercial world, it should not be weakened 
by the uncertainties of a judicial construction involving the extent of 
such knowledge of corporate power and authority. The point is moot, 
however.®° 

It is obvious that legislative enactment is necessary to clarify 
the ultra vires doctrine. The problem, however, is an extremely com- 
plicated one. The revision should give legislative enunciation to the 
existing doctrine of ultra vires in Wisconsin, remove altogether the 
vitiating effect of the constructive notice doctrine, protect third parties 
who have dealt in reliance upon the corporation’s power to act, and 





* Stevens, loc. cit. supra note 22, at 335. 
* Ballantine, Private Corporations (1930) §79. 
See Ballantine, California Corporation Laws (1932) §289. 
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at the same time guarantee to shareholders the right to enjoin ultra 
vires acts. The following section is designed to fulfill the need: 


No objection that a corporation has exceeded or is exceeding 
the powers expressed or implied in its articles or by this Act, or 
that the person or persons making any contract, incumbrance, or 
conveyance of real or personal property on behalf of the corpor- 
ation did not have actual authority to do so, shall be asserted in 
any action, except : 

(1) by a shareholder against the corporation or directors or 
officers to enjoin the doing or continuation of unauthorized acts, 
where innocent third parties without actual knowledge of the want 
of authority have not materially changed their positions in re- 
liance thereon ; or 

(2) by the corporation, directly or through a receiver, trustee 
or other legal representative, or by shareholders in a representa- 
tive suit, (a) against directors or officers of the corporation for 
damages caused by the violation of their authority, or (b) against 
a party for recission of any contract or incumbrance or convey- 
ance of real or personal property, or for damages caused by the 
execution or granting thereof, where such party had actual 
knowledge that the execution or granting thereof was beyond the 
expressed or implied powers of the corporation or that the person 
or persons making such contract, incumbrance or conveyance on 
behalf of the corporation had no authority to make it; or 

(3) by the state, to enjoin the doing or continuation of un- 
authorized acts or to forfeit the corporate articles and dissolve 
the corporation. 


By-Laws. It has been said that the power to enact by-laws rests 
primarily with the shareholders and cannot be exercised by the direc- 
tors unless so authorized by law, by the articles of incorporation, or 
by proper action of the shareholders.** Since the Wisconsin corpora- 
tion statutes are silent as to whether directors have the power to adopt, 
amend, or repeal by-laws, even if they should be so authorized by 
the articles of incorporation, it is often thought that .uch power re- 
sides exclusively in the shareholders. 

It is suggested, therefore, that a new provision be enacted to the 
effect that the power to adopt, amend, or repeal the by-laws of a cor- 
poration be vested in the board of directors unless otherwise re- 
served to the shareholders by the articles. This provision is in keep- 





™ Hughes v. Wisconsin Odd Fellows’ Mut. Life Ins. Co., 98 Wis. 292, 73 N.W. 
1015 (1898) ; North Milwaukee Town Site Co. No. 2 v. Bishop, 103 Wis. 492, 79 
N.W. 785, 45 L.R.A. 174 (1898). 
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ing with the exigencies of modern business.8? The section submitted 
below embodies these suggestions : 


(1) The power to adopt, amend, or repeal the by-laws of the 
corporation shall be vested in the board of directors, unless other- 
wise reserved to the shareholders by the articles. The by-laws may 
contain any provisions for the regulation and management of the 
affairs of the corporation not inconsistent with law or the articles. 
Such by-laws shall be adopted, amended, or repealed only upon 
a vote of the majority of the board of directors unless a greater 
vote be prescribed in the articles. 

(2) Every corporation shall keep in its registered office a 
copy of its by-laws, certified by the secretary, which shall be 
open to inspection by the shareholders at all reasonable times dur- 
ing office hours. 


Voting by Proxy. Section 182.15 makes no express provision for 
voting by proxy at meetings other than for the purpose of electing 
officers ; proxies may be used at other meetings only if the by-laws so 
provide. But there seems to be no good reason why proxies should 
not be utilized at any meeting even if the by-laws do not so provide. 
The statute should be amended so as to enlarge the use of the proxy 
in this fashion. 

Other desirable provisions relating to proxies, not found in the 
present Wisconsin statutes, might include any or all of the follow- 
ing, which would be used in clarifying by statute the exact status of 
the proxy as a voting device :** 


(1) Unless otherwise provided in the appointment, the au- 
thority granted by proxy shall cease eleven months after the ap- 
pointment. The authority of such proxy, if not coupled with an 
interest, may be terminated at will irrespective of any restrictions 
contained therein to the contrary. The authority granted by proxy 
shall be terminated by the shareholder (a) by his giving written 
notice of revocation to the corporation, (b) by his presence at a 
shareholders’ meeting and his election to vote in person, or (c) 





™One of the most popular features of the Delaware corporation law is the 
provision permitting directors to adopt, amend, or repeal by-laws, when so author- 
ized by the articles of incorporation. Del. Act §2(6). The present Wisconsin 
provision and its judicial construction have already been indicated. Despite all 
this, twenty-five of the eighty-four concerns incorporated in Delaware gave such 
a sanction to the directors. Shiels, loc. cit. supra note 10, at 468. Many of the 
modern acts have provisions corresponding to the one suggested: Calif. Act 
$§301-3; Del. Act $12; Ill. Act §25; Minn. Act §23; Ohio Act §8623-61; Uniform 
Act §26. 

* Other states have similar provisions: Calif. Act. §321; Ill. Act §28; Minn. 
Act §25 (IV); Ohio Act §8623-53; Uniform Act §28 (IV). 
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by a subsequent appointment of a proxy filed with the secretary of 
the corporation. 

(2) The authority granted by proxy shall not be revoked by 
the death or incapacity of the maker unless, before the vote is 
counted or the authority is exercised, written notice of such death 
or incapacity is given to the corporation. 


Shareholders’ and Directors’ Meetings. The Wisconsin statutes 
are silent as to whether meetings of directors or of shareholders may 
be held outside of this state. However, our court has intimated in 
Heath v. Silverthorn Lead Mining & Smelting Co.** that such meet- 
ings without the state are not valid. Somewhat later, it was indicated 
that the shareholders who are present at such “outside” meetings are 
bound thereby.*® Still later, it was said,®* on the basis of the Siver- 
thorn case and upon the theory that no legislation has been enacted 
indicating that it is the policy of this state to sanction such a pro- 
cedure, that corporate meetings may not be held outside the State 
of Wisconsin. The most recent pronouncement on the subject, made 
with reference to an insurance corporation, seems to have receded 
from the definiteness of the former opinion by ruling that such cor- 
porate meetings are of doubtful validity." It has been the practice of 
the office of the Secretary of State of Wisconsin to refuse to file 
articles of incorporation containing a provision for meetings out- 
side this state. 

This state of facts should stimulate a serious consideration of the 
merits of a provision permitting corporate meetings to be held out- 
side of the state. The business expediency of such a provision is ap- 
parent.** It would be desirable to have a definite legislative pro- 
nouncement of the policy of this state in this respect.*® 


Executive Committee of Directors. The present Wisconsin laws 
contain no provision dealing with the power of delegation to an exe- 
cutive committee of directors. It has been said, relying upon the case 





* 39 Wis. 146 (1875). 

* Ops. Att’y. Gen. 608 (1908); Henderson, Wisconsin Corporations (1932) 
158. 
* 8 Ops. Att’y. Gen. 572 (1919). 

710 Ops. Att’y. Gen. 534 (1921). 

*In fact, in a recent study by John H. Shiels, it is indicated that of eighty- 
four concerns incorporated under Delaware laws and licensed in Wisconsin to do 
business, sixty-three corporation charters extend the right to both directors and 
shareholders to hold their meetings outside the state of Delaware. Shiels, loc. cit 
supra note 10, at 470. 

* Other jurisdictions have corresponding provisions: Calif. Act §§307a, 307b, 
309; Del. Act §80; Ill. Act §§39, 40; Minn. Act §27(IV); Ohio Act §8623-57; Uni- 
form Act §31(III). 
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of Black River Improvement Co. v. Holway, that the board of di- 
rectors may delegate duties to committees of its own members. The 
Black case, in reality, is one of ratification by the corporation of the 
acts of its agents. Furthermore, in Perfex Radiator Co. v. Goetz,“ 
it is clearly stated that it is ordinarily illegal for a board of directors 
to delegate powers vested in them either by statute or by articles 
of incorporation, unless expressly authorized by law. 

The wisdom of permitting a board of directors to delegate its 
powers to an executive committee was seriously questioned in Ames 
v. Goldfield M.M. Company.*? It was said that the shareholders of a 
corporation have a right to expect from their directors a conscientious 
consideration of every proposition presented which involves any in- 
terest of the corporation; and that as the greatest wisdom results 
from conference and exchange of individual views, the united wisdom 
of a majority of the members of the board itself should be required.* 

However this may be, it would seem that the demands of modern 
and legitimate business are such as to require many matters of im- 
portance to be acted upon promptly.** It is frequently impossible to 
secure the required board action without undue delay. It is obvious 
that since the directors are merely the representatives of the share- 
holders, the extent to which the board of directors may delegate its 
functions to a lesser body or to an individual depends upon the extent 
to which the shareholders have conferred delegable duties upon such 
board or have assented to or ratified the same. It is within these limi- 
tations that functions of the board of directors may be delegated to 
an executive committee under a statute sanctioning such delegation. 

A provision similar to the following might well be added to the 
present Wisconsin corporation statutes :* 


If the articles so provide, the board of directors, by resolution 
adopted by a majority of the whole board, may designate two or 


“85 Wis. 344, 55 N.W. 418 (1893); See Henderson, Wisconsin Corp.rations 
(1932) §201. 

“179 Wis. 338, 191 N.W. 755 (1923). 

“227 Fed. 292 (W.D. Wash. 1915). 

“Id. at 301. 

“In a recent study on why Wisconsin concerns incorporate in other states, it is 
shown that of eighty-four concerns incorporated under the laws of Delaware 
(which permits delegation to committees) and licensed to do business in Wisconsin, 
ten valued the delegation provision sufficiently to make it a part of their articles 
of incorporation; it was concluded that the provision is of such importance as 
to be a motivating force in the Delaware incorporation of Wisconsin business. 
Shiels, loc. cit. supra note 10, at 466-7. 

“Most of the modern acts sanction the use of an executive committee under 
similar restrictions. Calif. Act §308; Del. Act §9; Ill. Act §38; Minn. Act §27 
(IV) (h); Ohio Act §8623-60; Uniform Act §31(III)(c). 




















March] WISCONSIN CORPORATION STATUTES 189 


more directors to constitute an executive committee, which com- 
mittee, to the extent provided in said resolution or in the articles, 
shall have all the authority of the board of directors in the man- 
agement of the corporation, except the power to declare dividends 
and to adopt, amend, or repeal by-laws. The designation of such 
committee and the delegation thereto of authority shall not operate 
to relieve the board of directors or any member thereof of any 
responsibility imposed by law upon it or him. The appointment of 
any committee or the delegation of particular powers to it may be 
revoked at any time by the board of directors. 


The limitation upon the authority of the directors to delegate the 
power to declare dividends and to adopt, amend, and repeal by-laws 
is inserted as a safe-guard against possible abuse of the device, since 
such matters are deemed to be of such fundamental importance that 
no smaller body than the majority of the entire board of directors 
ought to be permitted to pass upon them. 


Directors—Removal. The Wisconsin laws make no specific pro- 
vision for the removal of directors or other officers. At common law 
every corporation has, as incidental to its existence, the power of 
removing officers, but generally such power can be exercised only 
for cause and after notice and hearing.** 

It is submitted that by specific legislative authority, the corpora- 
tion ought to be given the power to remove the entire board of di- 
rectors or any individual director, with or without cause, by the vote 
of the holders of a majority of the outstanding shares entitled to 
vote; except that, unless the entire board be removed, no director 
ought to be removed if the votes of a sufficient number of shares are 
cast against his removal, which, if then cumulatively voted at an 
election of the full board of directors, would be sufficient to elect 
him.*? 


O ficers—Directors ; Vacancies. Section 180.15 provides that the 
stock held by one corporation in another shall be voted by the presi- 
dent of the former, unless its board of directors, by resolution, des- 
ignates some other person for that purpose; and the officers of the 
former corporation may be chosen, qualify, and act as directors and 
officers of the latter corporation. The question has at times arisen 





“Wolf v. Gegenseitige Unterstuetzungs Gesellschaft Germania, 149 Wis. 576, 
136 N.W. 175 (1912). 

“The purpose of the proviso is to protect the minority interests against the 
arbitrary action of the majority and contemplates that cumulative voting for 
directors is sanctioned. The corresponding provisions of other jurisdictions are: 
Calif. Act §310; Ill. Act §44; Minn. Act §§28(1), 28(II); Ohio Act §8623-59. 
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whether a director is an officer within the meaning of this section so 
as to qualify him to act as a director in another corporation. The 
phrase “any officer or director” instead of merely “officers” might 
well be inserted to clear up this existing ambiguity in the statute. 

Section 181.13 provides that directors may fill vacancies. Does 
the term “vacancy” include an office created by an amendment to the 
articles such as increasing the number of the board of directors? It 
may be rather awkward to have shareholders act in such a situation. 

It often happens that a vacancy in the board of directors occurs 
leaving less than a quorum. May the remaining directors fill such 
vacancies? It might be desirable to have this question settled by a 
statute. 


Fiduciary Relation of Directors and Officers. It has generally 
been held in the federal courts and in most states, including Wis- 
consin, that the degree of care required of a director is the ordinary 
care of a director of a corporation in a like business, or, as it is gen- 
erally phrased, the degree of care an ordinarily prudent man would 
exercise under similar circumstances.*® 

From this generalization, the inquiry follows: To what extent 
does the fiduciary relationship of directors and officers, if any, apply 
to shareholders individually? This question may arise in the fol- 
lowing ways: the shareholders may be seeking to rescind a contract 
with a director or officer for the sale of their stock or such share- 
holders may be attempting to secure the return of their stock or may 
be seeking damages. 

Three distinct lines of authority may be discerned:*® (1) The 
directors deal with the shareholder as with a stranger. (2) “Special 
circumstances” affecting the value of the stock or attending the nego- 
tiations for purchase may cause the director to be liable for non- 
disclosure. (3) The duty to make adequate disclosure of all material 
facts devolves upon the directors in all cases when dealing for the 
purchase of corporate stock. 

The view that the director deals with the shareholder as with a 
stranger constitutes the present weight of authority and is based 
upon the theory that the corporation is an entity distinct from the 





“Rankin v. Cooper, 149 Fed. 1010 (C.C. S.D.N.Y. 1906) ; Swentzel v. Penn. 
Bank, 147 Pa. 140, 23 Atl. 405, 415 (1892); North Hudson Mutual Bldg. & Loan 
Ass’n. v. Childs, 82 Wis. 460, 52 N.W. 600 (1892) ; Killen v. Barnes, 106 Wis. 546, 
82 N.W. 536 (1900); Note (1923) 7 Marg. L. Rev. 159. 

“ This classification and the discussion is based upon a Note in (1936) 11 Wis. 
L. Rev. 547. 
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shareholder, the director having no official concern with the inde- 
pendent property right of the shareholder in his stock. 

The “special circumstances” theory, first enunciated in Strong v. 
Repide,®' was followed in Wisconsin in Nichols v. Sensenbrenner.®? 
The “special circumstances” of the Nichols case were the secrecy 
with which the director (who was also general manager and execu- 
tive vice-president) dealt, plus the non-disclosure of a pending sale 
of an interest in a subsidiary at a price much greater than its supposed 
value. However, confusion is injected into this doctrine in Wis- 
consin by the fact that the court in the Nichols case refers to a sup- 
posed trust relationship created by a deposit “agreement,” which was 
little more than an uncommunicated offer. 

The “full disclosure” doctrine is based upon the theory that “the 
director is the elected representative of the stockholder whose vote 
has placed him in the corporation as an ‘insider’ giving him a first 
hand knowledge of important developments, which, if generally 
known, would materially affect the selling price of the stock. It be- 
comes, therefore, grossly unjust to permit the director to appro- 
priate for his own exclusive benefit this knowledge and employ it to 
drive a sharp bargain with the shareholder whose vote has put him 
in a position to acquire it.”®* 

In view of the present judicial status of such fiduciary relation- 
ship of directors,™ it is suggested that their fiduciary obligations be 





* Krumbhoar v. Griffeths, 151 Pa. 223, 25 Atl. 64 (1892); Note (1933) 84 
A.L.R. 615; Note (1936) 11 Wis. L. Rev. 547. 

™ 213 U.S. 419, 29 Sup. Ct. 521 (1909). 

™ 220 Wis. 165, 263 N.W. 650 (1936). 

* Note (1936) 11 Wis. L. Rev. 547, 551. 

“Tt has been said that corporations, even though having identical officers 
or boards of directors, may deal with each other, and that the contracts made 
between them are not void, but merely voidable at the option of the injured party, 
if there has been any imposition or bad faith. Bergenthal v. Baynton A.L. Co, 
179 Wis. 42, 190 N.W. 901 (1922); State ex rel. Shinners v. Grossman, 213 Wis. 
135, 250 N.W. 832 (1933); 14 C.J. 125; 4 Fletcher, Corporations, §2376; 2 
Thompson, Corporations, §1241 et seg. Such transactions are not inherently im- 
moral or corrupt as many are led to believe. They are quite common in the 
business world. Section 180.15 which permits one corporation to hold stock in 
another corporation apparently is designed to encourage such practice. State 
ex rel. Shinners v. Grossman, supra. 

It has been held in Wisconsin that if a director or officer is questioned by 
the shareholder and such director or officer denies knowledge affecting the full 
value of the stock, his concealment of pertinent facts renders him liable. Schroeder 
v. Carrell, 192 Wis. 460, 212 N.W. 299 (1924). Likewise, a contract by the presi- 
dent of a corporation that a broker purchasing fifty shares of his (president’s) 
individual stock and sixteen other shares from the corporation should have the 
exclusive right while he owns such stock to purchase pulp wood for the corpora- 
tion, was invalid as against public policy by reason of the president’s individual 
interest. Kline v. Little Rapids Pulp Co., 206 Wis. 264, 240 N.W. 128 (1932). 
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defined by a statute enunciating a definite public policy of the state. 
It is suggested that a modified “special circumstances” doctrine be 
embodied in such statute. The exigencies of our modern business 
and industry demand a practical working rule to govern dealings be- 
tween corporations, directors and officers, or shareholders. All con- 
tracts or other transactions between corporations, directors, officers, 
or shareholders should always be subject to the general rule that di- 
rectors and officers should exercise their powers in good faith, and 
while directors should be held to reasonable fiduciary obligations, 
contracts and transactions to which they are parties, if just and rea- 
sonable in the light of all the circumstances, should be upheld even 
though the parties may be interested in their own behalf. 


The following section embodies the suggested revision: 


(1) Directors and officers occupy a fiduciary relationship to 
the corporation and shall exercise their powers in the utmost good 
faith, and with a view to the interests of the corporation. In the 
application of this principle, the courts may order the avoidance 
of corporate transactions in which a director or officer is per- 
sonally interested whenever justice may be done thereby. 


(2) Directors and officers occupy a fiduciary relationship to 
shareholders with whom they deal in purchasing or selling shares 
of the corporation’s stock. 


Loans to Directors, Officers, or Shareholders. Many of the mod- 
ern corporation statutes®* contain provisions to the effect that no 
corporation shall lend any of its assets to any director or officer of the 
corporation or to a shareholder on the security of his shares. And 
they further provide that if any such loan is made, it shall be im- 
mediately recoverable. The purpose of such a section is to protect the 
corporation and its creditors against the dissipation of corporate 





It has been said that a contract between a director and a purchaser of stock 
who became manager of the corporation, by which it was agreed that if the 
manager’s service should be terminated, the director would repurchase the stock and 
pay full par value plus pro rata profits, was void as against public policy, unless 
made with the knowledge and consent of all shareholders, because it interfered 
with the free and impartial discharge of official duty by such directors. Timme 
v. Kopmeier, 162 Wis. 571, 156 N.W. 961 (1916). 

% Ballantine, Questions of Policy in Drafting a Modern Corporation Law 
(1931) 19 Calif. L. Rev. 463, 475; See also North Hudson Mutual Bldg. & Loan 
Ass’n. v. Childs, 82 Wis. 460, 476, 52 N.W. 600 (1892); Killen v. Barnes, 106 Wis. 
546, 574, 82 N.W. 536 (1900); Note (1930) 5 Wis. L. Rev. 354, 356. 

% Calif. Act §366; Del. Act §36; Ill. Act §§42(d), 42(h) ; Minn. Act §31; Ohio 
Act §8623-123a. 
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funds. The present Wisconsin statutes contain no corresponding pro- 
vision. The following section is desirable in view of these facts: 


No corporation shall lend any of its assets to any director or 
officer of the corporation, nor to a shareholder on the security of 
its shares. If any such loan be made, it shall be immediately 
recoverable and the officers and directors who make such loan, 
or assent thereto, shall be jointly and severally liable for repay- 
ment or return thereof from the date such loan is made, but they 
shall be entitled to contribution from any other officer or director 
assenting to such loan, and shall be subrogated to any and all 
rights of the corporation against the borrower. 


Cumulative Voting. Is there a right on the part of the shareholder 
to accumulate his votes at an election of directors? Our statutes are 
silent on the point. 


The primary purpose of cumulative voting is to enable the mi- 
nority interests to utilize their votes to the best advantage by securing 
a representative minority on the board of directors. To facilitate this, 
the minority vote must be carefully cumulated and properly dis- 
tributed, or else the device of cumulative voting will become nugatory 
in effect. If the device is to mean anything at all, all directors must 
be voted for at one time. 


Some such provision as the following is suggested : 


Every shareholder entitled to vote may vote cumulatively in 
the manner hereinafter provided. Such right to cumulative voting 
shall not be restricted or qualified by any provision in the articles 
or the by-laws. If notice is given in writing by any shareholder 
to the president or secretary of a corporation not less than twenty- 
four hours before the time fixed for holding a meeting for the 
election of directors that he intends to cumulate his votes in such 
election, each shareholder shall have the right to multiply the num- 
ber of votes to which he may be entitled by the number of direc- 
tors to be elected, and he may cast all such votes for one candidate 
or distribute them among any two or more candidates, as he 
chooses to do. 


V oting Trusts. Perhaps the simplest device for perpetuating con- 
trol of a corporation is the voting trust. It is an instrumentality by 
means of which a majority of the holders of the voting shares of a 
corporation pool their voting rights in favor of so-called voting trus- 
tees. It is used largely in cases where the owners of shares are widely 
dispersed and where each individual share has small value. The 
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voting trustees are elected in such cases to manage the policies of the 
corporation to the best interests of all concerned. 

The procedure whereby a voting trust is created is rather simple. 
After the holders of a majority of the shares have transferred their 
stock to designated trustees, such shareholders receive voting trust 
certificates in return. Such certificates entitle the holders to receive 
dividends, to share in the final disposition of the assets, and to all 
other privileges of stock ownership with the exception of voting. The 
present Wisconsin corporation statutes are silent as to any sanction 
for voting trusts. It appears, however, that voting trusts are not 
illegal per se in Wisconsin, but are valid if desired.5* Goetzinger v. 
Donahue® suggests by way of dictum that a voting trust can be 
created whenever the consideration and motives therefor are to the 
best interests of all the shareholders. 

Although in the early days, voting trusts were almost universally 
frowned upon as being contrary to the essential nature of stock own- 
ership and public policy, today practically every jurisdiction sanc- 
tions their use as a corporate device to perpetuate control for legitim- 
ate purposes. It would seem desirable from all points of view to 
specifically sanction voting trusts in Wisconsin by statutory enactment 
to that effect, as follows: 


(1) Shares of stock in any corporation may be transferred to 
a trustee or trustees pursuant to written agreement, for the pur- 
pose of conferring on such trustee or trustees the right to vote 
and otherwise represent such shares for a period not exceeding 
seven years, but if such agreement is made in connection with an 





"Brey v. Jones, 190 Wis. 578, 209 N.W. 675 (1926). 

138 Wis. 103, 108, 119 N.W. 823, 824 (1909). It has been said that if the 
voting trust is not permitted in Wisconsin, the Delaware law would be more attrac- 
tive to corporations generally, on the theory that the voting trust device (being 
authorized by the Delaware statutes) is of value in perpetuating control. Shiels, 
loc. cit. supra note 10, at 457. 

* Among the objections made to the voting trust device are the following: 
(1) The voting trust device is little more than a proxy and therefore the “trustees” 
are merely agents. (2) The separation of control from the beneficial ownership 
of the shares vitiates the protection it was to afford. (3) Since it is the duty 
of each shareholder to exercise his own individual judgment and to vote for the 
benefit of all, the relinquishment of such duty through the voting trust device is 
contrary to the inherent nature of stock ownership. (4) Since the voting trustees 
of the trust may have little or no pecuniary interest in the corporation itself, 
it is contrary to public policy to permit them to control the enterprise. (5) The 
power granted to trustees may be subject to abuse. (6) The enterprise may 
be controlled by a minority through the voting device; this is contrary to the 
tenet of corporation law of long standing, to the effect that a majority shall 
manage the corporation. Adopted from Ballantine, Private Corporations (1930) 
587; Note (1928) 16 Calif. L. Rev. 537, 539. 
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indebtedness of the corporation, the trust may extend until the in- 
debtedness is paid. 

(2) A copy of the voting trust agreement shall be filed in the 
registered office of the corporation and shall there be open to in- 
spection by any shareholder and by any holder of any beneficial 
interest under such agreement, and by the agents of any of these, 
at any reasonable times or time, and extracts thereof may be made. 

(3) Unless such agreement otherwise provides: (a) the 
trustee or trustees may vote either in person or by proxy; (b) 
if there are two or more trustees, the manner of voting shall be 
determined as provided in section... ; (c) vacancies among 
the trustees shall be filled by the remaining trustees; and (d) a 
trustee shall incur no personal liability except for his own neglect 
or malfeasance. 

(4) Such voting trust may be renewed or terminated at 
any time by a written renewal or revocation respectively, signed 
by the holders of a majority in interest of the beneficial interests 
thereunder and filed with the corporation. 

(5) This section shall be subject to chapter 133 of these 
statutes. 


Consideration For Shares of Stock. Promissory notes, checks, 
whether certified or not, or contracts for future services, should not 
constitute consideration, either in part or in whole, for shares, bonds 
or other evidence of indebtedness of the corporation. But there is no 
reason why treasury shares may not be disposed of for such consider- 
ation as the board of directors may fix and determine, unless other- 
wise provided in the articles of incorporation. Provisions to this 
effect might well be included in the corporation laws. 

Section 182.06 provides that no corporation shall issue any stock 
other than dividend stock, except in consideration of money or of 
labor or property estimated at its true money value, actually re- 
ceived by it, equal to the par value thereof, nor any bonds or other 
evidences of indebtedness, except for money or for labor or prop- 
erty estimated at its true money value, actually received by it, equal to 
seventy-five per cent of the par value thereof, and that all stocks and 
bonds issued contrary to the provisions of law and all fictitious in- 
crease of the capital stock of any corporation shall be void. When 
property is received in payment for stock under this section, what 
method or technique may be provided for the conclusive determin- 
ation of its value as to foreclose future disputes over unpaid stock 
or inadequate consideration ? 





© This chapter deals with trusts and monopolies. 
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When shares of stock are paid for other than with cash or its 
equivalent, the shareholders’ liability will depend largely upon the 
adequacy of the valuation of such consideration. Two tests of 
value have been variously applied: (1) The “true value” rule, un- 
der which the issue is, not whether the shareholder believed or had 
reasonable grounds for believing that the consideration had value 
equal to that put upon it, but rather whether the consideration in fact 
had a cash value equal to that placed upon it.** (2) The “good faith” 
rule, prevailing in a majority of the jurisdictions, under which the 
shareholder is not further liable if the valuation was made in good 
faith.** The Supreme Court of Wisconsin has held that the actual 
values and accepted values are recoverable only in cases of fraud. 

A provision similar to the following one is suggested : 


The board of directors, upon or prior to the issuance of shares 
of stock, bonds or other evidences of indebtedness, shall determine 
and state by resolution the fair value in monetary terms to the 
corporation of any consideration other than money for which 
such shares, bonds, or other obligations are issued. Such valua- 
tion shall be deemed to be prima facie correct. 


Consideration For Shares in Exchanges: In many instances it 
may be desirable to effectuate certain exchanges of shares; in such 
cases the consideration originally paid into the corporation for 
shares should not be impaired by fictitious exchanges of stocks and 
ut other manipulations of shares. There is no provision in the present 
‘i Wisconsin statute to cover this situation. The following provision is 
suggested : 


In the event of an exchange of issued shares having par 
! value for a different number of shares having the same aggregate 
par value, whether of the same or of a different class or classes, 
or in the event of a conversion of shares, or in the event of an 
exchange of shares with or without par value into the same or a 
different number of shares without par value, whether of the 
same or a different class or classes, the consideration for the 
shares so issued in exchange shall be deemed to be the aggregate 
of: (1) The consideration originally received for the shares so 
exchanged or converted, plus (2) That part of the surplus, if any, 
transferred to stated capital and applying, when so transferred to 





“141 Fletcher, Corporations (1931) §§5214, 5215. 
®@ Ibid. Stevens, Corporations (1936) §§172, 173; Wickersham, The Capital of 
if a Corporation (1909) 22 Harv. L. Rev. 319. 
h ® Whitehall v. Jacobs, 75 Wis. 474, 44 N.W. 630 (1890); Wells v. Green Bay 
i & M. Canal Co., 90 Wis. 442, 64 N.W. 69 (1895); National Bank of Merrill v. 
MI Illinois & Wisconsin Lumber Co., 101 Wis. 247, 77 N.W. 185 (1898). 
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the shares issued for the shares so exchanged or converted, plus 
(3) Any additional consideration paid to the corporation upon 
the issuance of shares for the shares so exchanged or converted. 


Blank Stock. The whole concept of “blank” stock has been se- 
verely denounced by Professor Berle.** He has urged that the de- 
vice constitutes, in effect, a blank check on the corporate assets and 
on the corporate earnings, to be filled in by the directors at will, with- 
out consultation with its shareholders. It is said that the shareholders 
must have a voice in the matter for the protection of the investor. 

On the other hand, Professor Ballantine has suggested that in 
spite of some potential danger of abuse, such power should be allowed 
to enable directors to meet changing financial conditions without the 
necessity of frequent amendments of the articles of incorporation. 
He would, however, limit such authority to the California type of 
sanction rather than to the blanket authorization of which the Dela- 
ware statute is characteristic.© 

No statutory provisions in Wisconsin deal with “blank” stock. 
The possibilities of abuse, the difficulty of framing adequate statutory 
safe-guards, and the uncertainty of the advantages justifies a re- 
jection of this type of stock. 


Shares of Stock. At the present time, the Wisconsin statutes do 
not provide for more than two classes of preferred stock, nor do 
they allow no par preferred stock.** The Attorney General has ruled 
that no par common stock is permissible in Wisconsin and that com- 
mon stock may have different voting rights.®* But there appears to 
be no authority for classifying common stock so as to exclude any of 
the holders from the privilege of receiving dividends. The Attorney 
General has further ruled that all classes of shares must be equal 
in every respect except as to voting power.® 

It would seem that there ought to be a provision in the statutes 
under which a corporation would be permitted to provide in the 
articles of incorporation or amendments thereto for any number of 
classes of shares, with or without par value, with stated provisions as 
to dividends, distribution and other preferences as to participation, 





“Berle, Investors and the Revised Delaware Corporation Act (1929) 29 Col. 
L. Rev. 563, 570. 

* Ballantine, loc. cit. supra note 55, at 487. 

Wis. Stat. (1937) §§182.13-14. 

"11 Ops. Att’y. Gen. 1037 (1922). 

“10 Ops. Att’y. Gen. 1037 (1921). 

"19 Ops. Att’y. Gen. 474 (1930). 
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redemption, conversion, or option or other privileges, unless other- 
wise limited or restricted in the general corporation laws.” 

Such a provision would be subject to control by the securities 
division of the Public Service Commission which administers Chapter 
189. Among other things, Section 189.07(1) provides that upon the 
filing of an application for registration of securities, the commission 
shall examine the same and other papers and documents filed there- 
with, and may make or have made a detailed inspection, appraisal, 
audit, or investigation of the property and affairs of the issuer. If 
the proposed plan of business of the issuer is not unlawful, dishonest, 
fraudulent or otherwise contrary to public policy, and if the plan of 
financing is not unfair, inequitable, dishonest, or fraudulent, the com- 
mission registers such securities. It is aparent from these provisions 
that any potential abuse of the privileges granted by the above sug- 
gestion are safeguarded by Chapter 189. 


Treasury Shares. Treasury shares are generally thought of as 
shares of stock of the corporation which originally were issued as 
fully paid and outstanding, but subsequently acquired by the corpor- 
ation through purchase, donation or otherwise, and not retired or 
cancelled. Treasury stock is sometimes carried on the books and 
records of accounts and in the financial statements of a corporation as 
an asset. This is possible only by virtue of the fact that treasury 
shares are a debit, created by the diminution of another asset, usu- 
ally cash, or by donation or otherwise. To say that treasury stock 
is an asset is in reality a misrepresentation of fact. Such stock is 
no more a present asset than is authorized but unissued stock of the 
corporation. There is nothing of value in treasury stock for a cor- 
porate creditor if the corporation becomes insolvent. 

From the standpoint of orthodox accounting theory and proce- 
dure, such treasury stock when acquired by the corporation and not 
retired or cancelled, should properly be shown on the corporate bal- 
ance sheet as a valuation account (or a deduction) to the stated 
capital (capital stock) account in the proprietary interest section 
thereof. 





Such an authorization would, of course, contain no sanction for so-called 
“blank” stock, but would require that all the express terms and provisions be 
stated in the articles of incorporation. A typical “blank” stock authorization 
statute would require that the articles state only the number of shares which the 
corporation may issue, leaving to the board of directors the privilege of determin- 
ing the rights and liabilities of the future shareholders. The possibilities of abuse, 
together with the difficulties of framing adequate statutory safeguards, has led 
the author to reject the whole concept of “blank” stock. 
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A provision ought to be enacted to the effect that shares of its own 
stock, belonging to the corporation, shall not be voted at any meet- 
ing nor be counted in determining the total number of outstanding 
shares. This is consistent with the true nature of treasury stock. 


Stated Capital and Capital Stock. The more modern corporation 
statutes have adopted the term “stated capital’”™ and have given that 
term an exact legislative definition. It is thought that the use of the 
term “stated capital” avoids the difficulties and the uncertainties of 
the use of such terms as “capital stock”, “capital”, “paid-in capital”, 
and “stock”. 

The term “capital stock”, for example, has been used to mean a 
great variety of different things. It has been used to designate the 
amount of par value stock or the number of shares which a corpor- 
ation is authorized to issue, the total of the assets of the corporation, 
and that portion of the assets which represents the contributions of 
shareholders. It has been used to refer to the shares which have 
been issued, to the gross assets, to capital, to the authorized amount 
of capital, to the paid-in capital, and to the net worth of the corpor- 
ation. 

A section, such as follows, giving an exact legislative definition 
to the term, would do much to clarify the confusion and uncertainty 
characteristic of present usage: 


(1) The stated capital of a corporation shall be the sum of 
(a) the aggregate par value of all issued shares having par value; 
plus (b) the aggregate amount of consideration received by the 
corporation for all shares then issued without par value, except 
such part thereof as may have been allocated otherwise than to 
stated capital in a manner sanctioned by law; plus (c) such 
amounts not included in clauses (a) or (b) of this subsection as 
may have been transferred from surplus to stated capital either by 
the voluntary action of the board of directors or upon the issuance 
of shares as a share dividend ; minus the aggregate amount of any 
formal reductions of stated capital as may have been effected in 
a manner sanctioned by law. 





"It has been said that stated capital is a marginal or minimum amount in 
dollar value which must be in existence and be maintained at all times as a con- 
dition precedent to the withdrawal of assets for the benefit of shareholders; and 
that the primary purposes of such stated capital is to protect the interests of 
creditors against the interests of shareholders, and the interests of shareholders 
against the interests of other shareholders. Hills, Model Corporation Act (1935) 
48 Harv. L. Rev. 1334. Stated capital is in reality merely an accounting credit 
representing the complementary or limiting feature of the actual consideration 
received in payment for shares of stock, 
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(2) If any class or series of shares issued shall have a prefer- 
ential right in the assets of the corporation in the event of dissolu- 
tion or liquidation thereof, then the stated capital represented by 
such shares shall not be less than the aggregate preferential 
amount payable upon such shares in the event of such dissolution 
or liquidation. 

(3) The stated capital represented by shares subject to re- 
demption shall not be less than the aggregate redemption price of 
any such shares. 


Section 180.11(2), which provides that mortgages by corpora- 
tions may be authorized “by a vote of the majority of the stock en- 
titled to vote . . .” , Section 180.25 which requires a mortgage by 
utility corporations to be approved “by a vote of two-thirds of all 
of its capital stock outstanding and entitled to vote . . .” , and Sec- 
tion 182.01(7) which provides that a domestic corporation may 
mortgage its property “with the consent of the holders of a majority 
of its stock entitled to vote . . .” , apparently entail an inconsistency 
of language and meaning. 

The principal ambiguity arises from the use of the term “capital 
stock” in Section 180.25. In a case where a utility corporation has 
outstanding no par common stock or common stock of low par value, 
together with preferred stock of a high par value, the question arises 
whether the term “capital stock” means dollar value of stock or 
merely shares of stock. It is assumed that the majority referred to 
in Sections 180.11 and 182.01(7) means the majority of shares re- 
gardless of difference in par value. Reference may be had to Section 
182.15 providing that “every shareholder shall be entitled to one 
vote for each share of stock held and owned by him at every meeting 
of the stockholders”, but this section does not necessarily dispose of 
the question. This ambiguity should be cleared up by appropriate re- 
vision of the statutes. 


Paid-in Surplus. For the same reasons that warrant the use of 
the term “stated capital”, the term “paid-in surplus” should be given 
an exact legislative definition. The following provision is suggested :7? 


The paid-in surplus of a corporation is that part of the con- 
sideration received by the corporation for, or on account of, all 
shares issued which does not constitute stated capital, whether 
heretofore or hereafter created by: (1) The receipt by the cor- 
poration for, or on account of, the issuance of shares having a 
par value, of consideration in excess of the par value of such 
shares; or (2) The allocation of any part of the consideration re- 
ceived by the corporation for, or on account of, the issuance of 
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shares, in a manner sanctioned by law; or (3) A reduction of 
stated capital under this Act, or of capital stock under any prior 
act of this state; minus such formal reductions of paid-in surplus 
as may have been effected in a manner sanctioned by law. 


Shareholders’ Right of Inspection. At common law a shareholder 
enjoyed the right of inspection of the books and records of a cor- 
poration for purposes not inimical to its interests. The right as it 
existed at common law was a qualified right, and courts did not issue 
writs of mandamus to secure such right where they disapproved of 
the motives prompting the demand therefor.” 

There has been some question as to whether a shareholder has 
the right to confer his right to inspect the books of a corporation 
upon an absolute stranger who is seeking information, not for the 
benefit of the shareholders, but for a purpose which may injure the 
corporation. Would the fact that the shareholder is receiving a con- 
sideration for conferring his right of inspection upon the stranger 
change the situation ? 

The present Wisconsin provision concerning such right of in- 
spection is Section 182.10. This statute has been interpreted to mean 
that the right of inspection is absolute and unconditional regardless of 
the motives. It is further held in Wisconsin that the statutory right 
can be enforced by mandamus, since judicial discretion should not 
be exercised to withhold mandamus to enforce a clear right con- 
ferred by statute when no other remedy is available." 

Wisconsin has gone so far as to say that the books of the corpor- 
ation even belong to the shareholder.*® The only limitation upon the 
right of inspection enunciated by the Supreme Court of Wisconsin 
was by way of dictum to the effect that such inspection must not be 
merely speculative or for the gratification of idle curiosity.”* It is 
obvious that this limitation is more apparent than real. 





™In Wisconsin, all the consideration received from the sale of shares con- 
stitutes capital and the same therefore cannot be apportioned between the capital 
and surplus accounts. See Wis. Stat. (1937) §§182.06, 182.14. 

™ State ex rel. Dempsey v. Werra Aluminum Foundry, 173 Wis. 651, 182 N.W. 
354 (1921). 

“State ex rel. Bergenthal v. Bergenthal, 72 Wis. 314, 39 N.W. 566 (1888); 
State ex rel. Dempsey v. Werra Aluminum Foundry, 173 Wis. 651, 182 N.W. 354 
(1921) ; State ex rel. McClure v. Malleable Iron Range Co., 177 Wis. 522, 187 N.W. 
646 (1922); State ex rel. Harvey v. Plankinton Arcade Co., 182 Wis. 23, 195 N.W. 
904 (1923) ; Northern Wis. Co-op. Tobacco Pool v. Olson, 191 Wis. 586, 211 N.W. 
923 (1927) ; State ex rel. Mandelker v. Mandelker, 197 Wis. 518, 222 N.W. 886 
(1929). 

™ State ex rel. McClure v. Malleable Iron Range Co., 177 Wis. 582, 187 N.W. 
646 (1922). 

Id. at 585. 
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It would seem that the common law rule, making the shareholder’s 
right and the director’s duty dependent upon the reasonableness and 
the good faith of the shareholder, is more desirable than the present 
Wisconsin rule. Therefore, the right of inspection granted by Sec- 
tion 182.10 ought to be restricted by the phrase “for any proper 
purpose”. 

Corporate Books and Records of Account. The present Wiscon- 
sin provision™ with respect to corporate books and records of account 
requires every corporation, except railroad corporations that own or 
operate a railroad in another state in connection with their railroad 
in this state, to have its principal office in this state, and to keep in 
such office its general and principal books of account and stock books. 
It has been held that Section 182.10 imposes upon the corporation 
not only the duty of keeping its corporate books open for inspection 
at all reasonable times, but also the duty of keeping its stock sub- 
scription and accounts in such form that they may be examined and 
the condition of the corporation ascertained therefrom.” 

But this statutory provision is rather inadequate. Although the 
legislature could hardly prescribe a detailed system of accounting for 
any particular business, it is generally believed that a more accurate 
legislative pronouncement of the nature of the records and books 
of account required of the corporation is highly desirable today. A 
provision similar to the one following, with suitable penalties for 
non-compliance, might very well be adopted: 


(1) Every corporation shall keep and maintain, at its prin- 
cipal office in this state, adequate and correct books and records 
of account of all its business transactions, including accounts of its 
assets, liabilities, proprietary interest, income, expense, and other 
necessary and proper accounts, based upon generally accepted ac- 
counting theory and procedure. 

(2) Every corporation shall furnish to any shareholder upon 
a written demand a profit and loss statement for its last account- 
ing period, a balance sheet containing a summary of the assets and 
liabilities as of the closing date of such accounting period, to- 
gether with a statement of the amount of all dividends paid from 
paid-in surplus during such period. 

(3) At the close of each accounting period, every corporation 
shall file and keep at its registered office for the use of its share- 
holders, a profit and loss statement of its operations for such ac- 
counting period, a balance sheet containing a summary of the 





™ Wis. Stat. (1937) §182.03(1). 
™ Dunn v. Acme Auto & Garage Co., 168 Wis. 128, 100 N.W. 297 (1918). 
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assets and liabilities as of the closing date of such period, together 
with a statement containing an analysis of surplus, certified by the 
president or treasurer, or a public accountant or a firm of public 
accountants. 


Dividends. With the enactment of the new surtax on undistri- 
buted profits in the 1936 Revenue Act, dividend statutes are beginning 
to assume a new importance. In order to secure the maximum “divi- 
dend paid credit” under the law, corporations have been constrained 
to declare dividends in cases where they might not have done so other- 
wise. It is therefore imperative that all interests concerned be prop- 
erly safeguarded against abuse. 


(1) Basic Concepts. Generally speaking, there are three sources 
of dividends: (1) earned surplus, (2) capital surplus, and (3) net 
earnings or profits for a corporate fiscal period. 

Surplus in general has been said to reflect the amount by which 
the residual or proprietary equity in a corporation exceeds some 
stated proprietary accountability under the law. Surplus measures 
the amount by which the proprietary equity exceeds the amount of 
capital stock.”® Earned surplus, from the standpoint of good ac- 
counting practice, represents the favorable accumulations of ordin- 
ary business operations and whatever gains result from the disposal 
of “capital” or fixed assets; every bit of it consists of realized 
profits.°° Capital surplus, on the other hand, is a term which collec- 
tively represents at least three different sources of surplus. These 
consist of (1) paid-in surplus, whether paid in at organization or 
subsequent thereto on the basis of favorable operations, (2) revalu- 
ation or reappraisal surplus, due to bona fide appreciation in the 
value of the “capital” or fixed assets, and (3) donated surplus, re- 
sulting from outright donations of stock or property. A surplus may 
also arise from the favorable reacquisition and disposition of a cor- 
poration’s own obligations.* 

There are two general propositions which most state statutes 
enunciate relative to dividends which a corporation may declare and 
pay to shareholders: (1) That the stated capital—z.e., the capital 
stock of the corporation—should not be paid out as dividends, and 





* Paton, Accountants’ Handbook (1936) 959, §18. 

© Id. at 965. The Committee on Definition of Earned Surplus of the Ameri- 
can Institute of Accountants has formulated this definition: Earned surplus 
is the balance of the net profits, net income, and gains of a corporation after de- 
ducting losses and after deducting distributions to stockholders and transfers 
to capital stock accounts. 

™ Ibid. 
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(2) that net earnings of the corporation generally may be paid out as 
dividends. With these basic principles as the ground-work, the con- 
troversy over dividends begins. 

A third restriction is sometimes imposed, namely, that a dividend 
may not be declared while the corporation is insolvent or would be 
rendered insolvent by such dividend. An ambiguity common to these 
statutes is whether the equity definition of insolvency—the inability 
to meet its current obligations as they mature, i.e., an inverse cur- 
rent ratio—or the bankruptcy definition of insolvency—the aggregate 
of the liabilities and stated capital (capital stock) exceeding the total 
assets of the corporation—is intended to control. There have been 
only two decisions involving the declaration of dividends by insolvent 
corporations, one favoring the equity definition, the other the bank- 
ruptcy definition.8* This ambiguity can be eliminated only by spe- 
cifically including both the bankruptcy and the equity interpretations 
of insolvency in the statutes. Both are desirable. 

Two other concepts are important. The power to declare divi- 
dends is vested in the board of directors, and, in the absence of 
fraud or bad faith, their judgment as to the expediency of a dividend 
controls.** Courts will not compel the directors to declare a dividend 
except in extreme cases where there is fraud or oppression.** 

As suggested above, the laws of most states permit the payment 
of dividends from earned surplus. Difficulties arise when payments 
are made from the other forms of surplus. Many laws permit divi- 
dends to be paid from any surplus (which is the excess of net assets 
over stated capital or capital stock), including capital surplus (of 
which paid-in surplus is a subdivision).®° Recent corporation statutes 





“US. Smelting Co. v. Hofkin, 266 Fed. 679 (C.C.A. 3rd, 1920) (adopting the 
equity definition) ; Penn. Iron Works v. Mackenzie, 190 Mass. 61, 76 N.E. 228 
(1906) (upholding the bankruptcy interpretation); Weiner, Theory of Anglo- 
American Dividend Law, (1929) 29 Col. L. Rev. 461, 482. 

* Will of Barron, 163 Wis. 275, 155 N.W. 1087 (1916); Fleischer v. Felton 
Steel Co., 183 Wis. 451, 198 N.W. 444 (1924). 

* Morey v. Fish Bros. Wagon Co., 108 Wis. 520, 84 N.W. 862 (1901); Estate 
of Wells, 156 Wis. 294, 144 N.W. 174 (1914). 

** Delaware is an example of complete freedom. Dividends may be paid out 
of net assets in excess of its capital or in case there shall be no such excess, out 
of its net profits for the fiscal year then current and/or the preceding fiscal 
year provided the aggregate amount of distribution preferences is not impaired. 
Del. Act §34. Ohio permits dividends to be paid out of the excess of the aggregate 
of its assets, less the deductions required, over the aggregate of its liabilities plus 
stated capital. Ohio Act §38. 
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have restricted the availability of paid-in surplus and other forms of 
capital surplus.** 

In many state acts there are so-called surplus and profits limita- 
tions on the payment of dividends. These restrictions, taken as a 
single standard, simply mean that a corporation which has suffered 
an impairment of its capital would be unable to declare dividends out 
of current profits until such capital decrement has been eliminated 
by periodic write-offs through such current profits.°*7 The Wisconsin 
Supreme Court at the present time appears to make no distinction be- 
tween the surplus and profits limitations as such and interchangeably 
describes the fund out of which dividends may be paid as profits and 
surplus.*® Under the present Wisconsin statutes, the profits and im- 
pairment of capital restrictions exist, but the payment of dividends 
out of unrealized appreciation in the value of the corporation’s assets 
is permitted.®® 

There is some question as to whether a paid-in surplus should 
be made available for dividends. It would seem that such dividend 
payments facilitate a deceptive device by creating a false impression 
as to the real worth of shares of stock. Furthermore, it is maintained 
by some authorities that dividends out of paid-in surplus constitute 
a division of capital. It would appear that restrictions upon the 
payment of dividends out of paid-in surplus are desirable. There 
also exists quite a difference of opinion as to whether, in the absence 
of a surplus and in spite of an impairment of stated capital (capital 
stock), a dividend ought to be paid out of current earnings or earn- 
ings of a preceding fiscal period.® Certain restrictions ought to be 
imposed in this respect. 





™ California, Illinois, Minnesota and other states permit the payment of 
dividends from such sources only upon shares entitled to preferential dividends. 
Calif. Act §346; Ill. Act §41; Minn. Act §21; See also Berle, Non-Voting Stock 
and “Bankers’ Control” (1926) 39 Harv. L. Rev. 673; Hills, Model Corporation 
Act (1935) 48 Harv. L. Rev. 1365. 

**11 Fletcher, Corporations §5329; Notes (1933) 8 Wis. L. Rev. 338, (1935) 
10 id. at 269. 

* Williams v. Brewster, 117 Wis. 370, 93 N.W. 479 (1903); Soehnlein v. 
Soehnlein, 146 Wis. 330, 131 N.W. 739 (1911). 

* Wis. Stat. (1937) §182.19(2). For a complete discussion of dividend theories, 
see Notes (1933) 8 Wis. L. Rev. 261, id. at 338. 

The 1936 Revenue Act makes an important change in providing that the 
term “dividends” (to determine what the dividend paid credit is) includes any 
distribution by a corporation to its shareholders out of the earnings or profits of 
the taxable year (computed as of the close of the taxable year, without diminu- 
tion by reason of any distribution made during the taxable year), without regard 
to the amount of the earnings and profits at the time the distribution was made. 
Under prior tax acts, the current year’s earnings were required to make up prior 

» years’ deficits, before the earnings could be distributed as taxable dividends. Un- 
der the new law, if there is an operating deficit at the beginning of the year, 
dividends may be paid in an amount not in excess of the profits of the entire 
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(2) General Provisions Dealing with Dividends. In order to prop- 
erly safeguard all concerned in the payment of dividends out of net 
earnings, when stated capital has been impaired, it has been suggested 
that the directors of the corporation be required by statute to set 
up a reserve before the payment of any dividends, perhaps to the 
extent of one-quarter of such earnings, restricting the payment of 
dividends out of the balance of such earnings. Stated capital deficits 
could then be written off against such reserve. Such a procedure, it 
is argued, would strike a middle ground between the extremes of 
applying the whole of current net earnings to dividends or of apply- 
ing the whole of such current net earnings to the reduction of stated 
capital deficits, by permitting limited dividends to be declared and at 
the same time permitting a limited reduction in the stated capital 
deficits.** A provision similar to the following is suggested :*? 


(1) A corporation may declare dividends payable in cash or 
property only as follows: (a) Out of earned surplus; or (b) Out 
of paid-in surplus, but only upon such outstanding shares as are 
entitled to preferential dividends over other shares, and only to 
the extent of such dividend preference; or (c) Out of its net 
earnings for its current or for the preceding fiscal period, whether 
or not it then has a paid-in or earned surplus, provided that if 
there are outstanding shares entitled to a preference upon liqui- 
dation, such dividends shall not be paid upon any other shares 
except to the extent that the fair value of its assets exceed the 
aggregate of its liabilities and its stated capital represented by 
all shares entitled to a preference upon liquidation ; provided that 
no such dividend shall be declared if the fair value of the assets 
of the corporation is less than the aggregate of its liabilities, in- 
cluding such proposed dividends as liabilities. 


(2) Whenever a dividend in cash, property, in shares of the 
corporation, or otherwise, is payable from a source other than 
earned surplus, notice of such source shall be given to the share- 
holders receiving such dividends prior to or concurrently with the 
payment thereof. 





current taxable year, and such dividends constitute taxable income to the share- 
holder and a “dividend paid credit” to the corporation. Revenue Act of 1936 
$115(a), 49 Stat. 1687 (1936), 26 U.S.C.A. §115 (Supp. 1938). 

“ Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334. 

All of these considerations relative to dividends contemplate that the 
corporation keeps adequate and correct books and records of accounts, based upon 
generally accepted accounting theory and procedure. To the extent that orthodox 
accounting theory is disregarded, any or all of the considerations and restrictions 
suggested may in effect be rendered nugatory. 
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(3) Stock Dividends. It was suggested in the previous section 
that whenever a dividend in cash, property, in shares of the corpora- 
tion, or otherwise, is payable from a source other than earned sur- 
plus, notice of such source ought to be given to the shareholders re- 
ceiving the dividends. Since a dividend may be declared from sources 
other than earned surplus, it is important to know what is deemed 
to be a taxable dividend for Federal income tax purposes. This is 
particularly true concerning stock dividends. The 1934 Federal In- 
come Tax Act® and all prior acts stated that a stock dividend shall 
not be subject to tax. The 1936 Revenue Act,** however, provides 
that a distribution made by a corporation to its shareholders in its 
stock or in rights to acquire its stock is a taxable dividend unless 
such distribution may not be taxed under the Sixteenth Amendment 
to the Constitution of the United States. 

In the famous case of Eisner v. Macomber® the Supreme Court 
of the United States held that a dividend paid by a corporation on its 
common stock by issuing to its shareholders additional common stock 
was not income within the meaning of the Sixteenth Amendment of 
the Constitution, and therefore was not taxable. In Koshland v. 
Helvering® it was held that where preferred shareholders received 
dividends in common stock, they received income which may be 
taxed under the Sixteenth Amendment. 

The Supreme Court has pointed out the distinction between a 
stock dividend which does not constitute income and one which 
does constitute income to the shareholder within the meaning of the 
Sixteenth Amendment. A stock dividend which works no change 
in the corporate entity, the same interest in the same corporation being 
represented after the distribution by more shares of precisely the 
same character, is not taxable. But a stock dividend resulting in a 
change of corporate identity or a change in the nature of the shares 
issued as dividends, where the proportional interest of the share- 
holder after the distribution is essentially different from his former 
interest, is taxable.®” 

Practically the only provision in the Wisconsin general corpora- 
tion statutes specifically dealing with stock dividends merely permits 





* Revenue Act of 1934, §115, 48 Stat. 711 (1934), 26 U.S.C.A. §115 (Supp. 
1938). 

* Revenue Act of 1936, §115, 49 Stat. 1687 (1936, 26 U.S.C.A. §115 (Supp. 
1938). 

252 US. 189, 40 Supp. Ct. 189 (1920). 

* 208 U.S. 441, 56 Supp. Ct. 767 (1936). 

"Weiss v. Stearn, 256 U.S. 242, 44 Sup. Ct. 490 (1924); Marr v. US., 268 
USS. 536, 45 Sup. Ct. 575 (1925). 
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them to be paid.®* Stock dividends ought not to be paid except out 
of earned surplus or out of paid-in surplus or surplus arising from a 
reduction of stated capital. The desired accounting technique to be 
utilized in facilitating the transfer of surplus to stated capital ought 


to be designed for both par value and no par value shares. The pro- 
vision suggested fulfills the need: 


(1) Subject to any further restrictions in the articles or the 
by-laws, a corporation may declare dividends payable in its own 
shares of stock only as follows: (a) Out of earned surplus, (b) 
Out of paid-in surplus and/or surplus arising from reduction of 
stated capital. 


(2) Upon the declaration of a share dividend, the appropri- 
ate amount of surplus from which such dividend is declared shall 
be capitalized. If a dividend is declared in shares having a par 
value, the amount of surplus so to be capitalized shall equal the 
aggregate par value of such shares. If a dividend is declared in 
shares without par value, then, if such shares are preferred shares 
they shall be capitalized at the amount to which such shares, upon 
involuntary liquidation, are entitled in preference to shares of an- 
other class, or if such shares are common shares they shall be 
capitalized on the basis of the estimated fair value of such shares 
upon allotment as determined by the board of directors. 


(3) No dividend in shares of any class shall be paid to share- 
holders of any other class unless such payment is authorized by 
the vote or written consent of the holders of two-thirds of the 
outstanding shares of the class in which such payment is to be 
made, unless such payee’s shares are entitled to preferential divi- 
dends over the shares of the class in which payment is to be made 
and then only to the extent of such dividend preference. 


(4) Restrictions on the Payment of Dividends. The desirability 
of imposing the “insolvency” restriction, both in the equity and 
bankruptcy senses, upon the payment of dividends, has already been 
indicated. The present Wisconsin statute®® permits the declaration 
of dividends out of unrealized appreciation in the value of corporate 
assets. It required little legal or financial acumen to realize that such 
a practice is highly dangerous. It has been said that in the light 
of the admittedly flexible and mutable character of economic values, 
it is essential to the stability of corporate existence and to the eco- 
nomic well-being of shareholders, that dividends should not be de- 





* Wis. Stat. (1937) §182.19. The general restrictions and provisions dealing 
with dividends generally apply to stock dividends as well as other dividends. 
” Wis. Stat. (1937) §182.19(2). 
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clared in reliance on unrealized and wholly speculative profits.’ 
The provision suggested below is designed specifically to restrict such 
a practice. 

It is generally agreed that a corporation engaged principally 
in the exploitation of mines, quarries, oil wells, gas wells, patents, or 
other wasting assets, or organized principally to liquidate specific 
assets is not subject to the general rule which requires ordinary 
corporations to preserve their capital intact.1°! The theory upon 
which this rule is based is that the very purpose of the business of 
a “wasting” asset corporation is to exploit and exhaust its assets and 
therefore no one can reasonably expect that the capital of such a 
corporation will be kept intact. Another justification sometimes pro- 
posed is that if depletion would be taken cognizance of, the cor- 
poration would eventually become an investment trust.1°? It may be 
that these arguments are somewhat strained and merely a subtle form 
of rationalization concocted to undermine the depletion restriction.1% 

It is desirable, then, to prohibit the declaration of dividends when 
the corporation is insolvent or would be rendered insolvent by the 
declaration, construing “insolvency” to include both the “equity” and 
the “bankruptcy” definitions. No dividend ought to be declared out 
of mere appraisal or appreciation in the value of assets. A corpora- 
tion with “wasting” assets ought to be exempt from the ordinary divi- 
dend restrictions. These propositions ought to be embodied in a suit- 
able statute, as follows: 


(1) No dividend whatsoever shall be declared or paid when 
the corporation is insolvent or when the declaration and payment 
thereof would render the corporation insolvent, both in the sense 
that the aggregate of the liabilities and stated capital exceeds or 
would exceed the total assets of the corporation, and in the sense 
that the corporation is or would be unable to meet its obligations 
as they mature. 

(2) No dividend shall be declared or paid out of the mere 
appraisal, reappraisal or appreciation in the value of its assets. 

(3) A corporation engaged principally in the exploitation of 
mines, quarries, oil wells, gas wells, patents or other wasting 





Note (1935) 10 Wis. L. Rev. 269, 273. 

* Excelsior Water & Mining Co. v. Pierce, 90 Cal. 131, 27 Pac. 44 (1891); 
Davenport v. Lines, 77 Conn. 473, 59 Atl. 603 (1905) ; Wittenberg v. Federal Min- 
ing & Smelting Co., 33 Del. 180, 133 Atl. 48 (1926); Notes (1927) 12 Corn. L. Q. 
79, (1927) 75 U. Pa. L. Rev. 350. The common law was well settled to the same 
effect. Fletcher, Corporations §5347. 

* Fletcher, Corporations 868. 

7 Notes (1928) 28 Col. L. Rev. 232, (1927) 12 Corn. L. Q. 79, (1928) 5 
N.Y. U. L. Q. Rev. 40. 
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assets, or organized principally to liquidate specific assets, may 
distribute the net income derived from the exploitation of such 
wasting assets or the net proceeds derived from such liquidation 
of specific assets without making any deduction or allowance for 
the depletion of such assets incidental to the lapse of time, con- 
sumption, liquidation or exploitation ; provided that it shall make 
adequate provision for meeting liabilities and fixed preferences of 
outstanding shares as to assets on liquidation and shall give notice 
to shareholders concurrently with the payment of each distribu- 
tion that no deduction or allowance has been made for depletion. 

(4) The board of directors in its discretion, may declare and 
pay dividends on partly paid shares or scrip, upon the basis of the 
percentage of the consideration actually received thereon, or upon 
some other equitable basis. 


(5) Unlawful Dividends and Distributions. Under the present 
law in Wisconsin, dividends unlawfully paid may be recovered by 
the corporation from shareholders who received them.’ Section 
182.19 provides that shareholders receiving dividends which are paid 
before fifty per cent of the stock has been paid in, are liable to re- 
store the full amount thereof unless the capital is subsequently made 
good. By the same statute, directors are made personally liable for 
such unlawful distributions. 

The present provisions regarding unlawful dividends and dis- 
tributions are inadequate. If a shareholder accepts a dividend or 
other distribution knowing the same to be unlawfully made, he ought 
to be penalized, at least to the extent of making him liable for the 
return of such dividend or distribution together with interest thereon. 
The liability of directors for unlawful distributions ought to depend 
upon their wilful or negligent assent thereto, the degree of care 
being that of an ordinarily prudent person under similar circum- 
stances. The author submits the following section as appropriate in 
this respect : 


(1) If any dividend be paid in violation of this Act, or if any 
other unlawful distribution be made to shareholders, then (a) 
every shareholder who received such dividend or distribution 
shall be individually liable to the corporation in an amount equal 
to the amount so received by him. If such shareholder knowingly 
accepted such dividend or distribution, he shall be liable to the 
corporation in the amount accepted by him, with interest at the 
rate of six per centum until the same shall be repaid. Any num- 
ber of shareholders may be sued in the same action; and (b) the 
directors who wilfully or negligently assented or voted in favor 





* Gager v. Paul, 111 Wis. 638, 87 N.W. 875 (1901). 
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thereof shall be jointly and severally liable to the corporation in 
an amount equal to the dividend so paid or distribution so made, 
with interest at the rate of six per centum per annum until the 
same shall be repaid. A director shall not be held to have been 
negligent within the meaning of this section if he exercised that 
diligence and care which an ordinarily prudent man would exer- 
cise under similar circumstances, nor if he relied and acted in good 
faith upon a profit and loss statement and/or a balance sheet 
and/or the books and records of account of the corporation repre- 
sented to him to be correct by the president or other officer of 
the corporation having supervision of its accounts or certified to 
be correct by a public accountant or a firm of public accountants 
selected with reasonable care. Any director against whom a claim 
is asserted pursuant hereto, except in case of participation in a 
deliberate fraud, shall be entitled to contribution from other di- 
rectors who are liable, pro rata according to the number of such 
directors. 


(2) A corporation shall not be entitled to recover under the 
provisions hereof an amount greater than the aggregate of the 
dividends unlawfully paid and other unlawful distributions, with 
interest at the rate of six per centum per annum. 


(3) No action shall be maintained against a director or a 
shareholder under the provisions hereof unless commenced within 
three years from the date such dividend payment or other distribu- 
tion was made. 


Acquisition of Its Own Shares By a Corporation. Section 182.01 
(6) provides that every domestic corporation, when no inconsistent 
provision is made by law or by its articles of organization, shall have 
the power to take and hold property, both real and personal, and sell, 
convey, or otherwise dispose of the same. This provision has been 
construed by the Wisconsin supreme court to sanction the purchase 
by a corporation of its own shares of stock. It has been held that a 
solvent corporation may purchase its own shares if not prohibited by 
the articles of incorporation or by statute.1°° So long as a corpora- 
tion is a going concern and has assets sufficient at a fair valuation 
to pay all its liabilities, exclusive of capital stock, it has power to 
deal with its property as it sees fit and may also buy in its own 
stock.1°6 





** Shoemaker v. Washburn Lumber Co., 97 Wis. 585, 73 N.W. 333 (1897); 
Pabst v. Goodrich, 133 Wis. 43, 113 N.W. 398 (1907); Gilchrist v. Highfried, 
140 Wis. 476, 123 N.W. 102 (1909); Rasmussen v. Schweizer, 194 Wis. 362, 216 
con 481 (1927); Federal Mortgage Co. v. Simes, 210 Wis. 139, 245 N.W. 159 

1933). 
**° Marvin v. Anderson, 111 Wis. 387, 87 N.W. 226 (1901). 
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It is apparent that definite statutory authority for the purchase 
by a corporation of its own shares is desirable. The provision follow- 
ing is suggested as a proper statutory revision: 


(1) Every corporation shall have the power to purchase, take, 
receive, or otherwise acquire, hold, own, pledge, incumber, sell, 
transfer, or otherwise dispose of, its own shares of stock. Every 
purchase of such shares shall be made only out of earned surplus 
and shall be made in such a manner as not to favor any one share- 
holder over any other; provided that such corporation shall not 
purchase, directly or indirectly, its own shares when its assets are 
less than or would become less by such purchase than the ag- 
gregate of its liabilities and stated capital, or when the corporation 
is unable, or will be rendered unable by such purchase, to satisfy 
its obligations as they become due. 

(2) Notwithstanding the foregoing limitations, a corpora- 
tion may purchase its own shares for the purpose of: (a) Elim- 
inating or avoiding the issuance of fractional shares of stock, 
(b) Collecting or compromising in good faith loans of the corp- 
oration, or securing any indebtedness to the corporation previously 
incurred, (c) Paying dissenting shareholders entitled to payment 
for their shares under the provisions of this Act, (d) Effecting 
the redemption of its preferred shares as provided by these laws, 
(e) Purchasing shares subject to redemption at prices not ex- 
ceeding the redemption price thereof, (f) Effecting the conversion 
of any shares into obligations, pursuant to its articles or these 
laws. 

(3) Whenever a corporation shall acquire its own shares, in 
any manner whatsoever, such shares shall be carried on the books 
of the corporation as treasury stock until the same shall be dis- 
posed of. Unless otherwise provided in the articles or by-laws, 
such treasury stock may be sold for such consideration as the 
board of directors may fix, and the amount of such consideration 
shall be added to capital surplus. 


Without restrictions, the power of a corporation to purchase its 
own stock may be the source of grave abuse, through the financial 
manipulations of given classes or holders pitted against other classes 
or other holders of shares. However, the restrictions imposed by the 
above provisions are deemed sufficient to prevent any substantial 
abuse of the power granted. 

The acquisition of its own shares by a corporation is restricted, 
by the terms of the provision suggested above, to earned surplus. The 
writer is of the opinion, shared by eminent authority, that the abuses 
inherent in the rule permitting such purchases out of various forms 
of capital surplus far outweigh the advantages incident to such a lib- 
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eral rule. It is true that in the case where there exists but one class of 
stock and all have contributed equally to a capital surplus, little may 
be said against such purchases therefrom. But it is apparent that 
where there exist several classes and series of classes of shares, and 
only certain such classes or series have contributed to a capital sur- 
plus, it may be highly objectionable for the contributions of one class 
or series to be used to purchase the shares of another class or series. 


Pre-emptive Rights of Shareholders. One of the very controver- 
sial issues in modern corporation law and finance is the problem of 
pre-emptive rights of shareholders. It is maintained, on the one hand, 
that a shareholder is entitled to retain and maintain his relative and 
proportionate voice and influence in the control and management of 
thé affairs of the corporation by purchasing an amount of any in- 
crease of the capital stock proportionate to his holdings. There is 
no doubt that such pre-emptive right is a powerful shield in the 
prevention of dilution of the shareholders’ rights with respect to the 
corporation surplus, its earnings, and its control. 

On the other hand, it is argued that the granting of pre-emptive 
rights to shareholders is a nuisance in the financing of our modern 
and complex corporate structures. It is said that where there exist 
many classes and series of classes of stock, it is difficult if not im- 
possible to ascertain, with fairness to all, who is to enjoy such pre- 
emptive rights. 

To illustrate the difficulty encountered in the granting of pre- 
emptive rights to shareholders of different classes or series of shares, 
let us assume a simple case. The corporate structure of corporation X 
has 100 shares of common stock, with full voting privileges and 100 
shares of preferred stock, with the same voting rights, but limited 
to a 7 per cent preferred dividend and preferred in capital dis- 
tributions. It is proposed to create another 100 shares of preferred 
identical with those already existing. If pre-emptive rights are 
given to the existing preferred shareholders, the holders thereof who 
choose to exercise these rights will thus increase not only their 
voting rights, but also their preference in capital distribution upon 
liquidation of the corporation ; their previous rights, in relation to the 
common shares, will be increased. 

Another variation of the illustration might be presented. If pre- 
emptive rights are granted to both the existing common and preferred 
shareholders, a situation would result wherein each shareholder, 
whether common or preferred, would maintain his proportional vot- 
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ing power and his proportional rights in capital distributions, but it 
is apparent that the existing preferred shareholders would not receive 
their proportional rights in their preferences as to dividends. 

This peculiar phenomenon in corporation finance exists only be- 
cause a given class or series of shares has divers rights—rights to 
vote, to receive dividends, to share in capital distributions, and so 
on—and because a given share of stock represents much more than a 
mere mathematical sum of these divers rights. 

In Wisconsin it has been held that a shareholder is entitled to re- 
tain his proportional influence in the control and management of the 
affairs of the corporation by purchasing an amount of any increase 
of capital stock proportionate to his then holdings therein. As 
early as 1876, in the case of Dousman v. Wisconsin & Lake Superior 
Mining & Smelting Co.,)°® it was held that a suit in equity will lie 
in favor of one shareholder against the corporation itself to compel 
the issue to him of his due proportion of new stock which is being 
issued to the shareholders generally, upon the refusal of the direc- 
tors to issue it to him, at least so long as there is sufficient stock re- 
maining undisposed of. This is so, even though he might probably 
maintain an action at law against the corporation for the recovery 
of damages. Later, in Luther v. C. J. Luther Co.,’ it was held that 
it is a breach of duty for directors representing a minority faction of 
a going corporation, in temporary control of its affairs, to dispose of 
unissued original shares of stock to a confederate for the purpose 
of placing in hands favorable to their policy a majority of the total 
capital stock, without first giving opportunity to all existing share- 
holders to take their proportionate shares of the increase. 

Where a corporation has purchased, retired, cancelled and placed 
in its treasury, shares of its own stock, it has thereby decreased its 
outstanding capital stock; and such shares cannot thereafter be sold 
and reissued without first giving to all the existing shareholders an 
opportunity to take their proportionate share thereof.¥° The right 
of a shareholder to acquire his proportionate share of a reissue of 
stock is not a mere privilege which is waived by his failure to offer 
to purchase the stock or attempt to bid therefore when it is offered 
for sale to the highest bidder. If shares of its own stock purchased by 





*" Hammer v. Cash, 172 Wis. 185, 189, 178 N.W. 465, 466 (1920); Estate of 
F. F. Merrill, 196 Wis. 351, 220 N.W. 215 (1928); cf. Will of Jenkins, 199 Wis. 
131, 225 N.W. 733 (1929). 
1840 Wis. 418 (1876). 
1 418 Wis. 112, 94 N.W. 69 (1903). 
= Dunn v. Acme Auto. & Garage Co., 168 Wis. 128, 169 N.W. 297 (1918). 
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a corporation have been treated as still outstanding, being carried 
upon its books as a liability and treated as an asset of the corporation, 
a different problem is presented; but in any event, the directors can 
dispose of such shares only in the honest exercise of their discretion, 
acting with the utmost good faith for the benefit of all shareholders, 
and not so as to give one faction or group of shareholders a benefit or 
advantage over another.1!? 


It is submitted that this state of facts warrants a serious consid- 
eration of a specific policy of the state with respect to the pre-emptive 
rights of shareholders to subscribe to new issues of stock, and ought 
to be covered by an appropriate statute. 


III. OrGanic CHANGES AND DISSOLUTION 


Consolidation and Merger. There is no express provision in the 
Wisconsin law for consolidation and merger of corporations, except 
with respect to special types as insurance corporations and the like.1!* 
The principal distinction between merger and consolidation is that 
merger is a proceeding by which one or more corporations are ab- 
sorbed by another existing corporation and their separate identities 
cease, while a consolidation is a proceeding by which a new corpora- 
tion is created and the identities of all of the constituent corporations 
cease to exist.11* As defined by the highest judicial authority in Wis- 
consin, a “merger” exists where one corporation remains in being 
and merges in itself one or more other corporations. But the effect 
of “consolidation” is to work a dissolution of the corporations con- 
solidating and to create a new one out of the elements of the former 
corporations.1"* 

It is well established that there can be no consolidation or merger 
of independent corporations in the absence of legislative authority, 
any more than there can be an original corporation without legislative 
sanction.145 However, this absence of legislative authorization does 
not bar all combinations of corporations in Wisconsin. On the con- 
trary, it has been held that a transaction which contemplated opera- 





™ Ibid. 

™ Wis. Stat. (1937) §201.30. 

49 Fletcher, Corporations §7041. 

™4Union Indemnity Co. v. Railroad Commission, 187 Wis. 528, 205 N.W. 
492 (1925); Henderson, Wisconsin Corporations (1932) §239. 

™5 Evangelische Lutherische St. Thomas Gemeinde v. Congregation of the 
German Evangelical Lutherische St. Matthews Church of Milwaukee, 191 Wis. 
340, 210 N.W. 942 (1926), 50 A.L.R. 113 (1927); 7 Fletcher, Corporations §4570; 
Thompson, Corporations §6071. 
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tion of several companies under a common management but as 
separate corporations amounted merely to an exchange of stock be- 
tween the shareholders of such corporations and did not constitute a 
“merger” or “consolidation”.14* In fact, our court has gone so far 
as to hold that when one corporation purchased the property and 
franchises of another corporation at private sale, the resulting trans- 
action was a “succession” and not a consolidation or merger.1!7 
Despite these judicial sanctions of combination in Wisconsin, 
which, at best, are limited in their scope, a specific statutory authority 
for merger and consolidation is desirable. For this reason the fol- 
lowing provisions for consolidation and merger are suggested: 


Unless otherwise restricted by law, two or more corpora- 
tions organized under these laws, or any such domestic corpora- 
tion and any foreign corporation having authority to carry on any 
business for the conduct of which a corporation might be or- 
ganized under these laws, may merge into one of the constituent 
corporations or consolidate into a new corporation in the follow- 
ing manner: (1) The board of directors of each corporation 
shall, by resolution adopted by a majority vote thereof, approve a 
plan of consolidation or of merger setting forth (a) the names 
of the corporations preparing to merge or consolidate, and the 
name of the corporation into which they propose to merge or con- 
solidate, hereinafter designated as the resulting corporation; (b) 
the terms and conditions of the proposed merger or consolidation 
and the mode of carrying the same into effect ; (c) the basis of the 
conversion of the shares of each merging or consolidating cor- 
poration into the shares or obligations of the resulting corporation ; 
(d) the articles of the resulting corporation; (e) such other pro- 
visions with respect to the proposed merger or consolidation as are 
deemed necessary or desirable. 

(2) The agreement of consolidation or merger shall be ap- 
proved by the shareholders of each consolidating or merging cor- 
poration, by the vote of the holders ci two-thirds of the outstand- 
ing shares entitled to vote, or of one-half of the members of a 
corporation without stock, or such larger vote as the articles may 
require, unless any class of shares is entitled to vote as a class in 
respect thereof, in which event the proposed agreement shall be 
adopted upon receiving the vote of the holders of at least two- 
thirds of the outstanding shares of each class of shares entitled 
to vote as a class in respect thereof and of the total outstanding 





“6 Union Indemnity Co. v. Railroad Commission of Wisconsin, 187 Wis. 528, 


205 N.W. 492 (1925). Q ; 
47 Menasha v. M & N. R.R., 52 Wis. 414 (1881); Pennison v. Chicago, M. & 


St. Paul Ry., 93 Wis. 344, 67 N.W. 702 (1897); Shiels, loc. cit. supra note 10, at 
465. 
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shares entitled to vote at such meeting. Such agreement shall be 
submitted to the shareholders at a meeting duly noticed. 

(3) Such agreement shall be signed and acknowledged by the 
— and the secretary of each corporation participating 
therein. 

(4) Duplicate originals of the agreements so adopted shall 
be delivered to the secretary of state. After all fees have been 
paid, the secretary of state shall endorse on each of such dupli- 
cate originals the fact and date of filing thereof, and shall file one 
of such duplicate originals in his office. A duplicate original of 
such agreement shall be left for record within thirty days, in the 
office of the register of deeds in the county in which the resulting 
corporation is to have its registered office. The register of deeds 
shall forthwith transmit to the secretary of state a certificate stat- 
ing the time when such copy was recorded, and shall be entitled to 
a fee of twenty-five cents therefor. Upon the receipt of such cer- 
tificate, the secretary of state shall issue a certificate of merger or 
consolidation. 

(5) The consolidation or merger is thereupon complete and 
effective. If the resulting corporation is the product of a consoli- 
dation, its corporate existence shall begin upon the filing of the 
agreement of consolidation with the secretary of state, of which 
existence the certificate of consolidation shall be conclusive evi- 
dence, except as against the State, that all conditions precedent 
required to be performed by the consolidating corporations have 
been complied with and that the resulting corporation has been 
incorporated under these laws. 

(6) Dissenting shareholders shall be entitled to relief in a 
manner and under the conditions hereinafter provided. 


Amendments. The present Wisconsin statutes'® provide that the 
articles of incorporation may be amended so as to modify or enlarge 
the business or purposes of the corporation, increase or diminish its 
capital stock, and so on. At common law, fundamental changes in the 
purposes of a corporation could not be accomplished by amendment 
of its articles over the dissent of a single shareholder. Today, how- 
ever, while the majority, even with respect to operations within the 
corporation’s power, cannot fraudulently conspire to turn over to 
themselves corporate property or advantages to the detriment of the 
corporation or minority shareholders,'!® yet the action of the majority 





™* Wis. Stat. (1937) §180.07(1). 

™® The Attorney General has ruled that a non-stock corporation, incorporated 
to carry on a fire insurance business in a single municipality, should not be per- 
mitted to amend its articles to authorize carrying on insurance business in various 
other lines and without a territorial limit. 11 Ops. Att’y. Gen. 819 (1922). But 
he has subsequently ruled that a manufacturing corporation may amend its articles 
. —. it to engage in a public warehouse business. 13 Ops. Att’y. Gen. 41 
1924). 
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shareholders, and of the directors in a field wherein it is the govern- 
ing body, is supreme within the limitations of honest administration 
and discretion.” Our court has said that so long as the corporate 
objective remains the same, and so long as the new activities may be 
treated merely as improvements in the manner of conducting the 
business, no fundamental change will be held to have been attempted 
by an amendment designed to sanction the new operations.124 A re- 
vised section on amendments ought to designate what are “funda- 
mental” changes in the purposes of a corporation and to what extent 
such changes may be effected over the dissent of minority share- 
holders. 

Our statutes fail to clearly define the fractional vote of stock re- 
quired to effect an amendment. Section 180.07 calls for a two-thirds 
vote of the stock outstanding and entitled to vote. It does not state 
whether or not this means two-thirds of each class of stock or two- 
thirds in the aggregate. Practitioners have generally assumed that 
this means two-thirds in the aggregate. Elsewhere in the statutes??? 
the necessary vote by classes is specifically called for, but query, is the 
implication that such vote by classes is not necessary in Section 
180:07 correct? The same problem as to the necessary vote arises in 
Section 180.11. A statutory revision ought to clear up this apparent 
ambiguity. 

In the case of a change in the stated value of no par stock, either 
by way of reduction or increase, what procedure is to be followed? 
It has been suggested that the reduction could be effected by being 
incorporated in an amendment.!*3 Is this method effective? It may 
prove to be very cumbersome sometimes. It would seem wise to have 
a general provision authorizing a corporation at any time to change 
the stated value of its no par stock by action of the directors where 
the directors have power to fix the stated value, and otherwise by the 
vote of the shareholders. 


Reorganizations. Wisconsin has no express statutory provisions 
for corporate reorganizations. The only mention of reorganizations 
in their broad sense found in the Wisconsin corporate statutes is in 
Section 181.05. This section permits the owner of the rights, powers, 





*° Theis v. Durr, 125 Wis. 651, 104 N.W. 985 (1905); Martin Orchard Co. v. 
Fruit Growers Canning Co., 203 Wis. 97, 233 N.W. 605 (1930). 

** Martin Orchard Co. v. Fruit Growers Canning Co., 203 Wis. 97, 233 N.W. 
605 (1930). 

3 Wis. Stat. (1937) §182.13. 

** The Attorney General has agreed with this conclusion and the Secretary 
of State has accepted the amendment in some cases. 
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and franchises of any domestic corporation, acquired by purchase un- 
der a mortgage or judicial sale, at any time within two years after 
such purchase, to organize anew by filing articles appropriate to 
corporations organized for similar purposes. Section 180.02 further 
provides that the name of the old corporation may be used by the 
reorganized corporation. 

A partial or restricted form of reorganization has been permitted 
in Wisconsin. It has been held that under a plan of reorganization 
whereby certain bondholders were to purchase the assets of a cor- 
poration, and the general creditors were to be given shares in the 
new corporation, the general creditors, upon their performance of 
the conditions of the agreement, can compel the issuance of the stock 
to which they are entitled.1** In the event that the new and reorgan- 
ized corporation assumes the liabilities of the old one, it becomes 
subrogated and entitled to any offsets or defenses which were avail- 
able to its predecessor.’ A corporation reorganized under Section 
181.05 is not a continuation of the old corporation, but an entirely 
new body and holds property of the old corporation free of the 
latter’s liabilities.12* In Swietusch v. Luehring'*" it was held that 
where one shareholder in a reorganization agreement purchased prop- 
erty for the benefit of himself and other shareholders, but took 
title in his own name, all of his associates become bound by the obliga- 
tion assumed.!** 

Reorganizations ordinarily involve the scaling down of the debt 
or share structures or both; it may be effected voluntarily through 
the assent of all classes of creditors or all classes of shareholders, 
or both. It is a matter of common knowledge, however, that in a 
given case, it is practically impossible to secure unanimous consent 
to a reorganization. Such a state of facts is the basis for the reor- 





™ Smith v. Chicago & N.W. Ry., 19 Wis. 326 (1865). 

, ** Milwaukee County v. W. S. Seaman Co., 181 Wis. 323, 193 N.W. 513 
1923). 

Neff v. Wolf River Boom Co., 50 Wis. 585, 7 N.W. 553 (1880); National 
Foundry & Pipe Works, Ltd. v. Oconto City Water Supply Co., 105 Wis. 48, 81 
N.W. 125 (1899). 

™7 156 Wis. 96, 144 N.W. 257 (1914). 

“8 Where an electric railroad corporation, after issuing bonds and executing a 
trust deed on its property and franchises securing the bond, transferred its prop- 
erty to a new electric railroad company, subsequently organized, it was held that 
the old corporation did not cease to exist because merged or consolidated with 
the new corporation, in the absence of anything showing that such was the in- 
tention of the contracting companies, no steps having been taken to effect a 
merger of the two companies, and no facts appearing which indicated that the 
new corporation was the successor of the old one. Wegner v. Sheboygan-Elkhart 
Lake Ry. & Elec. Co., 171 Wis. 325, 176 N.W. 865 (1920). 
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ganization statute suggested below, under which dissenters are forced 
to participate in a fair reorganization plan or have their claims 
barred, upon the conditions and in the manner prescribed. In fact, 
it is generally doubtful whether a court of equity has the power to 
effectuate reorganizations, in the absence of a statutory authorization 
compelling minority shareholders and minority creditors to abide 
by a fair and equitable compromise arrangement.!** 


The following provision would adequately fit the needs of modern 
business, with respect to a reorganization statute : 


_ (1) When a reorganization or a compromise arrangement 
is proposed between a corporation and its creditors or any class of 
them, or between the corporation and its shareholders or any class 
of them, or between the corporation and both creditors and share- 
holders or any class or classes of them, a court of competent jur- 
isdiction may, upon the application of the corporation or a liqui- 
dating trustee or receiver thereof, order a meeting of the credi- 
tors or class of creditors, and/or of the shareholders or class of 
shareholders, as the case may be, to be called in such manner as 
the court may direct. 

(2) If the majority in number representing three-fourths in 
value of the creditors or class of creditors, and/or of the share- 
holders or class of shareholders holding three-fourths of the 
voting powers of all shareholders or of the class of shareholders, 
as the case may be, agree to any reorganization or compromise 
arrangement, the said reorganization or compromise arrange- 
ment, if sanctioned by the court, shall be binding on all credi- 
tors or class of creditors and/or on all the shareholders or class of 
shareholders, and upon the corporation and its liquidating trustee 
or receiver, if any. 


Dissenting Shareholders. It is generally considered desirable to 
permit a majority or two-thirds of all the shareholders, as the case 
may be, to change the corporate status in any number of ways. 
Where, however, it is seen fit to effectuate such a change in cor- 
porate status despite the protests of the minority interests, some 





"The difficulty with a reorganization section under state law may be that 
§$77B of the Federal Bankruptcy law exists—therefore it might be argued that 
states cannot legislate in that field. It would seem also that the states cannot 
provide for a discharge of the debtor corporation from any portion of its 
indebtedness; since this is true, it would be hard to conceive of a corporate re- 
organization which could be put through with any degree of success except those 
affecting shareholders only. Furthermore, most of the situations which would re- 
quire the use of a reorganization statute would of necessity involve creditors. 
If the shareholders are the only ones affected, it ought to be noted that the present 
statute now permits the articles of incorporation to be amended by a two-thirds 
vote so that a minority can be bound. 
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provision should be made whereby the corporation may purchase 
the shares of dissenting shareholders on a basis which is fair and 
equitable to both of the parties concerned. While it is true that the 
majority ought to be able to carry out those corporate policies which 
it deems best, it is equally true that the minority ought not to bear 
the consequences of corporate policy which entails a radical change 
in the corporate status. Dissenting provisions, providing for an ap- 
praisal of the fair cash value of the shares involved, are believed to 
fulfill the need. Wisconsin has no present provisions for satisfying 
dissenting shareholders. In fact, it has been held in Wisconsin that 
it is inherent in the nature of corporations that the affairs thereof are 
to be managed and directed as willed by the majority of the share- 
holders. Their decisions, within the scope of legitimate discretion, 
cannot be interfered with, and even though in the opinion of the 
minority the policies adopted by the majority are not for the best in- 
terests of the corporation, nevertheless, the minority must accept such 
decisions and acquiesce therein. They cannot complain thereof unless 
such action is prompted by fraud and bad faith.2*° 


A model dissenting statute is the following: 


(1) If a corporation has authorized an amendment which sub- 
stantially changes the corporate purposes or extends the duration 
of the corporation, or substantially affect the interests of any 
shareholder, or has become a party to a consolidation or merger 
agreement, or has authorized a sale of all the assets not in the 
ordinary course of business, any shareholder who did not vote 
in favor of or consent in writing to such corporate action may, 
within twenty days after receiving notice of such action, which 
notice shall contain a statement of the shareholder’s right to dis- 





*” Goodwin v. von Cotzhausen, 171 Wis. 351, 177 N.W. 618 (1920); Thauer 
v. Gaebler, 202 Wis. 296, 232 N.W. 561 (1930). It may be questionable, as a 
matter of policy, whether the dissenting minority ought to be given the right to 
be paid off. This is based upon the following considerations: (1) The law pro- 
vides ample protection for the minority interests against the irregularity, illegal or 
even fraudulent procedure of the majority interests. (2) The minority ought to be 
made to yield to the majority policies for the benefit of all, since such action is 
based upon their expectation of increased profits or decreased losses. The minority 
must be taken to have entered the corporation with the understanding that the 
decision of the majority would be conclusive. (3) If the corporate action of the 
majority is taken in the contemplation of increased profits, it is very likely that 
the market value of the shares will be greater than what the corporation would 
pay under the dissenting statutes. And on the other hand, if the corporate action 
of the majority is taken in the expectation of decreased losses, it may be argued 
that if dissenters are paid off, they are put in a more favorable position than 
the others. (4) The right given dissenters by statute, to demand payment, may 
facilitate an effective minority bloc, through the veto of majority policies. Adopted 
from Stevens, Corporations (1936) §§121-213. 
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sent to the noticed action, object thereto in writing and demand 
payment to him of the fair cash value of his shares as of the 
day prior to the date on which the vote was taken authorizing 
the change in corporate status. 


(2) The demand of such dissenting shareholders shall state 
the number and class of the shares owned by him, together with 
the shareholder’s estimate of the fair cash value of his shares. 


(3) Any shareholder who shall fail to make such demand 
within twenty days after notice, shall be conclusively presumed to 
have consented to the change of corporate status and shall be 
bound by the terms thereof. 


(4) The corporation shall, within ten days after the receipt of 
the shareholder’s demand, inform such holder whether it will 
pay the amount demanded; if the corporation refuses to pay the 
demand, it shall offer in writing an amount as and for such fair 
cash value. 

(5) If the corporation and the dissenting shareholder can- 
not agree upon the fair cash value of the shares, either or both of 
them may petition a court of competent jurisdiction, within six 
months after the giving of the notice thereof to the other party, 
to determine the fair cash value of the shares. Any shareholder 
who shall fail to file such petition within such period shall be 
presumed to have consented to the change in corporate status and 
shall be bound by the terms thereof. 


(6) If it is established at the hearing of such petition that the 
shareholder is entitled to be paid the fair cash value of his shares, 
the court shall appoint three appraisers to determine such fair 
cash value as of the day prior to the date on which the vote was 
taken authorizing the change in corporate status. Such appraisers 
shall make their appraisal and file it with the clerk of the court 
within such time as the court shall determine. The court, in its 
discretion, shall consider such appraisals and shall enter such 
judgment thereon as it shall deem fair and reasonable. 


(7) Any number of shareholders may join or be joined in a 
proceeding hereunder. All costs of such litigation shall be appor- 
tioned as the court may decree. 


Miscellaneous. Section 181.03 contains the following clause: 


No corporation owning or operating a public utility shall be 
dissolved, except upon consent of the public service commission to 
be issued only after hearing by the commission, on at least thirty 
days’ notice given to each municipality in which such utility is 
operated, and an opportunity to be heard is furnished to all such 
municipalities and stockholders in such corporations. 
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The Attorney General'*! appears to require the consent of the 
commission in any case in which the corporation owned or operated 
a public utility at any time subsequent to the year 1922, when the 
statute was enacted. In the case of a corporation which neither 
owned nor operated public utility property at the time of dissolution 
(although such property may have been owned or operated subse- 
quent to 1922) administrative difficulties are encountered. The com- 
mission treats its consent as unnecessary and does no more than 
record the fact as to the lack of ownership and operation, adduced 
at the hearing; on the other hand, the office of the Secretary of 
State has on occasion required that prior to filing of the dissolution 
papers the consent of the Public Service Commission be first obtained. 
Which is to prevail? The statute should apply, of course, only to 
public utilities which own or operate such property at the time. It is 
submitted that the statute in question ought to be amended to clarify 
this “blind spot”. 

CoNCLUSION 


A revision of the corporation laws for Wisconsin should be ap- 
proached not with the objective of granting broad and unrestricted 
powers to the board of directors or the majority shareholders, nor 
with the view of imposing a rigid legislative supervision of such pow- 
ers and duties. The purpose of such a revision should be rather to 
clarify existing ambiguities, to supply statutory sanction for the 
otherwise uncertain corporate practices and devices, and to make the 
present law generally commensurate with the exigencies of modern 
and legitimate corporate business. Such has been the approach of this 
proposed redraft of the general corporation statutes of Wisconsin. 





"8 13 Ops. Att'y. Gen. 358 (1924) ; 18 Ops. Att'y. Gen. 309 (1929). 








LAW AND THE SOVIET FAMILY 
Joun N. Hazarp 


Believing the character of the family unit to be of primary im- 
portance in molding a new society, Soviet political theorists have called 
upon jurists to draft a family law which would aid them in carrying 
out their ideas. Those Americans who would understand what has 
been going on in this basic field of Soviet law must look not only at 
the codes and interpretive decisions, but at the program and condi- 
tions from which they spring. 

Political scientists and sociologists trained in the Marxian tradi- 
tion saw in the rigid family code of Czarist Russia a force working 
for the retention of established conceptions and customs within the 
conservative disciplined atmosphere of the home. Realizing that new 
programs would face passive if not active resistance within such a 
unit, theoreticians set legal draftsmen to writing laws destined to 
make of marriage a more flexible status so that parental authority 
might be undermined and children reared away from the conservative 
influence of mothers and fathers trained in Imperial ideology and tra- 
ditions. Compulsory civil registration of marriage, abolition of the 
influence of the Church, and easy divorce were slogans of the early 
period. 

Internal conditions have changed markedly in recent years to 
keep pace with new developments and new social and political plans. 
Most notable has been the change in the ideological approach of 
modern Soviet parents. Playing no small part in the revolution in 
ideas which has swept over the country, the passage of time has 
brought about the out-numbering of parents reared under the Em- 
pire by young mothers and fathers trained since the revolution. This 
fact has made of the home a propagator of ideas more nearly in keep- 
ing with the principles of socialism. 

Not only has the home become a positive ideological force, but its 
discipline has been found more beneficial to the proper development 
of the Soviet child than was the inadequate mass supervision per- 
formed by public institutions whose numbers were never sufficiently 
large to care for all of the youth. 

Jurists now argue that new social and economic conditions have 
made necessary new laws, and they re-emphasize the Marxian rule 
that one who would understand these statutes must understand the 
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conditions from which they spring and the tasks they are called upon 
to perform.’ Those tasks are most succinctly set forth in the in- 
troductory articles to the Code of the Russian Socialist Federated 
Soviet Republic: fulfilling the demands of revolutionary society ; pro- 
tecting the interests of mothers and especially of children ; and placing 
the spouses on an equal plane in their property relationships centering 
around the education of their children.? To these has been added the 
duty of strengthening the family as a form of communal life, a form 
which provides at the present time the most advantageous conditions 
for the education of the new generation of citizens of a classless 
socialist society.® 


MARRIAGE 


Marriage law of today is but the outgrowth of measures taken 
during the past two decades. At the risk of introducing too much 
that is now primarily of historical importance, the highlights of legis- 
lation of early years will be reviewed not only to portray attempts 
of jurists to meet the tasks set them by the political scientists and 
sociologists, but to serve as a guide in determining the status of mar- 
riages contracted during the formative period of Soviet family law. 

Outstanding among the aims of Soviet political scientists during 
the first years of the revolution was the destruction of the influence 
of the Church.* Reflection of this point in the program was found in 
the Russian Socialist Federated Soviet Republic’s first decree of 
December 18, 1917.5 In seeking to achieve this end and at the same 
time provide the foundations for a healthy family unit this decree set 
several major principles. Only registered civil marriage was to be 





*See P. I. Stuchka, Introduction to Brak i Semya, Tezisy k Proektu o Brake, 
Seme i Opeke (Kom. Akad., Moskva, 1926) 7. [Marriage and the Family, Theses 
to the Draft Law on Marriage, the Family, and Guardianship.] 

* Kodeks Zakonov o Brake, Seme i Opeke, RS.F.S.R., [Code of Laws on 
Marriage, the Family and Guardianship], effective January 1, 1927., Sobr. Uzakon, 
R.S.F.S.R., 1926, No. 82, Art. 612 [Collection of Laws, R.S.F.S.R.]. English trans- 
lation published in 1932 by Cooperative Publishing Society of Foreign Workers 
in the U.S.S.R. and also by the International Publishers, New York. 

*See F. I. Volfson, Semeinoe Pravo (Moskva, 1938) 5. [Family Law]. 
Compare the language of twenty years ago: “The family has ceased being a neces- 
sity, both for the members of the family themselves as well as for the state.” 
See A. Kollontai, Semya i Kommunisticheskoe Gosudarstvo |The Family and 
the Communist State] (Izd. Tambovskogo Gubernskogo Agentstva V. Ts. I. K. 
1919) p. 8. 

“See Y. N. Brandenburgski, Kurs po Semeino-Brachnomu Pravu (Moskva, 
1928) 41. [Course in Family and Marriage Law.] 

5 Sobr. Uzakon., R.S.F.S.R., 1917, No. 11, Art. 160. 
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recognized. While Church marriages were not banned, they were 
to be accorded no legal effect. Persons wishing to marry were re- 
quired to submit a statement of their intention to the local organ for 
registration located nearest their domicil.2 Applications were not to 
be accepted from certain classes of people:® (a) males under eigh- 
teen years of age or females under sixteen years of age;!° (b) rela- 
tives in the direct line and half-brothers and sisters (relationship 
being interpreted as including blood relations whether born in or out 
of wedlock) ; (c) persons already bound by marriage ties; and (d) 
the insane. No provisions appeared similar to those in some Ameri- 
can states forbidding miscegenation," for such would have violently 
conflicted with the new national policy of the Soviet government. 

Enforcement of these provisions was sought to be accomplished 
by affidavits testifying to the absence of any of the impediments 
listed in the code. Also required was an affidavit to the effect that the 
marriage was being entered into voluntarily.’ False affidavits sub- 
jected the affiant to criminal prosecution and the marriage was de- 
clared void.1* The moment of recording in the registration book 
determined the effective date of the marriage, and previous factual 
cohabitation was given no legal effect.’ 

Being of a temporary nature, this decree was replaced by the 
R.S.F.S.R.’s first Code of Laws on Acts of Civil Status, adopted 
on September 16 and officially published on October 22, 1918.1° Once 
again only civil marriage was recognized, it being required that the 
marriage be registered..* To protect marriages concluded before 
the revolution the Code provided that all religious marriages con- 


*“The Russian Republic henceforth recognizes only civil marriage.” Id., 
Introduction. 

*Id., $1, Note. The monopoly right of the Church to record marriages offi- 
cially was also abolished. See Law of January 23, 1918, separating the Church 
from the State, Sobr. Uzakon, R.S.F.S.R., 1918, No. 18, Art. 263, sec. 8. To re- 
place the recotding function formerly performed by the Church, there were or- 
ganized departments to record marriages and births. See Law of January 4, 1918, 
Sobr. Uzakon., R.SF.S.R., 1918, No. 14, Art. 200. 

* Lex cit. supra note 5, §1. 

*Id., $2. 

*° Compare with the English common law rule setting the ages of 12 and 14 
for female and male, respectively. Most American states now set marriageable 
age at 16 and 18 for female and male, respectively, while New Hampshire re- 
quiries that the male be 20. See 1, Vernier, American Family Laws (Stanford 
University Press, 1931), 116-17. 

“Thirty American jurisdictions prohibit interracial marriage. See Id. at 204. 
Lex cit. supra note 5, §3. 

* Id. §3, part 2. 

“ Id., $4. 

* Sobr. Uzakon., R.S.F.S.R., 1918. No. 76-77, Art. 818. 

* Id., $52. 
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cluded before December 20, 1917, which had been legal under laws 
then existing retained their validity. It even went so far as to legal- 
ize marriages formerly concluded between distant relatives (outside 
the direct line) which had previously been invalid under the Czarist 
Code.17 The new Code, while written for the R.S.F.S.R., could not 
be made effective immediately in all parts of the Republic due to the 
continuing occupation of some areas by the White armies. To pro- 
tect persons who concluded religious marriages in these areas during 
the occupation a special instruction was published after all areas had 
been cleared of White troops. This instruction listed each previously 
occupied district and gave the exact date on which the rules of the 
new Code became effective.’* 

Parties were still required by the new Code to make written appli- 
cation for permission to marry,!® and the same impediments prevent- 
ing marriage appeared as had been in the first decree. Parties were 
also still required to sign affidavits certifying to the absence of any 
of these impediments and to the effect that the marriage was being 
entered into voluntarily.*1 If there were a violation of any of these 
restrictions, a court might declare the marriage void from the date of 
its conclusion, at the request of the parties, interested third persons, 
or the state.22 To this rule there were some exceptions.”* Persons 
who had given false information to the recording clerk might be 
prosecuted.”* 

This first Code of the R.S.F.S.R. remained in force for eight 
years until December 31, 1926. 

In the other Republics, later to enter together with the R.S.F.S.R. 
into a federation bearing the name of the Union of Soviet Socialist 
Republics,> codes were also promulgated. This union did not, how- 





**Id., $82, Note. 

**See Circular of People’s Commissariat for Internal Affairs, August 28, 1926, 
Byulleten N.KV.D. (1926), No. 22, reprinted in P. V. Gidulyanov, Kodeks 
Zakonov o Brake, Seme i Opeke s Postateinym Kommentariem (pod. red. P. A. 
Krasikova, Leningrad, 1927), 14-19. [Code of Laws on Marriage, the Family, and 
Guardianship with Commentaries.] 

1918 Code, R.S.F.S.R., cit supra note 15, $58. 

*Id., §§65-73. 

™Td., $59. 

™ Id., §74-82. 

* For example, a marriage concluded before marriageable age was not declared 
null and void if the parties had issue or if the question arose after they had reached 
marriageable age. See Id., $77. 

*Td., $64. 

See Constitution of the U.S.S.R., approved by the Central Executive Com- 
mittee on July 6, 1923, and by the Second Congress of Soviets on January 31, 
1924. For Russian text see Vestnik Ts. I.K. and S.T.0. Soyuza S.S.R., 1924, No. 2, 
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ever, bring uniformity, for in some of these Republics, ancient cus- 
toms continued for some years after the changes made in the R.S. 
F.S.R. 

Revocation of the old Czarist Code was carried out in the Ukrain- 
ian S.S.R. in much the same way as it had been accomplished in the 
R.S.F.S.R. Two decrees appeared in 1919, one concerning marriage 
and the other divorce.” They were united without alteration in a 
code in 1920. Only registered civil marriage was recognized. 

Following in the footsteps of the other two Republics, the White- 
Russian S.S.R. published its code in 1922,7" declaring that only civil 
registered marriage was to be recognized as valid, and then only 
when this marriage was concluded without violating impediments 
similar to those in the code of the R.S.F.S.R.* Religious marriages 
performed before May 1, 1920, were recognized as valid, as were 
all marriages concluded abroad, if valid at the locus contractus.™® 
A novel impediment appeared in that guardians were not permitted to 
marry their wards, or parents their adopted children until these re- 
lationships had been severed.*° Any marriage violating any of these 
limitations was void, as of the date of concluding the marriage.*! 


With 1926 there appeared the first of the new codes drafted after 
the formation of the Union. By the 1924 Constitution of the U.S.S.R. 
the right to formulate legislation concerning the family was not dele- 
gated to the central federal government but was retained by each 
Republic.*? In consequence each Republic could draft its own family 


Art. 24. For English translation see Rappard, Sharp, Schneider, Pollock, and 
Harper, Source Book on European Governments (New York, 1937), p. v-88. 

™ The Law of February 20, 1919, concerned marriage, declaring, “The Ukrain- 
ian Soviet Socialist Republic in the future recognizes civil marriage as binding.” 
A later section provided for registration to formulate this marriage. Sobr. Usakon., 
Uk. S.S.R., 1919, No. 12, Art. 144. A law of the preceding month had declared 
that the Church no longer had the right to register acts of civil status. This right 
became the exclusive province of the civil authority in the person of the organs 
for registering marriages and births. Law of January 22, 1919, Sobr. Uzakon., Uk. 
S.S.R., 1919, No. 3, Art. 37. Divorce was provided for in a decree of the same 
date as the decree on marriage, see Jd., 1919, No. 12, Art. 145. 

* Printed separately from the collection of laws by the White Russian 
S.S.R.’s Commissariat of Justice in the White Russian and Russian languages 
(Minsk, 1922). 

a 

*Id., $8. 

"he. 37. 

™ Td., $10. 

™See Constitution of the U.S.S.R., 1924, cit. supra, note 25 at Art. 1 (0) and 
(p), which do not include the right to designate even general principles for fam- 
ily law as those on which the codes of the Republics should be based. Although 
the Union Constitution of 1936 requires that civil law be uniform throughout the 
Soviet Union, no mention is made of family law which up to the present has not 
been included as a branch of civil law. See Constitution, Art. 14 (u). For text 




















March] LAW AND THE SOVIET FAMILY 229 


code and in so doing adopt variations suitable to its own conditions. 
These variations could not, of course, impinge upon the character 
of a Soviet Socialist Republic which each Republic declares itself 
to be while remaining within the Union.** 

The Ukrainian S.S.R. led the way and in 1926 published its 
new code,** not departing extensively from previous codes. Article 
104 recognizes only civil marriage, while Article 105 requires that it 
be registered. To protect the factual spouse who might otherwise be 
abandoned without support the code goes further to permit a person 
to declare to the registry-office that a named person is her or his 
spouse. The absent party is notified by mail of this affirmation and 
advised that if there is no reply to the allegation within a month, there 
will be an automatic registration as husband or wife.** The person 
year, during which time usual alimony payments must be made if 
there be cause for such. This provision later proved of great im- 
portance, being seized upon to bring practice in the Ukraine into har- 
mony with that of the R.S.F.S.R. whose new code, promulgated 
within a few months; was to provide for the recognition of “factual” 
as well as registered marriages. This uniformity of practice was made 
possible by virtue of the fact that a Ukrainian citizen who has lived in 
factual marriage relationship with another can by registration always 
make it a matter of record under this article, and by this formulation 
protect and preserve the incidents of the marriage relationship. 

Question has arisen as to whether the registration or the cohabi- 
tation gives rise to the marriage relationship. The answer would seem 
to be that since registration is no more than a formal procedure per- 
formed almost automatically, the cohabitation and not the registration 
is the decisive factor, inasmuch as the registration cannot be prevented 
if cohabitation is successfully proved. 

This 1926 Ukrainian code retains sections known to the previous 
code by which a marriage concluded in violation of the conditions 
necessary for marriage may be declared void from the date of its re- 





see (1936) Izvestiya, No. 283 (6140) of December 6 at pp. 2-3. For English trans- 
lation see Rappard et al., op. cit. supra note 26, at p. v-107. 

* See 1924 Constitution, U.S.S.R., Chap. II, Covenant, and 1936 Constitution, 
U.S.S.R., Art 13. 

“ Kodeks Zakonov o Seme, Opeke, Brake i ob Aktakh Grazhdanskogo 
Sostoyaniya, May 31, 1926. [Code of Laws on the Family, Guardianship, Mar- 
riage, and Acts of Civil Status.] Sobr. Uzakon., Uk. S.S.R., 1926, No. 67-69, 
corrected in Jd., 1926, No. 72. 

Secs. 133-140. The code makes no provision for notification if the address 
of the absent spouse is unknown. Presumably the last known address is sufficient. 
registered in this manner may contest the issue in a court®* within a 


Ibid. 
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cording.**? Marriageable age was kept at eighteen for males and 
sixteen for females.** 

The R.S.F.S.R. adopted its new code in 1926°* accepting the 
principle of factual marriage.*® Question has arisen as to why this 
change was affected even in the face of opposition from a part of the 
peasantry. The answer has been given that inasmuch as the influence 
of the Church had greatly waned, it was no longer necessary to at- 
tack the Church through family law, and so it had become possible 
to recognize a factual marriage relationship as having all the legal 
consequences of a registered marriage. Jurists argue that to have 
permitted this earlier would have left open to religious believers the 
opportunity to conclude a church marriage and to rely on the factually 
existing marriage relations to prove the union in the eyes of the law.* 
Mere casual relations do not constitute such a marriage, but the court 
must find the existence of a common home and factual continued 
marriage relations.*” 

With the introduction of the conception of factual marriage, reg- 
istration has taken on different legal significance from that which it 
had under the earlier code. It is no longer important in determining 
the time when legal marriage relations begin, for parties may ask that 
registration be dated back to the date of the beginning of factual 
relations.** Registration may not be dated back in that manner, how- 
ever, if at the previous time specified by the parties there existed 
some condition preventing marriage.** In consequence, if parties 





"Id., $§113-116. 

™*Id., $109. 

Effective January 1, 1927, cit. supra note 2. 

“Persons factually living in conjugal relationships, not registered in the 
manner provided by law, have the right at all times to formulate their relations by 
means of registration, stating the period of factual cohabitation.” Jd., §3. 

“See Y. N. Brandenburgski, op. cit. supra note 4, at 43. 

“ “Soviet law recognizes as factual marriage only open cohabitation, differing 
from registered marriage oniy in the fact that registration is absent.” See N. V. 
Krylenko, Sotsializm i Semya, [Socialism and the Family] (1936) Bolshevik, 
No. 18, September 15th, 65 at 73-74. This view is in direct conflict with that in 
some American states which look only for evidence of intent to contract and re- 
quire no cohabitation if the contract can be proved by other facts. See Great 
Northern Ry. Co. v. Johnson, 166 C.C.A. 181, 254 Fed. 683 (C.C.A. 8th, 1918); 
Peters v. Peters, 73 Colo. 271, 215 Pac. 128 (1923). Other American States take the 
same view as Soviet law, requiring evidence of cohabitation, declaring marriage 
not to be only a question of contract, but of status. See Grigsby v. Reib, 105 Tex. 
597, 153 S. W. 1124 (1913). 

“ Code, cit. supra note 2, §3. 

“See Circular of N.K.V.D., No. 77, Feb. 24, 1927, as to registration of factual 
marriages concluded before marriageable age, (1927) Byulleten N.K.V.D., No. 6. 
To same effect also see A. N. Iodkovski i A. K. Rodnyanski, Kodeks Zakonov o 
Brake, Seme i Opeke s Postateino Sistematizirovannymi Zakonodatelnymi i 
Vedomstvennymi Materialami (Moskva, 1931), annotation to §3 at p. 4. [Code 
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would not have been of marriageable age at the time factual relations 
commenced, or if some other impediment existed at that time, the 
marriage may not be dated back to that moment even though the 
parties so request. 

Registration has little significance today, but is performed only 
to faciltiate proof of the marriage relations and to assist statistical 
compilations.*® Its absence cannot affect legal rights of parties who 
have met the code’s requirements as to what constitutes a factual 
marriage.*® 

Listing in detail the elements involved before such a marriage can 
be found, the R.S.F.S.R. code requires the establishment of “the fact 
of cohabitation, the presence during this cohabitation of a common 
ménage, and the declaration of this relationship as man and wife 
before third persons, either while registering [for other purposes than 
marriage] or in personal documents [passports and the like], and 
also in accordance with a situation in which there is mutual mate- 
rial support and common education of children.”** Evidence of this 
nature may be examined even after the death of one of the parties.*® 

American lawyers will see a close similarity between these criteria 
of a Soviet factual marriage, and the evidence for which most Anglo- 
American courts search in determining whether or not a common law 
marriage has been contracted. Although the Soviet codes specify 
the nature of the evidence required, American judges are left to their 
own discretion in determining what facts either evidence an intent 
to contract a marriage or evidence a status of marriage.*® Contrast 
between the Soviet and common law concepts is perhaps most marked 





of Laws on Marriage, the Family, and Guardianship with Legislative and Admin- 
istrative Material Systematized According to Sections.] 

“See Y. N. Brandenburgski, op. cit. supra note 4, at 43. 

““But as for the rights and duties of the spouses, unregistered marriage is 
placed on a par with registered marriage.” See A. N. Iodkovski i A. K. Rodnyan- 
ski, op. cit. supra note 44, §1, note 1, p. 3. 

* Code, cit. supra note 2, §12. 

“See Interpretation of the Plenum of the Supreme Court of the R.S.F.S.R. of 
February 6, 1928. See (1928) E.S. Yu., No. 12; also reprinted in A. Genkin, S. 
Kishkin, A. Rodnyanski, Kodeks Zakonov o Brake, Seme i Opeke s Postateino 
Sistematizirovannymi Materialami po 15/IIT/1930g (2 izd., Moskva, 1930), 
annotation as Note 1 to §12. [Code of Laws on Marriage, the Family, and Guar- 
dianship with Material Systematized According to Sections, up to March 15, 1930.] 

““To constitute a common law marriage . . . no particular words were neces- 
sary. If what is done and said evidences an intention by the parties to assume 
the marriage status, and the parties thereupon enter into the relation of husband 
and wife, that is sufficient whatever may be the form of expression used. It is 
impossible to fix a standard by which the evidence of a marriage in every case 
should be measured. Each case must depend upon its own facts and attending 
circumstances.” See Carter, J. in Herald v. Moker, 257 Ill. 27, 29, 100 N. E. 277, 
278 (1912). 
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in the differing method by which each found a place in the system of 
law. Legal historians trace the common law concept back to the 
ecclesiastical courts which recognized such a status to validate other- 
wise unholy unions. It was a substitute measure and was abolished 
for Catholics by the Decretum de Reformatio Matrimonii of the 
Council of Trent, in the year 1563, after which the concept hung 
on in Protestant countries until abolished in England by Lord Hard- 
wick’s Act in 1753 and by continental states somewhat earlier. Its 
reception in some American states is also found to have been of a 
stopgap nature due to the need of some legal marriage status, there be- 
ing no adequate legislation. The Soviet concept in sharp contrast to 
this slow development was created suddenly as a new principle to 
further a definite program of legislation whereby the marriage status 
was to be freed from extensive regulation by the state and left to the 
attention primarily of the parties concerned. It was in no sense a 
stop-gap rule, but a consciously created tool of legal policy. 

The 1927 code introduced another change in that general health 
of the parties became a matter of concern. Previously the code had 
included provisions relating only to mental soundness, and no mention 
was made of physical illness. The 1927 code altered this to require 
that each of the parties be informed of the other’s state of health, 
especially with regard to venereal and mental diseases and tubercu- 
losis. As an enforcement measure the code required the parties to 
give affidavits to the recording clerk to the effect that this mutual ob- 
ligation had been performed.” Under such a loose provision it would 
be possible for parties suffering from social or other diseases to marry 
and escape prosecution if both of them were aware of the actual situ- 
ation at the time. This loophole has aroused one Soviet commentator 
to regret that the code does not go further to require a certificate of 
physical and mental health.** 

American states have pioneered in this field. Delaware has a 
somewhat similar provision prohibiting the marriage of a party suf- 
fering from any communicable disease, the nature of which is un- 
known to the other party.** The statute goes further to absolutely 
forbid marriage of a person suffering from veneral disease. This 





* 26 Geo. II, c. 33 (1753). For translation of text of Council of Trent decree 
see A. C. Jacobs, Cases on Domestic Relations (Chicago 1933) 359. 

™See Fred S. Hall, Common Law Marriage in New York State (1930) 30 
Col. L. Rev. 1., and A. C. Jacobs, Common Law Marriage (1931), 4 Encyc. of Soc. 
Sc. 56. 

"Code, cit. supra note 2, $132. 

"See Brandenburgski, op. cit. supra note 4, at 49. 
“R. C., 1915 §2992, amended by Sess. L., 1921, p. 578. 
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prohibition is common to several states,®> whose ranks have recently 
been joined by Illinois and Rhode Island and New York.5® Some 
states forbid marriage if one of the parties is suffering from tubercu- 
losis in its infectious stage." 


Soviet laws requiring persons suffering from venereal disease to 
submit to clinical treatment®® are an effort to meet this issue, but in 
failing to prevent marriage of an infected person these laws do not 
prevent the infection of a spouse or the crippling of children who may 
be born before the cure is effected. 

Still another decisive change in the 1927 Code of the R.S.F.S.R. 
was the elimination of the 1918 Code’s section which had declared 
that marriage registered in violation of the conditions of relationship, 
age,®® and mental soundness were void. Under the new code nothing 
is said except to list the impediments to registration.* Commentators 
in interpreting this omission suggest that a marriage which violates 
these conditions is no longer void, the sole consequence being that 
the parties will be prosecuted for falsely affirming that there were no 
impedients.*1 Marriage with the insane may be an exception to this 
interpretation preserving the legal force of marriages violating the 
conditions to registration. An insane person cannot legally express 
his will, and if marriage must be voluntarily entered into,®? his in- 





See 1 Vernier, op. cit. supra note 10, at 199-202. 

“Till. Laws 60th Gen. Assembly, 1937, p. 910. R. I. Stat. 1938, Gen. Laws 
c. 287, §10. N. Y. Session Laws 1938, c. 640. On the Illinois law and the general 
effectiveness of such legislation, see Rheinstein, Illinois Marriage Law, (1937) 5 U. 
of Chicago L. Rev. 97. 

See op. cit. supra note 55. 

Law of Jan. 24, 1927. Sobr. Uzakon., R.SF.S.R., 1927, No. 13, Art. 90. 

"The 1926 Code raises the minimum ages of both sexes to eighteen, per- 
mitting a reduction of one-half year in special cases, as determined by the Pre- 
sidium of the Central Executive Committee of the Region, Autonomous Region, 
or Autonomous Republic, or City or District Soviet. See Code, cit. supra note 2, 
§5 and Note. To this age limitation practice has added an exception:—“Entering 
into factual marriage with a minor (under eighteen years of age) having reached 
sexual maturity is not a socially dangerous act, and it will not be examined in 
court proceedings.” See Interpretation of the Plenum of the Supreme Court of the 
R.S.F.S.R. of April 15, 1929. Sbornik Detstuuyushikh Razyasnenii za 1929g 
(Moskva, 1929), 65. [1929 Collection of Interpretations Still in Force.] The 
Criminal Code of the R.S.F.S.R. in §198 does not yet fully make the distinction. 

© “Tt is unlawful to register the following marriages: (a) between persons, one 
or both of whom is or are already married either with or without registration; 
(b) between persons one or both of whom has or have been adjudged weak- 
minded or insane in the manner prescribed by law; (c) between relatives in the 
direct line of descent; also between sisters and brothers, whether of the full blood 
or the half blood.” Code, cit. supra note 2, $6. 

™See Y. N. Brandenburgski, op. cit. supra note 4, at 47, 54. 

"Code, cit. supra note 2, §4 (a). This requirement of consent would also 
seem to operate to invalidate marriages contracted as the result of duress. 
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ability to acquiesce is an essential defect.** American law in most 
jurisdictions takes the same view, although some hold marriage with 
the insane void not because there is no expression of intent to con- 
tract, but because of the danger of propagating mentally deficient off- 
spring.** 

All authority does not support the principle that violation of the 
conditions listed in Article 6 has no effect upon the union which 
has been concluded.® It may be safe to assume, however, that this 
contradictory authority is now of little weight. More recent com- 
ments emphasize the necessity of affording the maximum protection 
to the exploited spouse by attaching all legal consequences to a mar- 
riage violating the impediments to marriage.** The usual rules for 
divorce would permit the parties to separate and obviate the continu- 
ation of relationships which may have become strained. To have de- 
clared the marriage void from the date of its conclusion would have 
meant deprivation of support and alimony. In consequence of this 
sentiment the impediments to marriage have for the most part be- 
come impedimenta matrimonu impedientia. 

In keeping with these principles marriages between persons under 
the age of eighteen, which was set in the new code as the age for both 
sexes, and between relatives of the direct line, are not set aside if 
they have already occurred,® although unions between persons one 
or both of whom are insane may provide a greater problem because 
of the absence of consent. 

In interpreting the legal effect of the conditions for marriage set 
forth in the code, the Soviet jurist would call to one’s attention the 
fact that the Family Code does not alone bear the burden of ensuring 





“We cannot permit marriage if the will is not clearly expressed, as when 
a person is mentally ill and cannot because of that express his agreement.” See 
Y. N. Brandenburgski, op. cit. supra note 4, at 60. But cf. “A factual marriage 
between the feeble minded involves the same consequences as registered marriage 
in general.” See P. A. Krasikov, Stenographic report of speech at II Session of the 
All-union Central Executive Committee, XII Convocation, quoted in P. V. Gid- 
ulyanov, op. cit. supra note 18, at 11. 

“See 1 Vernier, op. cit supra note 10, at 188. 

“See P. V. Gidulyanov, op. cit. supra note 18, at 12-13. Prof. Gidulyanov 
would also refuse to permit the finding of a factual marriage when these condi- 
tions are violated. See id. at 25. 

“On the one hand we establish conditions for the registration of marriage, 
and on the other—if the conditions are not complied with but registration has 
taken place—we do not recognize this marriage as null. ... We can talk then 
only of criminal consequences for concealing facts serving as obstacles to con- 
tluding marriage, but to dissolve the marriage in a compulsory manner would be 
inexpedient and in the preponderant majority of the cases unprofitable for the 
weaker party to the marriage, the woman.” See Y. N. Brandenburgski, op. cit. 
supra note 4, at 67. 

"See op. cit supra note 61. 
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orderly, healthful marriages, but that it is assisted by the Criminal 
Code, more specifically delegated to the protection of socialist soci- 
ety. Interpretation of Article 6 of the Code so as to find marriage 
void because one of the conditions under which it may not ordinarily 
be contracted is violated would injure the spouse of whom advantage 
may have been taken and deprive him or her of support and alimony. 
On the other hand, to treat the marriage as still having legal force but 
at the same time to apply the Criminal Code to punish the offender 
will reach the spouse who was responsible. The provisions of the 
Family Code amount to an effort to forestall relations deemed inad- 
visable, but they are not pushed farther to inflict hardship upon inno- 
cent persons who may unwittingly violate them. Violation is most 
harmful to society if there be intent to violate. When there is a 
question of criminal intent the Soviet jurists believe it to be within 
the province of criminal and not family law. 

American states differ on the question of voiding a marriage con- 
cluded in violation of impediments to marriage. Some declare the 
marriage void ab initio. Others permit either of the parties to de- 
clare it void if they so desire. Some would go as far as the Soviet 
courts and hold both parties to the legal consequences of the marriage 
even though they may have consciously or unwittingly violated the 
conditions for marriage in concluding their union.® 

Codes in the other Republics are for the most part similar to that 
of the R.S.F.S.R. There is, however, one point on which they split— 
the status of a non-registered factual marriage. The White Russian 
S.S.R.,” the Uzbek S.S.R.," and the Georgian S.S.R.™ join with 





Sexual intercourse with a person of immature age entails deprivation of 
liberty for a period not exceeding three years. If accompanied by defloration or 
satisfaction of sexual desire in a perverted form, it entails deprivation of liberty 
for a period not exceeding eight years. See Criminal Code, sec. 151. Marriage 
with a person who has not attained marriageable age entails deprivation of liberty 
for a period not exceeding two years, while marriage with a person who has not 
reached the age of puberty entails the measures of sec. 151. See id., $198. This 
section supplements sec. 151 which deals only with sexual intercourse apart from 
marriage. Bigamy or polygamy entails compulsory supervised labor for a pe- 
riod not exceeding one year or a fine not exceeding one thousand rubles. See id., 
$199. No section of the code declares incest to be a crime. For Criminal Code of 
the R.S.F.S.R., see Sobr. Uzakon., R.S.F.S.R., 1926, No. 80, Art. 600. For English 
translation, see The Penal Code of the Russian Socialist Federal Soviet Republic 
(His Majesty’s Stationery Office, London, 1934). 

Statutes vary widely in accordance with the nature of the prohibition vio- 
lated. See 1 Vernier, op. cit. supra note 10, at 173-229. For case holding parties to 
a marriage contracted knowingly in violation of the law, see Payne v. Payne, 54 
App. D. C. 149, 295 Fed. 970 (1924). This is also the rule of canon law. See 
Cod. iuris canonici, can. 1036, 1058, 1066, 2364, 2374, 2375. 

 Kodeks Zakonov o Brake, Seme i Opeke, dated Jan. 27, 1927, effective 
March 1, 1927, Sobranie Zakonov (B.S.S.R.), 1927, No. 7, Art. 26. Sec. 23 pro- 








236 WISCONSIN LAW REVIEW [Vol. 1939 


the R.S.F.S.R. in providing specifically for the recognition of factual 
marriage. On the other hand the Azerbaidjan S.S.R.," and the 
Turkmenian S.S.R.™ are in the group with the Ukraine, making no 
specific provision for the recognition of a factual marriage, but per- 
mitting a single spouse to petition a court to declare marriage rela- 
tions to have existed. 

Should a court in America be faced with the legality of factual 
marriage relations formerly existing in the Ukraine, Azerbaidjan, or 
the Turkmenian Republic, it seems most probable that the relations 
could be recognized as amounting to marriage in view of the practice 
of these three Republics of recording factual marriages as legal 
marriages after giving the absent spouse an opportunity to appear 
and contest the fact alleged. If the person named as a factual spouse 
were dead, or his whereabouts wholly unknown, the court would face 
a more serious problem, but even then, under Soviet law it seems 
probable that the American court would have the right, should it care 
to exercise it, of finding a previously existing marriage relationship 
if the evidence is convincing. 

It is without doubt the policy of the majority of the Republics of 
the Union to recognize such relationships, and in view of the em- 
phasis of the new Stalin Constitution on uniformity of laws through- 





vides that factual marriage is sufficient in the eyes of the law. The code differs 
from that of the R.S.F.S.R. in retaining sections under which a marriage violating 
the impediments to marriage may be voided as of the date of its conclusion. See 
§§11-17. 

™ Kodeks Zakonov o Brake, Seme i Opeke, effective Oct. 1, 1928. Published 
as law of June 23, 1928, No. 99 (Yurid. Izdat. Samarkand, 1928). Secs. 1 and 2 
provide for recognition of factual marriage as well as religious (primarily Mo- 
hammedan) marriage performed before Dec. 20, 1917. The code differs from that 
of the R.S.F.S.R. in that marriageable age is set at 16 and 18 for females and 
males respectively. See §4. 

™ Kodeks o Brake, Seme i Opeke, Jan. 21, 1930, Sobranie Uzakon. Gruz. S.S.R., 
1930, No. 6, Art. 56. Secs. 1 and 2 provide that registration is only the attestation 
of a fact, the fact being legally decisive. Sec. 19 sets criteria for a factual mar- 
riage, similar to those in the R.S.F.S.R. 

™ Kodeks Zakonov o Seme, Opeke i Brake, i ob Aktakh Grazhdanskogo 
Sostoyaniya, July 4, 1928. Sobranie Uzakon. Az. S.S.R., 1928, No. 11. Sec. 4 
provides for registration by persons factually cohabiting, the registration being 
post-dated to the beginning of the cohabitation. 

™ Kodeks Zakonov o Brake, Seme i Opeke, effective Jan. 1, 1936. Decree of 
C.E.C. and C.P.C., No. 79/1115 of Dec. 4, 1935 (Turkmengosizdat, Ashabad, 
1936). Sec. 1 provides that only civil registered marriage is recognized while §5 
permits a single spouse to petition a court to declare marriage relations to have 
existed. The section continues and lists criteria by which the court is to judge, 
criteria similar to that listed in the R.S.F.S.R. The code differs from that of the 
R.S.F.S.R. in providing for the nullity of marriage violating the impediments to 
registration. See §8. 
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out the Union,”® it seems a logical inference that factual and regis- 
tered marriages today involve similar legal incidents in all Republics 
of the Soviet Union. 

Difficulty has arisen in foreign courts in determining the legal 
nature of Soviet marriage relations.** Soviet jurists find them taking 
the form of a contract, although these jurists declare the contract 
to be sui generis in that any elements of bargain and sale which the 
Marxian attributes to marriage under capitalist conditions have been 
eliminated by the proletarian revolution."7 Although divorce is less 
difficult in the Soviet Union than in most other jurisdictions, the 
marriage is not for this reason considered one for a term, but rather 
a contract unlimited in time,’® subject to termination earlier if the 
parties at some later time so decide. The intent at the time of form- 
ing the contract must be to form a relationship for life. If any shorter 
term is in mind, it may be cause to subject the delinquent to criminal 
prosecution for rape brought about by the use of fraud and delusion.” 





™ 1936 Constitution, Art. 14 (u), cit. supra note 32, reinacting Law of July 20, 
1936, which provides “that the criminal and civil laws and the laws regarding the 
court system and procedure must be uniform for the whole of the Soviet Union.” 
Sobr. Zakonov i Rasp., S.S.S.R., 1936, I, No. 40, Art. 338, §3. [Collection of 
Laws, U.S.S.R.] No mention is made of the Family Law specifically, but simi- 
larity in other fields of law will have a unifying influence, even apart from the 
fact that family law will probably be reincorporated in the civil code and thus 
fall within the terms of the statute. 

An English court found these relations to be of such trial nature as not 
to constitute marriage at all within the meaning of marriage known to English 
law. Nachimson v. Nachimson, [1930] P. 85; 46 T.L.R. 166. The decision was re- 
versed by the Court of Appeal, which determined after a hearing of expert testi- 
mony that there could be no question as to the intent to contract marriage for 
life even though Soviet law provided grounds and a procedure for divorce less 
narrow and less complicated that those known to English law. See [1930] 
P. 217; 46 T.L.R. 444. 

™“From the point of view of law, marriage is a contract, although su 
generis.” See P. V. Gidulyanov, op. cit. supra note 18, at 12. This statement must 
be interpreted in the light of the complete negation of principles of bourgeois con- 
tract law by Soviet law. Principles of the code originally taken from bourgeois 
law are interpreted as having changed their form as well as their substance in 
view of the fact that they now serve the dictatorship of the proletariat and not 
the ruling bourgeoisie as is held to be the case in non-socialist countries. This re- 
lationship of form and substance is one of the most complicated in Soviet legal 
philosophy. For review of the problem see Hazard, House-cleaning in Soviet Law 
(1938), Quarterly of the American-Russian Institute, No. 1, or Cleansing Soviet 
International Law of Anti-Marxian Theories, (1938) 32 Am. J. of Internat. Law 
244. 

™See P. V. Gidulyanov, op. cit. supra note 18, at 36. 

™See Interpretation of the Plenum of the Supreme Court of the R.S.FS.R. 
of February 6, 1928 (1928), EZ. S. Yu., No. 12. 
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DIvorcE 


Intent upon abolishing the strict limitations of the Czarist Code, 
the R.S.F.S.R.’s first decree on divorce of December 19, 19178 
liquidated the control which the Church had formerly exercised over 
divorces, and permitted divorce to be granted at the request of either 
or both spouses without a hearing on the merits.81 Whereas divorce 
by mutual consent could be registered immediately at ZAGS,®* di- 
vorce at the request of one spouse could be recorded only by a court.®* 
The judge sitting alone made certain that the absent spouse had been 
summoned in the required manner. The law specified that notice be 
mailed to the absent spouse’s last known place of residence,** and 
if that were unknown, publication in the local press was required.®® 
Not until two months after such publication could the divorce be 
recorded. 

Summons was required only that there might be a more equitable 
distribution of the marital property and of the children. In no case 
was there a hearing on the merits. If the summoned spouse failed 
to appear, divorce could be granted and a notice to this effect was 
mailed and a copy was recorded at the ZAGS in the district in which 
the court sat.*¢ 

The 1918 Code®’ in the R.S.F.S.R. repeated these provisions, 
adding that marriages concluded in the Church before December 20, 
1917, might also be terminated in this manner.8* To this Code was 
added an amendment®® calling for personal service of the absent 
spouse unless such were impossible, in which event the summons had 
to be served by mail if the address was known. If neither were pos- 
sible, instead of the publication formerly required and abolished by 
this amendment, there was substituted the posting of the summons 
at the court house, at the local ZAGS, at the ZAGS where the mar- 
riage was originally registered, and at the ZAGS in the district where 
the respondent was last known to have lived. Two months later the 





» Sobr. Uzakon. R.S.F.S.R., 1917, No. 10, Art. 152. 
Id., $1. 
"= Zapis Aktov Grazhdanskogo Sostoyaniya, Bureau for Registering Acts of 
Civil Status. 
* Lex cit. supra note 80, §2 and Note. 
“Id., §§3 and 4. 
Id., $5. 
*Id., $6. 
* Sobr. Uzakon., R.S.F.S.R., 1918, No. 76-77, Art. 818. 
* Id., §86, Note. 
Law of September 27, 1921, Sobr. Uzakon., R.SF.S.R., 1921, No. 67, Art. 
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divorce might be granted even though the defendant might never have 
appeared. 

Not until the R.S.F.S.R.’s Code of 1927 was ZAGS allowed 
to register not only divorces requested by both spouses, but also 
those requested by only one spouse.*! This marked a change, for no 
longer was the court to be called upon to register divorce when a 
single party petitioned. This move did not entirely eliminate the 
court in divorce matters for it retained jurisdiction over contests in- 
volving distribution of marital property or custody of children. The 
Code declared that these problems could be heard and decided only by 
the court. ZAGS is only a recording bureau without the judicial 
powers necessary to decide disputes of any kind. 

The principle of a summons was abandoned entirely, and no 
notice was sent to the absent spouse until after the divorce had been 
recorded.** On receipt of this notice, the divorced spouse could dis- 
pute the arrangements which might have been made by the other 
spouse as to property and children, but his complaint could only be 
lodged in a People’s Court.** This rule making it unnecessary to 
serve summons on an absent spouse continued in force for nine 
years until the reforms of 1936. 

Increasing evasion of orders to pay support to needy spouses and 
children finally caused the strengthening of the laws to facilitate col- 
lection from delinquent divorced spouses, and the change took a 
form which has led to misunderstanding outside the Soviet Union 
of the present state of Soviet divorce law. The law of June 27, 
1936, calls for the summons of both parties when a divorce is to 
be recorded.*%* ZAGS is not deprived of the power to register when 
the request comes from a single spouse, but they must make certain 
that the absent spouse is served. He need not personally appear, but 
may make substituted appearance.®* When appearance has been filed, 
ZAGS records the distribution of the property and custody of the 
children in accordance with the wishes of the parties.°® Should they 
be unable to reach an agreement, the decision on these questions is 





* Sobr. Uzakon., R.S.F.S.R., 1927, No. 82, Art. 612. 

“ 74., $19. 

*Id., $24. 

* Id., $140. 

™ Ibid. 

* Sobr. Zakonov i Rasp., S.S.S.R., 1936, I, No. 34, Art. 309. 

 Id., §27. 

See Y. N. Brandenburgski, Novoe v Semeinom Prave [Novelty in Family 
Law], (1936) Sotsialisticheskaya Zakonnost, No. 9, p. 34 at 38. 

* The sections of the existing Code are not amended on this point. See Y. N. 
Brandenburgski, id., at 38. 
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thrown into court,®® although the divorce is registered immediately ; 
there still being no hearing on the merits of that question. Should 
the absent spouse fail to make personal or substituted appearance 
after having been served, the divorce is recorded’™ and distribution 
of property and custody of children are also recorded as the party 
present desires. It will be seen that in substance no change has been 
made in the legal requirements for divorce, although the new law 
introduces a novel principle of increasing registration fees in accord- 
ance with the number of divorces previously granted. 

Were practice to have followed the wording of the Code which 
calls for registration of divorce, there would have been little con- 
fusion. Courts have developed an interpretation which means that 
in fact there also exists unregistered divorce. Cases leading to this 
conclusion are not isolated. As early as 1928 Professor Branden- 
burgski suggested that if the parties had in fact ceased living to- 
gether but had not formally established the separation by registering 
a divorce, the court, after taking evidence, might decree the parties 
to have been divorced, presumably from the time of the factual sep- 
aration.°! No doubt as to the correctness of this interpretation was 
left after the publication of two cases, one heard in Moscow and 
the other in Leningrad. In both cases, the decisions of the People’s 
Court following the narrow letter of the Code recognizing only reg- 
istered divorce were reversed on cassational appeal. 

In Moscow,?? one Gromoglosov [H] declared that he had been 
living in factual marriage relations with one Dubrovskaya [W-2], 
who had since died. The People’s Court refused to recognize these 
factual relations as a marriage in view of the fact that Gromoglosov 
was still registered as the husband of one Komkadamova [W-1], 
from whom he had never been formally divorced, although their 
factual marriage relations had long since ceased, and they lived apart. 
The decision of the People’s Court was affirmed by the Moscow Pro- 
vincial Court’s cassational division and only on further appeal to 
the Civil Cassational College of the Supreme Court of the R.S.F.S.R. 
was the decision reversed, the court saying: 





* No change is made in the applicability of §24 of the existing Code. 

* “Tt is not correct to think that divorce will be granted only in the presence 
of both spouses. The law demands nothing of the kind, and it would be inexpe- 
dient to introduce such a novelty.” See Y. N. Brandenburgski, op. cit. supra note 
97, at 38. 

** See Y. N. Brandenburgski, op. cit. supra note 4, at 82. 

Reported in (1929) Sudebnaya Praktika, No. 20. Also in A. Genkin, 
S. Kishkin i A. Rodnyanski, op. cit. supra note 48, at 5. 
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“The People’s Court, and following it, the Provincial Court, 
reached their decisions on the given question in a formal way, 
not true to life. It is certainly true that bigamy is not permitted 
by our law, and in certain cases is recognized as a socially danger- 
ous act. The court did not, however, take into consideration the 
fact that in the given case the plaintiff has succeeded in establish- 
ing not bigamy, but factual marriage relations with the deceased 
Dubrovskaya on the one hand, and on the other, the fact of the 
termination of the marriage registered with Komkadamova. 

“In life, situations are often met when marriage relations of 
spouses who still are registered as married are in fact terminated, 
but there has been no registration of divorce, while at the same 
time one of the spouses has established factual marriage relations 
with a third person. The refusal by the court to establish this 
fact because the law forbids bigamy would not only be contrary 
to law (Articles 12 and 20 of the Code) but also contrary to 
simple logic.” 


Here is provided the interpretation of Article 20 of the Code of the 
R.S.F.S.R. which reads: “The fact of the termination of marriage 
in the absence of registration of divorce may be established by the 
court in another manner.” 

The Leningrad Regional Court decided similarly in a case where 
once again an unregistered factual marriage followed a registered 
marriage factually terminated but never registered as terminated by 
a divorce.1% 

The Commissariat of Justice of the R.S.F.S.R. has explained that 
this principle applies when the second marriage has been registered, 
while concealing from ZAGS the presence of a previously existing 
marriage not yet severed by a registered divorce.1* 

In any case the second marriage must meet the regular tests for 
the establishment of a factual marriage. Failure to prove a common 
home will prevent one from establishing his or her case.’ If factual 


Family], (1936) Bolshevik, No. 18 of September 15th, 65, at 74. 
relations be continued with two women at the same time and two 


establishments be kept, then there is cause for prosecution for big- 





* Abstracted in I. A. Rostovski, Sovetskii Zakon o Brake, Seme i Opeke (2 
izd., Moskva, 1935), 15. [Soviet Law on Marriage, the Family and Guardianship.] 
American common law sometimes reaches a somewhat similar result in presuming 
a second marriage valid until a prior marriage has been proved to be still in force. 
See Spears v. Spears, 178 Ark. 720, 12 S.W. (2d) 875 (1928). Lazarowicz v. La- 
zarowicz, 91 Misc. Rep. 116, 154 N.Y.S. 107 (1915). 

See Circular of October 26, 1934, reported in 1936 edition of the Code, at 
p. 54 as annotation to §6. 

** See cases abstracted in N. Krylenko, Sotsializm i Semya [Socialism and the 
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amy,!* although as a general rule bigamy is considered a crime only 
when multiple marriage has been used as a means of economic ex- 
politation, especially in those areas of the R.S.F.S.R. which formerly 
were subject to the rules of Mohammedan law permitting poly- 
gamy.!°* Presumably the Prosecutor would not regularly instigate 
proceedings against a spouse with two husbands or wives unless 
this be in one of the parts of the Union where bigamy is considered as 
a heritage of tribal life and prosecution is necessary to keep it in 
check. If there is a contest over the property of a deceased spouse, 
between two persons who can prove all that is needed to establish a 
factual marriage existing at the time of the spouse’s death, claims 
of both are recognized, and the property is divided.°* The fact that 
the second marriage coexisted with a continuing first marriage does 
not seem to disqualify the surviving spouse. No prbolem could arise 
as to the legitimacy of children of the second marriage, as no con- 
cept of illegitimacy exists in Soviet law. 

In the other Republics of the Soviet Union the Codes are uni- 
form in requiring no court contest prior to the registration of the 
divorce. The 1922 Code of the White Russian S.S.R. required only 
the will of one party to register divorce,’ and all registration was 
done by ZAGS."#° The Ukrainian Codes of this early period pro- 
vided similarly." The Uzbek S.S.R.’s Code is also similarly 
worded,'!? as is the 1926 Code of the Ukraine.1!% 

As to unregistered divorce which has been discussed in con- 
nection with the R.S.F.S.R., it may be presumed that the pronounce- 
ment of the Supreme Court of the R.S.F.S.R. will have sufficiently 





**See Criminal Code, R.S.F.S.R., §199, Sobr. Uzakon., R.S.F.S.R., 1926, 
No. 80, Art. 600. 

“We do not recognize bigamy as a socially dangerous act except in those 
cases when bigamy crops up from the soil of economic exploitation. In autonomous 
National Republics we not only formally forbid bigamy and polygamy in general, 
but we prosecute it in criminal law. . . . Why do we speak this way? Because we 
look on bigamy in the National Republics as a relic of tribal society, which has as 
its basis the exploitation of woman’s toil.” See Y. N. Brandenburgski, of. cit. supra 
note 4, at 56. This comment reflects the Marxian view that polygamy was prac- 
ticed not to satisfy sexual desires but to acquire additional labor power bound to 
serve without remuneration. 

** Order of the College of Civil Cassation of the Supreme Court of the 
R.S.F.S.R., (1929) Sudebnaya Praktika, No. 16, abstracted in 1936 edition of the 
Code as annotation to §11. 

*° Code, cit. supra note 27, §25. 

™ Id., §26. 

™ Codes, cit. supra note 26. 

™ Code, cit. supra note 71, §§14 and 121. 
™* Code, cit. supra note 34, §§119 and 120. 
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strong persuasive force to cause other Republics to adopt the same 
attitude. 

Marriage also terminates at death under provisions of all codes.1"4 
This includes cases where factual death cannot be proved but where 
the court has declared the absent, unheard-from spouse as dead in ac- 
cordance with the presumption of death.145> Should he or she return, 
the parties, if they wish to continue as man and wife, must reregister 
or establish a factual marriage under the provisions of the Code.1!¢ 


MaRITAL PROPERTY 


Property relationships between the spouses are becoming of con- 
stantly increasing importance. Decrees of the early days of the rev- 
olution abolishing private property in land’!7 and forbidding the 
private ownership of the means of production,™® i.e., factories, mines, 
machines, etc., did not concern private ownership of consumption 
goods. These goods remained the property of the individual, and 
were termed individual property so as to distinguish them from the 
type of private property which had been abolished. 

In carrying out its policy of increasing production, the Soviet 
government has encouraged the use of property rewards for superior 
work. Piece work has been introduced, and individuals are beginning 
to amass no small amount of individual property and savings. The 
Stakhanov movement has accentuated this development so that today 
individual property is of such importance that the new Constitution 
demands that it be protected with the full force of the law.14® Hus- 
band and wife in city and country are now both adding greatly to 
the income of the family, although the cases are not infrequent where 
the wife stays at home to care for the children and do the housework. 
Law has been called upon to meet this situation and it has been form- 





™ Code of R. S.F.S.R., §17; Code of Ukrainian S.S.R., §117; Code of White 
Russian S.S.R., §27; Code of Uzbek S.S.R., §13; Code of Georgian S.S.R.,§25; 
Code of Azerbaidjan S.S.R.§13; Code of Turkmenian S.S.R., $17. 

48 Added to Code of R.S.F.S.R., §17 by Law of May 27, 1929, Sobr. Uzakon., 
R.S.F.S.R., 1929, No. 40, Art 422. 

4° See explanation of the IV Section of the People’s Commissariat of Justice, 
reported in A. Genkin, S. Kishkin i A. Rodyanski, op. cit. supra note 48, at 42. 

™TLaw of Feb. 19/6, 1918. Sobr. Uzakon.,R.S.F.S.R., 1918, No. 25, Art. 346. 
Preceded by law of Oct. 26, 1917, abolishing the right of private property of land- 
lord’s and church lands, but not all private property in land. Sobr. Uzakon., 
R.S.F.S.R., 1917, No. 1, Art. 3. 

™®Law of June 28, 1918, concerning nationalization of the largest industries. 
Sobr. Uzakon., R.S.F.S.R., 1918, No. 47, Art. 559. Followed by law of Nov. 29, 
1920, nationalizing all industries employing more than 5 workers at machines or 
10 workers without machines. Sobr. Uzakon., R.S.F.S.R., 1920, No. 93, Art. 512. 

*° Art. 10. Constitution, cit. supra note 32. 
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ulated so as to make certain that wives may be protected from unequal 
treatment and injustices, generally classed as “exploitation.” 

Provisions of the codes should be read with the realization that 
they apply only to individual property in the sense of consumption 
goods and savings. They cannot relate to real property, or to inter- 
ests in industrial or trading enterprises or corporations, since such 
property no longer can be privately owned in the Soviet Union. 

Property laws of the world fall into two groups, those which 
accept the concept of community property as between husband and 
wife and those choosing the system of separation. Soviet law has 
used both of these systems at different times to further the needs of 
the state. 

Division of property between the spouses has undergone a radical 
change since the 1918 Code of the R.S.F.S.R., which declared that 
there should be no joint property of the spouses.12° The Code struck 
out at Czarist principles of community property which the com- 
munists considered as perpetuating control by the husband. The pro- 
visions of the new law left the spouses free to enter whatever con- 
tract they wished as to their property so long as it did not envisage 
the destruction of the property rights of either husband or wife.!*! 

With equality between husband and wife heralded as an achieved 
ideal leaving little fear that a wife would permit her husband to 
neglect her interests, the R.S.F.S.R.’s Code of 1927 reintroduced 
joint property in so far as the property acquired during marriage 
was concerned, while that owned by each spouse before marriage 
could be held severally or distributed according to a contract which 
did not look to the exploitation of the rights of the other spouse.'*? 

The eight American states retaining the concept of community 
property also draw the distinction between property acquired be- 
fore and after the marriage.?* 

The introduction of the concept of joint property was interpreted 
by a ruling to the effect that a wife who did not add to the property 
brought into the family during marriage has, neverthless, a right in 
case of divorce to a share in what the husband may have amassed, 
in view of the fact that her housework is considered of value, and 
consequently, may be considered in any distribution of the property.14 





”° Code, cit. supra note 15, §105. 

™™ Td., $106. 

™ Tex cit. supra note 2, $119. 

* See 3 Vernier, op. cit. supra note 10, at 209. 

™ See Y. N. Brandenburgski, op. cit. supra note 4, at 97. This principle has 
been written into the codes of several of the Republics of the Union. These sec- 
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The 1927 Code thus makes a distinction between property owned 
by the spouses before marriage and that acquired during cohabita- 
tion. The Code extends these principles to persons who are classi- 
fied as man and wife by virtue of the fact that their relationship meets 
the requirements of factual marriage, even though the relationship 
is not formulated by registration.1*® 

The usual articles'*® of the Civil Code of the R.S.F.S.R.1*" re- 
ferring to the right of a joint owner to call for a division of property 
held jointly do not apply to rights of joint owners by virtue of a mar- 
riage relationship, as no division is permitted.18 On termination of 
the marriage, however, any conflict as to the division must be taken to 
the court, which allots the share of each party, taking into consider- 
ation their relative contributions and needs, depending in part upon 
the custody of the children after the divorce. In general, articles 
set aside for the special use of one of the spouses will be allotted 
to him or her,!*° although articles of luxury may even in this case be 
divided on other principles.1*° 

Due to conditions peculiar to agriculture, although land is never 
divided since it is state owned, individual property of agrarian work- 
ers is divided according to the principles of the Land Code,'** so 
that the land may continue to be worked successfully. In the collective 
farm, although division of the land cannot be made, savings, house- 
hold goods, and domestic animals privately owned are divided with 
an eye to the share the various members of the family have con- 
tributed.48? Due to the fact that the Charter for the agricultural artel 
(Kolkhoz)*** has factually replaced the provisions of the still extant 





tions are even more favorable to the wife since they demand that the wife’s house- 
work be considered as equal to that of the husband’s labor. See Code of Ukrainian 
S.S.R., §125, Note; White Russian S.S.R., §21, Note 1; Azerbaidjan S.S.R., §24, 
Note; Georgian S.S.R., §17, Note. 

5 Code, cit. supra note 2, §11. 

** Civil Code, R.S.F.S.R., §§64 and 65—providing for the right of either joint 
owner to demand a division at any time, and the right to sell a share at any 
time, reserving to the other joint owner the preferential right to purchase the share. 

“" Sobr. Uzakon., R.S.F.S.R., 1922, No. 71, Art. 904. 

8 See Order of Supreme Court of the R.S.F.S.R., (1927) Sudebnaya Praktika, 
No. 20. 

*°See Order of Supreme Court of the R.S.F.S.R., (1930) Sudebnaya Praktika, 
No. 9. 

* See Order of Supreme Court of the R.S.F.S.R., (1928) Sudebnaya Praktika, 
No. 23. 

*1 Code, cit. supra note 2,810, Note. For Land Code, see Sobr. Uzakon., 
RS.F.S.R., 1922, No. 68, Art. 901. 

*2 See I. A. Rostovski, op. cit. supra note 103, at 26. 

*8 Law of February 17, 1935, see Sobr. Zakonov i Rasp., S.S.S.R., 1935, I, 
No. 11, Art. 82. 
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Land Code, marital property of collective farmers is now governed by 
the provisions of the Charter. 

Debts of either spouse may be collected from the joint property of 
the pair. If this property has been increased by virtue of the theft 
of socialist property from a state or co-operative organ, the value of 
the stolen property may be recovered from the joint property fund.'*4 

From the earliest 1918 Code of the R.S.F.S.R. there has been a 
duty during marriage to support a spouse unable to work,’*®* and 
the 1927 Code added to this privileged group those spouses who 
were unable to find employment.'** This addition has not been 
printed in the last editions of the Code, being replaced by an anno- 
tation to the effect that such is not now important due to the disap- 
pearance of unemployment.'** 

Should divorce occur, a spouse unable to work has the right to 
support for one year after the divorce has been registered.1** In the 
1918 Code no time limit of any nature was set on this duty of sup- 
port.18® Later in response to the demand for limitation in order that 
collection might be better enforced and that outstanding burdens in 
the event of remarriage might be lessened, the limit was set in the 
1927 Code.’ This change is retroactive annulling all previous ali- 
mony decrees unlimited in duration.’* In the Ukrainian S.S.R. no 
such limit exists if inability to work arises before or during marriage 
or within one year after a divorce.1** Remarriage of the former 
spouse receiving the alimony payment puts an end to the duty of the 
other former spouse to continue paying. 





™ Annotations (g) and (k) to sec. 10 of the Code, 1936 edition at pp. 55-56. 
Some American courts hold community property liable only for community debts, 
and in consequence wives have on occasion found that claims against them will be 
satisfied only by their personal property. See 3 Vernier, op. cit. supra note 10, at 
224. Also Cosper v. Valley Bank, 28 Ariz. 383, 237 Pac. 175 (1925); Forsythe v. 
Paschal, 34 Ariz. 380, 271 Pac. 865 (1928) and Holmes, Ltd. v. Morris et ux, 177 
So (La.) 417 (1937). 

™5“A needy (ie. not earning a living wage and not able to work) spouse 
has the right to receive support from the other spouse if the latter is in a position 
to render support.” Lex cit. supra note 15, §107. 

81927 Code, cit. supra note 2, §14, second half. 

*™ See 1937 edition of Code, footnote to p. 7. 

8 Code, cit. supra note 2, §15. 

® Lex cit. supra note 15, §130. 

See I. S. Rostovski, op. cit. supra note 103, at 25. 

See Interpretation of Plenum of Supreme Court of the R.S.F.S.R. of Feb- 
ruary 21, 1927 (1927), Sudebnaya Praktika, R.S.F.S.R., No. 5. 

See Code, cit. supra note 34, §129. Sec. 30 of the Azerbaidjan Code is 
identical. Sec. 23 of the Georgian Code and §12 of the Uzbek Code provide for a 
top limit of three years after divorce. The Turkmenian Code in §16 provides for 
a one year limit just as does the R.S.F.S.R. 
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American states usually provide no limit, and require a divorced 
husband to continue alimony payments even after his former wife 
has remarried. This would seem to put the duty to pay alimony on 
some other ground than a duty to provide maintenance until such time 
as another source can be found, as is the case in Soviet law. Some 
American states sense this maintenance reason for alimony and pro- 
vide for revision of the decree if conditions change, two of them, 
New York and Wisconsin, revoking the decree if a wife remarries.1** 

One should not, of course, confuse payments of alimony with pay- 
ments of damages adjudged to one spouse due to some tortious act 
of the other spouse. These continue under the terms of the original 
judgment and are not affected by any limitations which the code sets 
upon ordinary payments of alimony since they rest solely upon the 
usual rules for the payment of damages.'* 

Many procedural privileges accrue to the divorced spouse to as- 
sist him or her in collecting this alimony,!*° the law of June 27, 
1936'#® being the most recent addition. It provides for recording 
in the passport, which will serve as an effective method of bringing 
alimony judgments to the attention of any employer. In addition 
to this a defaulting spouse may be sued not only at his own domicil 
but also at the domicil of the plaintiff, which is an exception to the 
general rule.147 

On the death of one of the spouses the survivor is included in 
the group of persons who inherit by way of intestacy, each member of 
the group taking equally.14* At the present time this group includes 
the surviving spouse, children and their issue, adopted children and 
their issue, and persons who have been wholly dependent upon the 
deceased for not less than one year before death. Children, grand- 
children, and great grandchildren take per capita and not per stirpes. 
It will be seen that parents of the deceased are not mentioned. In 
consequence they may receive a share of the estate only if they are 
able to qualify as a complete dependent.'*® 





*° For American laws, see 2 Vernier, op. cit. supra note 10, at 275. 

“4 See Civil Code, cit supra note 127, $403. 

“° Tf the divorced spouse refuses to pay according to the agreement registered 
at ZAGS, execution may be taken at the notary’s office without going to court. 
See Code, cit. supra note 2, §23. Usual court fees are waived in suits to collect 
alimony. See Code of Civil Procedure, R.S.F.S.R., §43. Sobr. Uzakon., R.S.F.S.R., 
1923, No. 46-47, Art 478. 

™® See lex cit. supra note 95. 

™™ See Code of Civil Procedure, R.S.F.S.R., §25. 

8 Civil Code, R.S.F.S.R., cit. supra note 127 §§418 and 420. 

For criticism of this state of the law, see M. Ravich, Proekt Konstitutsii i 
Nasledstvennoe Pravo [The Draft Constitution and Inheritance Law], (1936) 
Sotsialisticheskaya Zakonnost, No. 10, Oct. 1936, p. 54. 
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Should a will be made, the surviving spouse or any other member 
of the class permitted to take by way of intestacy may be the legatee 
of any amount up to the entire estate, provided, however, that 
there be no minor children. Such minors have the right to a share 
not smaller than three-fourths of that which they would otherwise 
have received by way of intestacy.54 The usual rules of the statute 
of limitations on property claims would apply to prevent suit by a 
surviving spouse to exert rights under the intestacy statute after 
three years'®? from the date the right arose.1®* 


CHILDREN 


Most noticeable of recent changes have been those in the field 
of duties owed by the parent to his child. While laws have long pro- 
vided such obligations, no very real measure of enforcement had ex- 
isted until the recent wave of legislation, tightening the parent-child 
relationship and providing for various graduations of enforcement 
measures pointing toward preservation of stricter discipline in the 
home and the elimination of juvenile delinquency. 

Maintenance has always been a duty of the parents toward their 
child,?** the duty falling upon each equally although the extent of 
support from each depends upon their respective means.**> This duty 
of maintenance may be enforced by a child in court.1°* In addition to 
the duty of maintenance the law envisages a duty of education and 
care,!5? which means complying with the laws on compulsory school- 
ing.1°* Since both father and mother have an equal voice in determin- 
ing steps in this care, differences of opinion which may arise are de- 
cided by the state office of Guardianship.*® The duty of care includes 





™ Civil Code, cit. supra note 127, §422. This limitation does not apply to be- 
quests of savings accounts, or state bonds, for these may be bequeathed to anyone 
under a separate document deposited with the bank. If the legatee happens to be 
one of the class who may take by intestacy, the fact that he has received savings 
funds or state bonds does not prevent him from also taking his full share by 
intestacy. Id., §436. 

* Td., $422, note 2. 

* Id., $44, second part. 

78 7Td., $45. 

™ Code, cit. supra note 2, §§42 and 48. 

8 Id., $48. 

* Td., §50. 

1 Td., §§41 and 45. 

*8 Law of Aug. 14, 1930, requiring a minimum of four years of elementary 
school in country districts, and seven years of education in cities, factory areas, 
and workers’ settlements. Sobr. Zakonov i Rasp. S.S.S.R., 1930, I, No. 30, 
Art. 420. The R.S.F.S.R. now requires seven years of education even in country 
districts. Law of March 13, 1934, Sobr. Uzakon., R.S.F.S.R., 1934, No. 12, Art, 82. 
This law has not yet been put into effect throughout all of the republic. 
™ Code, cit. supra note 2, §39. 
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the representation of the child in courts or institutions as a guardian 
ad litem whenever the personal or property interests of the child are 
concerned.?© 

Should parents be unable to provide this care the law provides 
several avenues of approach to the problem. Up to recent date the 
Code provided only that they might be deprived of parental rights,?* 
by which they lost the right to care for their children, and in extreme 
cases even to see their offspring,’®* but at the same time their duty 
to maintain the child continued even though all other connection 
has been broken.'® The new law of 1935!® provides an intermediate 
stage whereby organs of the People’s Commissariat of Education or 
the militia [police] advise social organizations [trade unions] at the 
parent’s place of work of the absence of supervision by parents over 
their children.1®° Persons conversant with conditions of social pres- 
sure in the Soviet Union will recognize in this provision a weapon 
considerably stronger than might be supposed if one uses as a 
criterion conditions in the United States. Should this provision not 
prove adequate this 1935 law goes further to require the People’s 
Commissariat of Education to raise before a court the question as to 
whether the child should be separated from its parents and placed in a 
children’s home at the parent’s expense.’®* Here is a provision 
amounting almost to deprivation of parental rights. 

Should parents be unable to maintain children, grand-parents may 
be held responsible,!** and in their absence older brothers and sisters 
who are wage earners may be called upon to pay.?® If none of these 
be present a step-parent may be required to support the child but 
only if the natural parents are dead or without sufficient means to 
provide for the children. Even in these cases no duty falls upon the 
step-parents unless the child was dependent upon or raised by either 
one of them prior to the happening of the contingencies under which 
liability may arise.’* The duty of maintenance may even extend to 
a person bearing little relationship to the child if that person is one 
who has inherited property from one who has been supporting chil- 





1 Td., $43. 

"Td., $46. 

“7d., $47. 

*8 Id., $51. 

** Law of May 31, 1935, Sobr. Zakonov i Rasp. S.S.S.R., 1935, I, No. 32, Art 
252. 

1 Td, §20. 

Td, §22. 

** Code, cit. supra note 2, §55. 

*8 Id., $54. 

* Id., §42-1. 
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dren or was legally obliged to support children.’ In this case the 
heir or legatee must care for the child in accordance with the share of 
the estate which has become his, but only up to the full extent of the 
property inherited. Any decree of a court which may have been 
issued to enforce this duty of maintenance must be reviewed when 
the child begins to earn.17 

The duty of maintenance is not entirely one sided, for the child 
may find himself called upon to support the parents at some later 
date when those parents become needy and unable to work.’ This 
duty arises also in the case of needy incapacitated grandparents,'” 
and step-parents if the latter had provided the child with maintenance 
for not less than ten years.1™* It may also arise towards adopting 
parents, who rank with natural parents under all provisions of the 
law relating to the parent-child relationship.*™ 

Loss of control over the child or complete loss of parental rights 
are not the sole methods of enforcing a duty of maintenance and 
supervision. Recent laws have gone further to provide criminal pen- 
alties for parents who fail to control their offspring. The militia 
[police] is now authorized to fine a parent to the extent of 200 rubles 
if the child has perpetrated wanton tricks or been rowdy in the 
streets.17* Civil liability of the parent has been instituted for any 
damage caused by the child in these escapades.'*7 The law is even 
more severe in placing upon any person, whether he be parent or 
otherwise, the threat of a penalty of from five to ten years imprison- 
ment in case he or she instigates or encourages minors to take part 
in various crimes or compels the minor to engage in speculation, 
prostitution, or mendicancy.?*® 





* 7d., $42-2. 

™ Order of the Supreme Court of the R.S.FS.R., July 2, 1928, printed in 
1936 edition of the code as annotation (a) to $42. 

** Code, cit supra note 2, at 49. Common law imposes no legal duty upon the 
child to support his parents, even though they be indigent and unable to support 
themselves. Statutes in all but eleven American jurisdictions have created this 
duty. See 4 Vernier, op. cit. supra note 10, at 93. 

** Id., $55. 

7a, er. 

% Id., $64. 

8 Tex cit. supra note 164, §18. 

"™ Id., $19. Ordered to be carried into the Civil Codes of the Republics as 
$405 by law of July 29, 1935, Sobr. Zakonov i Rasp., S.S.S.R., 1935, I, No. 41, Art. 
344. Carried into the Civil Code of the R.S.F.S.R., as §405 by law of Nov. 25, 
1935, Sobr. Uzakon, R.S.F.S.R., 1936, No. 1, Art 1. 

8 Law of April 7, 1935, Sobr. Zakonov i Rasp., S.S.S.R., 1935, I, No. 19, Art. 
155. Carried into the Criminal Code of the R.S.F.S.R. as §73-2 by law of Nov. 25, 
1935, cit. supra note 177. 
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Duty of maintenance does not cease with the termination of the 
marriage by divorce. Up to recent years the amount of payments 
for the support of children after divorce was more or less within the 
discretion of the judge.’7® Now the law'® requires payments to 
children of a definite percentage of a father’s or mother’s wages,}*1 
and provides for a criminal penalty of not more than two years in 
prison if the payments are not made.'®* Costs accruing in the search 
for the delinquent are also charged to his account.'** This law re- 
quires the payment by the defendant of one-quarter of his wages 
for the care of one child, one-third for the care of two children, and 
one-half for the care of three or more children. Proposals that an 
actual fixed sum be set as a minimum were not adopted. 

All provisions of the law relating to children concern those born 
out of wedlock quite as much as those born to married parents. From 
the very beginning of the revolution Soviet law has refused to dis- 
tinguish between these two groups of children.1** Interestingly 
enough there is one state in the United States which also has es- 
tablished this principle,’*> and there may be another if recent amend- 
ments have not revoked its former statute.}*¢ 

Since it is immaterial to Soviet law whether a child is born in or 
‘out of wedlock, a woman is permitted to declare to ZAGS or to a 
court the name of the father, whether it be her legal husband or not, 
and registration is made as she declares, with a reserved provision 
that the alleged father may contest the issue before ZAGS within 
one month, and failing that, before a court within one year.’** Dur- 
ing that period however, he is bound to pay whatever maintenance 
costs the court may decree. 





*” Code, cit. supra note 2, §22. 

* Law of June 27, 1936, Sobr. Zakonov i Rasp., S.S.S.R., 1936, I, No. 34, 
Art. 309, printed as appendix to 1936 edition of code of laws on marriage, the 
family, and guardianship. 

™ Td., §29. 

~~, on. 

*8 Ibid. 

The 1918 code, cit. supra note 15, in §133 abolished any differentiation be- 
tween birth in and out of wedlock. The 1926 code, cit. supra note 2, in §25 de- 
clared that children whose parents are not married enjoy the same rights as chil- 
dren born of married parents. 

** Arizona; Every child is a legitimate child of its natural parents, even where 
the father is married to one other than the mother of said child. The mother of 
the child may within a year after the birth of the child bring civil action to estab- 
lish paternity, which may be proved like any other fact. Judgment may be en- 
tered upon a statement in writing made by parents admitting paternity. See 
Arizona R.C., 1928, §§273-274. 

** North Dakota; see 4 Vernier, cit. supra note 10, at 170. Effect of recent 
statute appearing to revoke former statute discussed in id., at 176, note 3. 

*" Code, cit. supra note 2, $29. 
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Children bear the names of their parents if the latter are mar- 
ried, and have a common surname, a status not required by Soviet 
law. If there be no common surname, the child’s surname is de- 
termined by agreement between the parents, and in the absence of 
agreement it is determined by the office of Guardianship. If the 
father is unknown, the child takes the name of the mother. On 
dissolution of the marriage the children retain the surname given 
them at birth.1% 

Children of American citizens wihtin the Soviet Union enjoy 
the same privileges and are subject to the same laws as those who 
are citizens of the Soviet Union, in keeping with the general prin- 
ciple of Soviet law that all persons of any nationality are subject to 
the criminal and civil laws of the Soviet Union unless treaties pro- 
vide otherwise.4*® No Consular treaty has been signed between the 
Soviet Union and the United States, and the provisions of the notes 
exchanged between President Roosevelt and Commissar Litvinov in 
1934 do not concern matters of family importance.’ 


THE Future 


What the future may have in store for the law of marriage and 
divorce can hardly be predicted. The direction alone is clear— 
strengthening of the family and increasing emphasis upon the obliga- 
tions of husband and wife. Marriages are not to be entered into 
lightly, nor should divorce be as common as during the early years of 
the Revolution. Both authoritative commentaries and laws point to 
this conclusion. Laws attack the former loose family structure on 
several points. Absent parties must be given a chance to appear 
before a divorce is recorded. Fees increase with each of the first 
three divorces. Criminal penalties attach for failure to pay alimony 
and maintenance. Parents may be fined if their children are rowdy 
on the street. This strengthens parental authority, and gives a father 
or mother adequate reason for disciplining children. 

No Soviet jurist expects these changes to be the last. Family 
codes may be revised as the civil code for the whole Union replaces 
the separate civil codes in each Republic under the provisions of 
the new Stalin Constitution. Changes will come of necessity, in ac- 
cordance with the principle dominant in Soviet law of keeping 





8 Id., $34. 

* See Criminal Code of the RS.FS.R., cit. supra note 106, §4, and Civil Code 
of the R.S.F.S.R., cit. supra note 127, at Introduction,§8. 

™ For text of notes see Establishment of Diplomatic Relations with the Union 
of Soviet Socialist Republics (United States Government Printing Office, 1933). 
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immediately abreast of changing conditions, but these changes will 
now probably be less frequent. That the constant changes of the last 
twenty years are no longer the rule is apparent from the words of 
Stalin, “We need stability of laws now more than ever.”’!* 





See J. V. Stalin, On the Draft Constitution of the U.S.S.R., Report delivered 
at the Extraordinary Eighth Congress of Soviets of the U.S.S.R., November 25, 
1936 (Eng. ed. Moscow, 1936) 39. 








INHERITANCE TAXATION AND POWERS OF 
APPOINTMENT* 


Joun F. THompson 


For a number of years powers of appointment have been used by 
lawyers to minimize the burden of the inheritance tax laws of the 
various states and the federal government. The legislatures countered 
by amending their tax acts with the expressed purpose of filling in 
this apparent loophole in the law. A great body of judicial law has 
developed around these amendments, but unfortunately many of the 
judicial rules laid down have added to the confusion rather than to 
the clarity of the situation. It is the purpose of this article to set 
forth as far as possible the existing law in relation to inheritance tax- 
ation and powers of appointment, and also to suggest the changes in 
the present situation necessary to correct the existing inequities. It 
first seems desirable to survey briefly the nature of the power of ap- 
pointment as established by the common law independently of tax 
considerations. 


I. NATURE OF THP POWER oF APPOINTMENT AT ComMON Law 


The Restatement of the Law of Property defines a power of 
appointment as a “power created or reserved by a person (the donor) 
having property subject to his disposition enabling the donee of the 
power to designate, within such limits as the donor may pre- 
scribe, the transferees of the property or the shares in which it shall 
be received”.1 The donor of a power is the party who creates or 
reserves the power.” The donee is the party in whom the power is 
created or reserved.* The appointee of a power is the party to whom 
the interest is appointed by the donee.* The objects of a power are 
those persons among whom the donee of a special power is given 
authority to appoint the property.® 

At common law powers were classified in several different ways: 
general or special powers, powers simply collateral or powers coupled 





* The author acknowledges his indebtedness to Professor Ray A. Brown and 
to Neil Conway, Inheritance Tax Counsel of the Wisconsin Tax Commission, for 
their advice and assistance in preparing this article. 

* Restatement, Property (1938) §441; see also 21 R.C.L. 772. 

? Restatement, Property §442. 

* Ibid. 

* Ibid. 
* Ibid. 
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with an interest. The last classification was divided into powers in 
gross and powers appurtenant. However for the purpose of this 
discussion it is only important to distinguish between general and 
special powers. A general power is one which the donee may exer- 
cise in favor of whomsoever he pleases, even himself. A general 
testamentary power is one exercisable only by will but may be exer- 
cised in favor of any one, even in favor of the donee’s estate. A spe- 
cial or limited power is one which the donee may exercise only in 
favor of a restricted group which is designated in the instrument cre- 
ating the power.’ 

By common law theory the donee was merely the agent of the 
donor in selecting the remaindermen. The donee’s appointees ac- 
quired their title from the donor and through the instrument creat- 
ing the power and not from the donee nor through the instrument 
executing the power.* Under this theory the donor merely left blanks 
in the instrument creating the power for the names of the remainder- 
men and these blanks were to be filled in by the donee.® When the 
donee of the power fails to exercise it, the property goes to the par- 
ties indicated by the donor to take in default of an appointment. By 
common law theory such parties have a vested remainder subject 
to be divested on the exercise of the power.!° If the donor fails to 
provide for the gift in case of default of the appointment, the prop- 
erty in case of a general power passes to the donor or his estate, and 
in the case of a special power “to those living objects to whom the 
donee could have appointed at the time of the expiration of the 





*21 R.CL. 774. 

* At common law a power to be general had to be exercisable in favor of any 
one whom the donee chose to appoint, to be exercisable by any means of convey- 
ance—will, deed, lease, etc——and the donee had to be able to create any interest 
in the property that he saw fit—life estate, fee simple, etc. However, this common 
law concept of a general power of appointment has been greatly broadened by 
the courts so as to include many powers which formerly were classified as special 
powers. The Restatement of the Law of Property defines a general power as 
follows: “A power is general, as the term is used in this Restatement, if (a) 
being exercisable before the death of the donee, it can be exercised wholly in favor 
of the donee, or (b) being testamentary, it can be exercised wholly in favor of the 
estate of the donee.” Restatement, Property §443; Simes, Future Interests, §246. 

* Restatement, Property, §441; 1 Simes, Future Interests, §§253-4. 

°“An estate created by the execution of a power takes effect in the same 
manner as if it had been created by the deed which raised the power. The party 
who takes under the execution of the power takes under the authority and under 
the grantor of the power, whether it applies to real or personal property, in 
like manner as if the power, and the instrument executing the power, had been 
incorporated in one instrument.” 4 Kent’s Commentaries (14th ed. 1896) 337. 
To same effect see: Matter of Harbeck, 161 N.Y. 211, 55 N.E. 850 (1899) ; Sewall 
v. Wilmer, 132 Mass. 131 (1882). 

* 1 Simes, Future Interests §80. 
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power” unless the donor has in the creation of the power manifested 
a contrary intent.” 


What Amounts to Exercise of a Power 


Under the inheritance tax acts it is often very important to de- 
termine whether there has been an exercise of the power as dis- 
tinguished from an omission or failure to exercise the power. For 
example, the federal act and several of the state acts impose a suc- 
cession tax only upon the exercise of a power. 

In the first place the instrument executing the power must satisfy 
the requisites of an exercise set forth in the instrument creating the 
power.'? That is if the power may only be exercised by will, a deed 
purporting to exercise the power is of no effect. The chief difficulty 
in determining whether there has been an exercise arises in cases 
where the donee appoints those who would have taken on nonexercise 
of the power. The argument is made in such a circumstance that 
the appointees receive nothing more under the instrument pretending 
to exercise the power than they already had been given under the 
instrument creating the power, and therefore the effort to exercise 
the power is of no effect.'® 


Rights of the Donee’s Creditors 


In the absence of any element of a fraudulent conveyance, the 
creditors of a donee of a special power cannot reach the property 
which is subject to the special power.’ However, if the donee of a 
general power, whether testamentary or otherwise, exercises the 
power in favor of a volunteer or a creditor, the property may be 
subjected to the claims of the donee’s creditors and to the administra- 
tion expenses of his estate.1*> Many states now have statutes which 
provide that property subject to a general power of appointment 
is to be considered as a fee simple in the donee in respect to the 
rights of creditors and purchasers.’* Under such statutes the credi- 
tors of a donee may reach the property subject to a general power 
whether the power is or is not exercised. 





™ Restatement, Property §490. 

Sugden, Powers (3rd ed. 1856) 250; 1 Simes, Future Interests §§269-270. 
* Matter of Lansing, 182 N. Y. 238, 74 N.E. 882 (1905). 

™* Restatement, Property §448. 

Id. $452; 21 R.C.L. 785. 

** For list of such state statutes see Restatement, Property §450, statutory note. 
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Contracts io Appoint—Fraud on a Power 


In the case of a special power any contract entered into between 
the donee and the objects of the power concerning the manner 
in which the donee is to exercise the power is void and the promisees 
may not enforce the contract. Any appointment made in fulfillment 
of a contract to appoint is void.!" 

In the case of a general power of appointment any contract to 
appoint is valid and enforceable for it merely amounts to an exercise 
of the power. But if the general power may only be exercised by 
will, any promise made by the donee to appoint in a given manner 
is void and the promisee can neither obtain damages nor specific per- 
formance of the promise, although he may obtain restitution of the 
value which he gave for the promise.'® However, if the donee by 
will does in fact appoint the party whom he promised to appoint, the 
appointment is not void for the donee still retained his discretion to 
appoint up until his death, as he could, despite his promise, change 
his appointees at any time. 


II. Earty INHERITANCE Tax Laws 


The first state inheritance tax laws contained no provisions spe- 
cifically taxing the exercise of a power of appointment. The tax 
under these acts was imposed on the property of a decedent passing 
by will or intestate laws. Under such provisions the courts held that 
only property belonging to a decedent was intended to be taxed and 
therefore, since property subject to a power belongs to the donor 
and not the donee, no tax could be imposed on this property in the 
estate of the donee who merely acted as the donor’s agent in select- 
ing the appointees.’® This was the rule in the case of the exercise 
of a power whether it was created after or before the inheritance 
tax was enacted.”° 





* Restatement, Property §463; 21 R.C.L. 807. 

™* Restatement, Property $463. 

* Emmons v. Shaw, 171 Mass. 410, 50 N.E. 1033(1898). 

* United States v. Field, 255 U. S. 257, 41 Sup. Ct. 256 (1921); Highfield v. 
Delaware Trust Co., 34 Del. 290, 152 Atl. 117, aff'd 34 Del. 306, 152 Atl. 124 
(1930) ; In re Estate of Higgins, 194 Iowa 369, 189 N.W. 752 (1922); State v. 
United States Trust Co., 99 Kan. 841, 163 Pac. 156 (1917). Fisher v. State, 106 
Md. 104, 66 Atl. 661 (1907); Emmons v. Shaw, 171 Mass. 410, 50 N.E. 1033 
(1898) ; Matter of Harbeck, 161 N.Y. 211, 55 N.E. 850 (1899). But cf. In re 
Brook’s Estate, 65 N.Y. St. Rep. 255, 32 N.Y. Supp. 176 (Surr. Ct. 1894). 

Section 201 of the 1916 Federal Revenue Act (39 Stat. 777 (1916)) imposed a 
tax “upon the transfer of the net estate of every decedent dying after the pas- 
sage of this Act”. Under this act the federal court refused to uphold a tax on 
property over which the decedent had a power of appointment. United States v. 
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In the case of powers both created and exercised after the 
passage of the inheritance act, a tax was imposed on the entire value 
of the property in the donor’s estate. On the death of the donor the 
property was appraised and a tax imposed upon the donee based on 
his life interest in the property. The tax on the remainder interests 
was postponed until the power was exercised and then a tax was 
assessed against the appointees based on the value of their remainder 
interest in the donor’s estate and on their relationship to the donor.”! 
Most of the states have now enacted provisions taxing contingent re- 
mainders immediately on the grantor’s death. Under these provisions 
a tax is imposed immediately on the donor’s death on the full value 
of the property. The donee pays a tax on his life interest. A tax on 
the remainder interest, which is subject to the power, is based, accord- 
ing to the terms of the particular statute, on the highest or lowest 
rate possible under any contingency. This tax on the remainder is 
paid out of the principal of the property, and on the exercise of the 
power there is a readjustment of the rate of the tax based on the 
actual relationship of the appointees to the donor.”” 


III. Feperat Estate Tax AND Powers or APPOINTMENT 


The original Federal Estate Tax Act®* contained no provision 
providing for special treatment of property passing pursuant to a 
power of appointment. The courts held that the general provisions 
of the act did not include property passing pursuant to the execution 
of a power.** In 1919, Congress amended the Estate Tax Law so 





Field, 255 U.S. 257, 264 Sup. Ct. 256 (1920); Lederer v. Pearce, 266 Fed. 497 
(C.C.A. 3rd, 1920) ; Ebersole v. M’Grath, 271 Fed. 995 (D.C. Ohio, 1920), appeal 
dismissed 272 Fed. 1022 (C.C.A. 6th, 1921); cf. Fidelity Trust Co. v. McClain, 
113 Fed. 152 (E.D. Pa. 1902), aff'd without opinion, 122 Fed. 1020 (C.C.A. 3rd, 
1903). For cases in which the donor transferred, before the inheritance acts 
were passed, property in trust to pay the income to himself for life and 
remainder to whomsoever he should appoint, see: Crocker v. Shaw, 174 Mass. 
266, 267, 54 N.E. 549 (1899) ; Darnall v. Connor, 161 Md. 210, 155 Atl. 894 (1931). 

“In re Stewart’s Estate, 131 N.Y. 274, 30 N.E. 184 (1892). 

™ Matter of Vanderbilt, 172 N.Y. 69, 64 N.E. 782 (1902). This case, although 
it did not involve a tax on property subject to a power, definitely held that under 
N.Y. Laws 1900, c. 658, §230(6) all remainders, no matter how contingent, must 
be taxed immediately on the death of the testator. See also Wis. Stat. (1937) 
§72.15(8) which is similar to §230(6) of the original New York law. These 
provisions provide that the tax on contingent remainders is to be taken from the 
corpus of the property transferred. 

39 Stat. 777 (1916). Section 201 and 202 defined the “gross estate” of 
a decedent for tax purposes. 

* The Treasury Department interpreted the original estate tax act to include 
in a decedent’s estate property over which he had a general testamentary power 
of appointment. United States Internal Revenue Regulations No. 37, Art. XI. 
The courts however held that Congress did not intend to include as a part of 
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that gross estate was defined to include “. . . property passing under 
a general power of appointment exercised by the decedent (1) by 
will... .”* It is important to note that only property which is 
subject to a general power of appointment is taxed. Also, no tax 
is imposed on such property in the donee’s estate unless he exercises 
his power.”® Although the federal act says nothing about powers 
created before this-section or even before the Estate Tax Law as a 
whole was passed, it has been held that the exercise of a general 
power was taxable even though the power was created prior to the 
passage of the taxing act.?? 

If a general power of appointment is created by will and then is 
exercised by will, the property subject to the power is taxed once 
in the donor’s estate and again in the donee’s estate.?* In other words, 
the real effect of Section 302f (402e) is to provide that for inheri- 
tance tax purposes a donee of a general power of appointment is 
considered to be the sole and absolute owner of the property ; that is, 
his interest in the property is changed into a fee for tax purposes. 

As the Federal Estate Tax does not tax the nonexercise of a 
power, the question has often arisen as to what amounts to an ex- 
ercise. For example, if the donee appoints those who would have 
taken in default of his appointment is such a transaction taxable as 
an exercise of a power? Two early federal cases®® held taxable an 
exercise which was made in favor of those who would have taken on 
nonexercise. However, these cases must be considered as overruled 
by Helvering v. Grinnell.®° In this case the court held that the at- 





a decedent’s estate property over which he enjoyed a power of appointment, 
United States v. Field, 255 U.S. 257, 41 Sup. Ct. 256 (1920); Fidelity Trust Co. 
v. McClain, 113 Fed. 152 (1902) aff'd without opinion, 122 Fed. 1020 (C.C.A. 
3rd, 1903); Ebersole v. M’Grath, 271 Fed. 995 (D.C. Ohio, 1920), appeal dis- 
missed, 272 Fed. 1022 (C.C.A. 6th, 1921). 

** 40 Stat. 1097, §402(e) (1919); 43 Stat. 305 (1924). 

See Bentley, Inheritance Taxation on Powers of Appointment (1929) 23 Ill. 
L. Rev. 446. 

** Lee v. Commissioner, 57 F. (2d) 399, cert denied, 286 U.S. 563, 52 Sup. Ct. 
645 (1932); Stratton v. United States, 50 F. (2d) 48 (C.C.A. Ist, 1931), aff’g 42 
F. (2d) 779 (1930), cert. denied, 284 U.S. 658, 52 Sup. Ct. 35 (1931); cf. Third 
Nat. Bank and Trust Co. v. White, 45 F. (2d) 911 (D.C. Mass., 1930). 

* Bentley, loc. cit. supra note 26, at 449; Note, Taxability of Powers of 
Appointment Under State and Federal Statutes (1933) 82 U. of Pa. L. Rev. 
39, 42; Robinson, Saving Taxes (1930) 81. 

* Pennsylvania Co. for Insur. on Lives, etc. v. Lederer, 292 Fed. 629 (E.D. 
Pa. 1921); Wear v. Commissioner of Internal Revenue, 65 F. (2d) 665 (C.C.A. 
3rd, 1933), 2 Geo. Wash. L. Rev. 120 (1933). In the latter case, no objection was 
raised as to whether there had been an exercise within the meaning of §302(f). 

* 294 U.S. 153, 55 Sup. Ct. 354 (1935). The two earlier federal cases might 
be distinguished on the ground that the appointees did not renounce their rights 
under the donee’s will as was done in the Grinnell case. 
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tempted exercise in favor of those who would have taken on non- 
exercise was in fact no exercise: “The tax here does not fall upon 
the mere shifting of the economic benefits in property, but upon the 
shifting of those benefits by a particular method—namely, by their 
‘passing under a general power of appointment,’ and not otherwise. 
. . . ‘The attempt to execute the power was not effective because it 
did nothing. The exercise of a power which leaves everything as it 
was before is a mere form, with no substance.’ ”’54 

Under the federal act the exercise of a limited or special power is 
not subject to a tax. Under section 302f only property over which a 
decedent enjoyed a general power of appointment must be included 
as part of his gross estate for tax purposes.** As a result there has 
been a great deal of litigation to determine the distinction between 
limited and general powers. The statute itself offers no definition 
of the term “general power.” The federal courts have now established 
that the test of whether a power is general is whether or not the 
objects or beneficiaries are restricted or limited.** That is: may the 
donee select whomsoever he pleases or must he select his appointees 
from a particular class or group. The fact that the power is only ex- 
ercisable by will does not prevent it from being a general power.** 
Nor does the fact that the property subject to the power is less than 
a fee prevent the power from being general.** The Treasury Depart- 





“This case came up from New York and the court cited with approval 
Matter of Lansing, 182 N.Y. 238, 74 N.E. 882 (1905). This case and the New 
York doctrine of election are discussed at a later point in this article. It doesn’t 
seem that it would make any difference whether the case came up from New 
York or from a state like Washington which has held in Jn re Simond’s Estate, 
188 Wash. 211, 61 Pac. (2d) 1302 (1936) that an exercise in favor of the takers 
in default is a valid exercise. Burnet v. Harmel, 287 U.S. 103, 53 Sup. Ct. 74 (1932) 
held that state laws are not applicable to the interpretation of federal statutes. 

43 Stat. 305, §302(f), 26 U.S.C. §1094(f) (1934). For a discussion of the 
distinction between general and special powers see Notes (1930) 30 Col. L. Rev. 
418, (1933) 82 U. of Pa. L. Rev. 39. 

* Whitlock-Rose v. McCaughn, 21 F. (2d) 164 (C.C.A. 3rd, 1927); Fidelity- 
Philadelphia Trust Co. v. McCaughn, 34 F. (2d) 600 (C.C.A. 3rd, 1929), 14 
Minn. L. Rev. 305 (1929) ; Minis v. United States, 66 Ct. Cl. 58, cert. denied 278 
US. 657, 49 Sup. Ct. 186 (1929); Blackburn v. Brown, 43 F. (2d) 320 (C.C.A. 
3rd, 1930), 30 Col. L. Rev. 418 (1930); Stratton v. United States, 50 F. (2d) 
48 (C.C.A. Ist, 1931), af’g 42 F. (2d) 779, cert. denied, 284 U.S. 658, 52 Sup. 
Ct. 35 (1931); Old Colony Trust Co. of Boston v. Comm’. of Int. Rev., 73 F. 
(2d) 970 (C.C.A. Ist, 1934); Johnstone v. Comm’r. of Int. Rev., 76 F. (2d) 55 
(C.C.A. 9th, 1935). Contra: Fidelity Trust Co. v. McCaughn, 1 F. (2d) 987 
(E.D. Pa. 1924). Leser v. Burnet, 46 F. (2d) 756 (C.C.A. 4th, 1931). 

“See note 33, supra. 

**W. R. Helmholz, 28 B.T.A. 165 (1933), aff'd on other grounds, 75 F. (2d) 
245 (App. D.C. (1934), aff'd, 296 U.S. 93, 56 Sup. Ct. 68 (1935). This result is 
justified inasmuch as §302(f) states: “To the extent of any property passing under 
general power. .. .” The logical interpretation is that lesser interests than fees 
were intended to be included. 
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ment defines a general power as one under which the donee may 
appoint to any person or persons; where he is required to appoint 
to a specified person or class of persons, the property should not be 
included in the gross estate for estate tax purposes.*¢ 

The application of the state laws to this federal statute has re- 
sulted in many difficulties, especially in the determination of what 
is a general power. It has been often contended that if the power 
was not general within the meaning of the law of the donee’s domicile, 
that no tax should be imposed. However, it is now well established 
that if the donee by the law of his state may appoint any one he 
pleases, he has a general power of appointment and the property sub- 
ject thereto is to be included on his death as part of his taxable 
estate.°? 


IV. First State STATUTES TAXING THE EXERCISE OF A POWER 
oF APPOINTMENT 
The Original New York Statute 


In 1897 New York passed the following amendment to its inheri- 
tance tax act :* 





“United States Treasurey Department Regulations 80, Art. 24: “Property 
passing under general power of appointment.—Property passing under a general 
power of appointment must be included in the gross estate of the person exercising 
the power (known as the donee, or appointer), if the power is exercised by will. 
It should be so included if the power is exercised by deed or other instrument in 
contemplation of death. It should also be included if the power is exercised by 
deed or other instrument with the intent that the transfer shall take effect in 
possession or enjoyment at or after the death of the donee of the power... . 
The Statute, however, does not require inclusion in the gross estate of the ap- 
pointed property in the case of a bona fide sale thereof by the donee of the 
power for an adequate and full consideration in money or money’s worth. 

Only property passing under a general power should be included. Ordinarily 
a general power is one to appoint to any person or persons in the discretion of the 
donee of the power, or, however limited as to the persons or objects in whose 
favor the appointment may be made is exercisable in favor of the donee, his 
estate, or his creditors.” 

For a further discussion of the applicability of the state law to the inter- 
pretation of the words “general power” in the federal act, see: Stratton v. 
United States, 50 F. (2d) 48 (C.C.A. 1st, 1931), aff’g. 42 F. (2d) 779, cert. denied 
284 U.S. 658; Blackburne v. Brown, 43 F. (2d) 320 (C.C.A. 3rd, 1930); Whit- 
lock-Rose v. McCaughn, 21 F. (2d) 164 (C.C.A. 3rd, 1927); Lee v. Comm’r., 57 
F. (2d) 399 (App. D.C., 1932) ; Fidelity-Philadelphia Co. v. McCaughn, 34 F. (2d) 
600 (C.C.A. 3rd, 1929) ; Pa. Co. for Insur. on Lives, etc. v. Lederer, 292 Fed. 629 
(E.D. Pa., 1921); Surrey and Aronson, Inter Vivos Transfers and the Federal 
Estate Tax (1932) 32 Col. L. Rev. 1332, 1360; Notes (1930) 30 Col. L. Rev. 418, 
(1933) 82 U. of Pa. L. Rev. 39, 48. 

*N. Y. Laws 1897, c. 284, §220(6). For convenience sake, whenever this sec- 
tion is referred to hereafter, whether speaking of the New York section or the 
similar section in the statutes of other states, it will be called “section 220(6)”. 
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Whenever any person or corporation shall exercise a power of 
appointment derived from any disposition of property made either 
before or after the passage of this act, such appointment when 
made shall be deemed a transfer taxable under the provisions of 
this act in the same manner as though the property to which such 
appointment relates belonged absolutely to the donee of such 
power and had been bequeathed or devised by such donee by will; 
and whenever any person or corporation possessing such a power 
of appointment so derived shall omit or fail to exercise the same 
within the time provided therefor, in whole or in part, a transfer 
taxable under the provisions of this act shall be deemed to take 
place to the extent of such omission or failure, in the same man- 
ner as though the persons or corporations thereby becoming en- 
titled to the possession or enjoyment of the property to which 
such power related had succeeded thereto by will of the donee of 
the power failing to exercise such power, taking effect at the time 
of such omission or failure. 


This section was copied verbatim from the New York law by a 
great number of other states including Wisconsin.*® In fact, whereas 
New York has amended this section several times since 1897, Wis- 
consin and several of the other states still retain the section intact. 
The leading cases in which this statute has been applied involve situ- 
ations where the power was created prior to any inheritance tax law. 
Despite this fact many of these cases have established the rules 
which are now used for interpreting this statute. 


Taxation When the Power is Exercised 


Under Section 220(6) it is now, settled that special and general 
powers are treated alike, that is, no distinction is made between the 
case where the donee may select any appointees he desires and the 
case in which his field of selection is limited to a given class of in- 
dividuals. The statute itself makes no distinction between these two 
types of powers—it merely states “whenever any person . . . shall 
exercise a power of appointment.” There is no reason why special 
powers were intended to be excluded any more than general powers 
and the courts have held that “power of appointment” includes both 
special and general powers.*° 





* Hurd’s Ill. Rev. Stat. (1911) c. 120, §366(4) (in 1933 Illinois repealed the 
portion of the law which imposed a tax on the nonexercise of a power). Mass. 
Laws of 1909, c. 527, §8 (Mass. Gen. Laws (1932) c. 65, §2); Mich. Comp. Laws 
(1929) §3672 (4); Minn. Laws of 1911, c. 372, §1(5) (1 Mason’s Minn. Stat. 
(1936) c. 11, §2292(5); Wis. Stat. (1937) §72.01 (5). 

“Burnham v. Treas. and Rec. Gen., 212 Mass. 165, 98 N.E. 603 (1912); 
Matter of Dows, 167 N.Y. 227, 60 N.E. 439 (1901), aff'd sub nomine, Orr v. 
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It is also well settled under this statute that the exercise of a 
power is taxed even though the power was created before the in- 
heritance tax act was enacted. The statute provides “. . . made 
either before or after the passage of the act.” Undoubtedly the legis- 
lature intended to tax the exercise of powers whenever they were cre- 
ated, and such is the judicial interpretation.** 

The measurement of the tax will be discussed later. 


When the Power is Not Exercised 


Section 220(6) plainly provides for the taxation of property pass- 
ing as the result of the nonexercise of a power, as well as by the 





Gilman, 183 U.S. 278, 22 Sup. Ct. 213 (1901); Montague v. State, 163 Wis. 58, 
157 N.W. 508 (1916); In re Vanderbilt’s Estate, 297 N.Y. Supp. 554, 163 Misc. 
667 (Surr. Ct. 1937). 

“Minot v. Stevens, 207 Mass. 588, 93 N.E. 973 (1911); Matter of Delano, 
176 N.Y. 486, 68 N.E. 871 (1903); aff'd sub nomine, Chandler v. Kelsey, 205 
US. 466, 27 Sup. Ct. 550 (1907) ; Matter of Cooksey, 182 N.Y. 92, 74 N.E. 880 
(1905) ; Montague v. State, 163 Wis. 58, 157 N.W. 5008 (1916). 

In several important cases the question was raised whether or not it was un- 
constitutional to tax the exercise of a power when the power was created prior 
to the effective date of the act. It was argued that to so tax was an impairment 
of the obligation of contract and a taking of property without due process of law, 
for the appointees take from the donor and therefore their interests vested prior 
to the passage of the taxing act; and that any tax on the exercise of such a 
power was a retroactive imposition as the transfer took place before the tax was 
imposed. It was further contended that the tax impaired the obligation of the 
contract between the donee, the donor and the appointee in that the tax pre- 
vents the complete fulfillment of a contract which was entered into prior to the 
passage of the tax act and without either party having such a tax in mind. These 
objections were first raised in Jn re Vanderbilt, 50 App. Div. 246, 63 N.Y. Supp. 
1079, 1081 (1st Dept. 1900), aff'd without opinion, 163 N.Y. 597, 57 N.E. 1127 
(1900), and in overruling them the court said: “... Although the execution 
of a power may for certain purposes relate back to the instrument conferring the 
power, there was no complete vesting of an estate in the children of Cornelius 
Vanderbilt under the power until that power was exercised... .” In the case 
of Orr v. Gilman, 183 U.S. 278, 22 Sup. Ct. 213 (1901), the United States Supreme 
Court upheld a similar decision of the New York court where the power was cre- 
ated by will before the effective date of the act; and in Chanler v. Kelsey, 205 
U.S. 466, 27 Sup. Ct. 550 (1907), the United States Supreme Court upheld a 
tax on the exercise of a power created by a deed prior to the effective date of the 
act. 

It is well to note that §220(6) of the New York Act and other similar sec- 
tions in other states do not specifically provide that the exercise of a power of 
appointment by deed is taxable. However, the act provides “Whenever any person 
or corporation shall exercise a power... .” And as a corporation cannot make 
a will, the legislature must have intended to include exercise by deed as well 
as by will. The act further provides: “such appointment when made shall be 
deemed a transfer taxable under the provision of the act in the same manner 
as though the property to which such appointment relates belonged absolutely to 
the donee of such power.” If the property is considered as belonging to the 
donee, then if he as owner exercises the power by deed, in contemplation of death, 
or by deed intended to take effect at or after death, the transfer is subject to an 
inheritance tax under the standard provisions of the act. 
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exercise of a power. The courts have interpreted this section as im- 
posing a tax on the nonexercise of a power whether the power was 
created before or after the inheritance act was enacted.* 

Although the courts unanimously upheld the constitutionality of 
taxing the exercise of powers which were created prior to the in- 
heritance tax acts, they differed on the constitutional question in- 
volved in taxing the nonexercise of a power which was created prior 
to the enactment of such acts. The leading case on the constitution- 
ality of taxing the nonexercise of a power which was created prior to 
the effective date of the inheritance tax act is Matter of Lansing. 
In this case the donee appointed the property to the one who would 
have taken in default of the appointment. The appointee declined the 
appointment, and elected to take under the donor’s will. Despite this 
election the tax officials levied a tax on the appointee. The New 
York Court of Appeals held that that part of Section 220(6) im- 
posing a tax on the nonexercise of a power created prior to the en- 
actment of the inheritance tax act was unconstitutional, in that it 
purported to levy a transfer tax when in fact the only tranfer was 
one which took place prior to the passage of the act. 


. . . In other words, the attempt to exercise the power neither 
increased nor diminished the estate of Mrs. McVickar [appointee], 
and did not affect in any degree the value of her grandfather’s 
gift. It did not effectively transfer any property whatever, for 
she took from her grandfather [donor] and nothing was added 
to or taken away from the gift by the exercise of the power 
through the will of her mother [donee]. The execution of the 
power left the title where it was before, and the result is the 
same as if there had been no power to exercise.** 


Matter of Lansing only held unconstitutional the taxing ‘of the 
nonexercise of powers which were created before the passage of the 
tax act. Nothing at all was said about powers created subsequent to 
that time, and yet as a result of this decision, New York, followed 
by several other states,*° has repealed the entire provision in regard 
to taxing the failure or omission to exercise a power. There is noth- 





“ Minot v. Stevens, 207 Mass. 588, 93 N.E. 973 (1911); Montague v. State, 
163 Wis. 58, 157 N.E. 508 (1916). In this connection see the discussion in the 
following section on the New York doctrine of election. 

“182 N.Y. 238, 74 N.E. 882 (1905). 

“Id. at 243, 74 N.E. at 883. 

“N.Y. Laws 1911, c. 732, §220(6). California repealed the nonexercise pro- 
vision in 1929, Illinois in 1933. The Federal Estate Tax Act imposes no tax on 
the nonexercise of a power. 43 Stat. 305, §302(f) (1924), 26 U.S.C. (1934) 
§1094(f). 
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ing in Matter of Lansing to necessitate such a procedure nor does 
it seem that there is any economic justification for not taxing the 
failure to exercise the power. 

The other leading case on the constitutionality of taxing the fail- 
ure or omission to exercise a power created prior to the passage of 
the tax act is Minot v. Stevens,*® which is a Massachusetts case in- 
terpreting a law practically identical to Section 220(6) of the New 
York statute. As the Massachusetts act was copied from New York 
after Matter of Lansing was decided, the Massachusetts court felt 
that they were not bound by the New York decision, as a legislature 
could hardly be presumed to adopt a judicial interpretation that would 
render their act nugatory.*7 The Massachusetts court held that non- 
exercise was equivalent to exercise, as the donee up to his death had 
control of the property and by failing to exercise the power he in 
fact did make a choice of remaindermen as much as though he 
had actually appointed someone.*® 

The Wisconsin court in Montague v. State*® rejected the Lansing 
case and adopted the position of the Massachusetts Supreme Court. 
The Wisconsin Supreme Court said :5° 


The provision that a transfer resulting from the failure of the 
donee to appoint shall be deemed to constitute a taxable transfer 
equally with a transfer resulting from an appointment, is valid 
because the failure to act equally affects the course of the suc- 
cession and until such failure to complete, the succession is not 
fully determined. 


Rhode Island likewise followed the Massachusetts rule.5! California 
on the other hand has followed the New York lead.5? 

The United States Supreme Court has not passed on this ques- 
tion, but in view of its decision in Saltonstall v. Saltonstall this 
court will probably hold that a state may tax the nonexercise of a 
power whether it was created subsequent or prior to the enactment 
of the inheritance tax act. In the Saltonstall case the settlor not only 





“ 207 Mass. 588, 93 N.E. 973 (1911). 

“Manning v. Board of Tax Com’rs, 46 R.I. 400, 127 Atl. 865, 870 (1925). 
See also Bentley, loc. cit. supra note 26, at 459. 

“In Binney v. Com’r., 199 N.E. 528 (Mass 1936), the Massachusetts court 
reiterated this position. 

“163 Wis. 58, 157 N.W. 508 (1916). 

” Id. at 61, 157 N.W. at 509. 

™ Manning v. Board of Tax Com’rs, 46 R.I. 400, 127 Atl. 865 (1925). 

“Estate of Murphy, 183 Cal. 740, 190 Pac. 46 (1920). Contra: Moffitt v. 
Kelly, 153 Cal. 359, 95 Pac. 653 (1910), aff’d., 218 U.S. 400, 31 Sup. Ct. 79 (1910). 

= 276 U.S. 260, 48 Sup. Ct. 225 (1927). 
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reserved a life estate but also the right of revoking his grant of the 
remainder interest. The Court held that the remaindermen only 
enjoyed a contingent interest and the coming into possession and en- 
joyment would be taxed even though the trust was established prior 
to the effective date of the tax act. It is almost impossible to dis- 
tinguish this case from the case of the nonexercise of a power 
which was created before the tax act was enacted. In fact the court 
in the Saltonstall case called the power of revocation a power of 
appointment.54 


New York Doctrine of Election 


From the holding in the Lansing case to the effect that the tax- 
ation of the nonexercise of a power which was created prior to the 
tax act was unconstitutional there has developed the New York 
doctrine of election. This doctrine is the rule whereby the New York 
court determines whether a donee has in fact exercised or has failed 
to exercise the power of appointment.®® The basis of the doctrine 
of election is that if the donee by exercising the power has added 
nothing to the amount which an appointee would have received if 
the donee had failed to exercise the power, and if the donee has not 
varied the terms under which the appointee would have taken in 
that event, then the donee’s will is not needed to define the appointee’s 
interest and that will is therefore in fact a nullity and the appointee 





™ Coolidge v. Long, 282 U.S. 582, 50 Sup. Ct. 306 (1931), and Binney v. Long, 
299 U.S. 280, 57 Sup. Ct. 206 (1936) distinguish between remainders contingent 
and remainders vested subject to being divested, the former being taxable and the 
latter not taxable. Helvering v. Grinnell, 294 U.S. 153, 55 Sup. Ct. 354 (1935), 
cited the Lansing case with approval but it was a case of statutory construction 
of the word “exercise” and not a constitutional law case. 

Most of the secondary authorities who have dealt with this doctrine of elec- 
tion have agreed with the result in the Lansing case. However, the reason for 
their preference are mainly those of expediency and fairness of taxing the non- 
exercise of a power, which arguments should be directed to the legislatures, and 
do not go to the question of the constitutionality of the taxing of the nonexercise 
of a power. Kidder, Inheritance Tax and Taxability of Trusts (1934) 51; 
Bentley, loc. cit. supra note 24; Trowbridge, Inheritance Tax Laws, as Affecting 
Powers of Appointment, (1920) 8 Cal. L. Rev. 216; Note (1933) 82 U. of Pa. 
L. Rev. 39, 45. 

® This doctrine is still important because of the fact that subsequent to the 
Matter of Lansing decision, New York repealed its section taxing the failure or 
omission to exercise a power. N. Y. Laws 1911, c. 732, §220(6). California (in 
1929) and Illinois (in 1933) have followed the New York lead. The Lansing case 
only held unconstitutional the taxing of the non-exercise of powers created prior to 
the tax act, but despite this fact these states have repealed their entire nonexercise 
provisions. The federal government also only taxes the exercise of powers, and 
so this doctrine will probably be important in the interpretation of the Federal 
Estate Tax Avt to determine when there has been an exercise. 43 Stat. 305 (1924) 
§302(f), 26 U.S.C. 1094(b) (1934). 
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takes under the donor’s will. To call this doctrine a doctrine of elec- 
tion is misleading as there is really no longer any “election” required 
of the beneficiaries in order to enable them to avoid the tax. In 
Matter of Lansing the appointee did reject his rights under the 
donee’s will and elect to take under the donor’s will. The court used 
this election as a basis to argue that an appointee under a power, like 
a grantee under a deed, has the legal right to reject the property. 
Therefore, the title remained where it was originally, in the party 
who was to take on default of the exercise of the power. However, 
later cases hold that the appointee does not have to actually elect to 
take under the donee’s will, the election will be presumed if such 
election would be to the. appointee’s advantage.5® 

There are four possible situations arising under the doctrine of 
election: In the first, the donee appoints those who would have 
taken if he had failed to exercise the power in the same proportion 
as they would have taken and on the same terms as they would have 
taken on nonexercise. The leading case in this class is Matter of 
Lansing™ in which the court held that the attempted exercise left 
the title to the property where it was before so that the result was 
the same as it would have been if there had been no power to exercise. 
The attempt to execute the power in favor of those who would have 
taken on default of the exercise was not effective because it did 
nothing. The exercise of a power which leaves everything as it was 
before, is a mere form with no substance.®® 





"In re. Sanford’s Estate, 290 N.Y. Supp. 959 (1936). 

182 N.Y. 238, 74 N.E. 882 (1905). See Restatement, Property, §450, com- 
ment (f); also Simes, Future Interests §276. 

“Other cases in the same classification as Matter of Lansing are: In re 
Backhouse, 110 App. Div. 737, 96 N.Y. Supp. 466 (2nd Dep’t. 1906), aff'd. with- 
out opinion, 185 N.Y. 544, 77 N.E. 1181 (1906); In re Spencer’s Estate, 119 App. 
Div. 883, 107 N.Y. Supp. 543 (ist Dep’t 1907), appeal dismissed, 190 N.Y. 517, 
83 N.E. 1132 (1907); Matter of Lewis, 60 Misc. Rep. 643, 113 N.Y. Supp. 1112 
(Surr. Ct. 1908) reversed without opinion, 129 App. Div. 905, 113 N.Y.S. 1136 
(1st Dep’t 1908), aff'd without opinion, 194 N.Y. 550, 88 N.E. 1124 (1908); 
In re Haggerty, 128 App. Div. 479, 112 N.Y. Supp. 1017 (1st Dep’t 1908), aff'd 
without opinion, 194 N.Y. 550, 87 N.E. 1120 (1909); Im re Chapman’s Estate, 61 
Misc. Rep. 593, 115 N.Y. Supp. 981 (Surr. Ct. 1908), aff'd without opinion, 199 
N.Y. 562, 93 N.E. 1118 (1908); Matter of Ronald’s Estate, 129 App. Div. 900 
113 N.Y. Supp. 1144 (ist Dep’t 1908) (memorandum decision) ; Matter of Haight, 
152 App. Div. 228, 136 N.Y. Supp. 557 (2nd Dep’t 1912). In re Hoffman’s Estate, 
161 Ap. Div. 836, 146 N.Y. Supp. 898 (1st Dep’t 1914), aff'd, 212 N.Y. 604, 106 
NE. 1034 (1914); Matter of Morgan, 164 App. Div. 854, 149 N.Y.S. 1022 (1st 
Dep’t 1914), aff'd without opinion, 215 N.Y. 703, 109 N.E. 1084 (1915); In re 
Morrison’s Estate, 122 Misc. Rep. 162, 203 N.Y. Supp. 367) Surr. Ct. 1923); In re 
Schell’s Estate, 134 Misc. Rep. 242, 234 N.Y. Supp. 305 (Surr. Ct. 1926); In re 
Irwin’s Estate, 137 Misc. Rep. 666, 244 N.Y. Supp. 198 (Surr. Ct. 1930); In re 
Duryea’s Estate, 277 N.Y. 310, 14 N.E. (2d) 369 (1938). In Helvering v. Grinell, 
294 U.S. 153, 55 Sup. Ct. 354 (1935) Matter of Lansing is cited with approval. 
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The second class of cases is that in which the appointees receive 
less under the donee’s will than they would have received if the donee 
had failed to exercise the power. For example, A bequeaths property 
in trust to B, to pay the income to C for life, remainder to C’s chil- 
dren unless C otherwise disposes of the property by will. C appoints 
one-fifth of the property to his wife X and four-fifths to his chil- 
dren. Matter of Ripley®® is the leading case in this class, and the 
court there held that a tax was leviable on the one-fifth passing to 
the wife but no tax was leviable on the four-fifths going to the 
children. The court said the property vested under A’s will in the 
children, subject to being divested and “The father did not divest 
four-fifths of that interest but rather sought to conform and as a 
transfer tax is a tax on the right of succession, there appears no 
substantial reason for imposing a succession tax on the children’s 
share.”® To say that there is no exercise in this case is to shut one’s 
eyes to actualities, especially in view of the fact that the children 
can only prove their title to the property by producing the will of 
their father showing that he had appointed to them. The rationale of 
the cases in this classification is that the courts felt that it would be 
unfair if those who received the same amount under the exercise as 
they would have on nonexercise paid no tax, whereas, those who 
received less should be forced to pay a tax.® 

The third class is that in which the donee appoints those who 
would have taken on nonexercise, but appoints more to some of them 
than they would have received if he had omitted to exercise the 
power. For example, A to B in trust to pay income to C for life, 
remainder as C shall appoint by will, but if C fails to exercise the 
power then to D and £. (a) C by will appoints all of the property 
to E. (b) C by will appoints one-eighth to D, three-quarters to E 





In the Lansing case the appointee actually elected to take under the donor’s will, 
but the court probably would have presumed an election even if there had not 
been an actual election. 

"122 App. Div. 419, 106 N.Y. Supp. 844 (2nd Dep’t 1907), aff'd without 
Opinion, 192 N.Y. 536, 84 N.E. 574 (1908); cf. People ex rel. Ripley v. Williams, 
69 Misc. 402, 127 N.Y. Supp. 749 (Sup. Ct. 1910). 

© The rule of Matter of Ripley, 122 App. Div. 419, 106 N.Y.S. 844 (ist Dep’t 
1908) has been applied in the following cases: In re Slosson’s Estate, 216 N.Y. 79, 
110 N.E. 166 (1915). In re Tuckerman’s Estate, 130 Misc. 806, 224 N.Y. Supp. 
604, (Surr. Ct. 1927). In re Rynear’s Estate, 130 Misc. 804, 224 N.Y. Supp. 606, 
(Surr Ct. 1927) ; In re Sanford’s Estate, 160 Misc. 898, 290 N.Y. Supp. 959 (Surr. 
Ct. 1936) ; In re Taylor’s Estate, 209 App. Div. 299, 204 N.Y. Supp. 367 (1st Dep’t 
1924) aff'd without opinion, 239 N.Y. 582, 147 N.E. 204 (1924); In re Chauncey’s 
Estate, 102 Misc. Rep. 378, 168 N.Y. Supp. 1019 (Surr. Ct. 1918), aff'd without 
opinion, 187 App. Div. 952, 175 N.Y. Supp. 897 (1st Dep’t 1919); In re Duryea’s 
Estate, 277 N.Y. 310, 14 N.E. (2d) 369 (1938). 

“ Matter of Delano, 176 N.Y. 486, 68 N.E. 871 (1903). 
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and one-eighth to X. In neither of these situations can E elect to take 
under the donor’s will as to any of the property subject to the power, 
and he must pay a tax on the entire amount of the property received 
by him. Of course, D in example (b) could elect to take under the 
will of the donor A, for D received less than he would have received 
on failure of the exercise.** The reason for this ruling is that E must 
look to the will of the donee in order to take his three-quarters and 
so he could hardly say there had not been exercise as far as he is 
concerned. Suppose he declined to take under C’s will and elected 
to divide the property equally with D under the terms of A’s will. 
Could E claim that there had not been an effective exercise of the 
power and so his equal share should not be subject to tax ?® 

The fourth class of cases under this doctrine of election is that 
in which the donee appoints those who would have taken on his 
failure to exercise the power, but he varies the conditions, under 
which they are to take, from those under which they would have 
taken on his nonexercise of the power. For example, A to T in 
trust to pay the income to C for life, remainder as C shall appoint 
by will, but if he fails to exercise the power then to C’s children 
equally. C appoints a life estate in his wife and the remainder to 
their children. The courts hold in this situation that there has been 
an effective exercise, for the term of the donor’s will has been 
changed and the appointees must look to the donee’s will to determine 
in what way they take the property.** It would seem that the chil- 
dren received less than they would have received on nonexercise, and 





“In re Potter’s Estate, 51 App. Div. 212, 64 N.Y. Supp. 1013 (2nd Dep’t 
1900) ; Matter of Delano, 176 N.Y. 486, 68 N.E. 871 (1903), aff'd sub nomine, 
Chanler v. Kelsey, 205 U.S. 466, 27 Sup. Ct. 550 (1907), is the leading case in 
this classification and the other cases in the class are as follows: In re Warren’s 
Estate, 62 Misc. Rep. 444, 116 N.Y. Supp. 1034, (Surr. Ct. 1909); Matter of 
Dows, 167 N.Y. 227, 60 N.E. 439 (1901), aff'd sub nomine, Orr v. Gilman, 183 
US. 278, 22 Sup. Ct. 213 (1901); In re Taylor’s Estate, 209 App. Div. 299, 204 
N.Y. Supp. 367 (1st Dep’t 1924), aff'd without opinion, 239 N.Y. 582, 147 NE. 
204 (1924) ; Matter of King, 217 N.Y. 358, 111 N.E. 1060 (1916). In re Chauncey’s 
Estate, 102 Misc. Rep. 378, 168 N.Y. Supp. 1019 (Surr. Ct. 1918), aff'd without 
opinion, 187 App. Div. 952, 175 N.Y. Supp. 897 (1st Dep’t 1919); In re Tucker- 
man’s Estate, 130 Misc. Rep. 806, 224 N.Y. Supp. 604 (Surr. Ct. 1927); cf. 
Matter of Vanderbilt, 50 App. Div. 246, 63 N.Y. Supp. 1079 (1st Dep’t 1900), 
afd without opinion, 163 N.Y. 597, 57 NE. 1127 (1900). 

“See the language in the case of In re Warren’s Estate, 62 Misc. Rep. 44, 116 
N.Y. Supp. 1034, 1037 (Surr. Ct. 1909). 

“The leading case in this classification is Matter of Cooksey, 182 N.Y. 92, 
74 N.E. 880 (1905). Other cases in the class are as follows: In re Lowndes’ 
Estate, 60 Misc. Rep. 506, 113 N.Y. Supp. 1114 (Surr. Ct. 1908) ; In re Chapman’s 
Estate, 133 App. Div. 337, 117 N.Y. Supp. 679, (2nd Dep’t 1909) aff'd without 
Opinion, 196 N.Y. 561, 90 N.E. 1157 (1909); Matter of King, 217 N.Y. 358, 111 
NE. 1060 (1916). 
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so the cases of class two would seem to apply. However, the courts 
feel that in these cases of changing the terms under which the ap- 
pointees are to take, that the exercise by the donee can hardly be 
called a nullity for the will of the donee must be looked to in order 
to determine the limits of the appointee’s estate. 

None of the other states have developed the doctrine of election 
at all, although California and Illinois have followed New York’s 
lead in amending their “Section 220(6)” so that nonexercise is no 
longer taxable, and it is only reasonable to presume that these two 
states will follow the rules in the above cited New York cases. 
Massachusetts,® Rhode Island,** Wisconsin,** and Washington® 
have definitely repudiated the New York doctrine. Maine® and 
Minnesota” have indicated that they will also reject the doctrine of 
election. Connecticut’s™ strict adherence to the common law theo- 
ries in regard to powers of appointment may lead that state to follow 
Matter of Lansing. In those states which retain Section 220(6) as 
it was originally enacted, the doctrine of election can only be of im- 
portance where the power was created prior to the passage of the 
inheritance tax act, because Section 220(6) specifically imposes a tax 
on the nonexercise of a power. However, in those states such as 
New York, Illinois and California in which only the exercise of a 
power is taxed, the doctrine of election is of vital importance. The 
same is true under the Federal Estate Tax Act which likewise only 
taxes the exercise." 


V. ImposITION oF TAX IN DONEE’s AND Donor’s ESTATES 


In the Donor’s Estate 


The early inheritance tax acts had no provisions relating to the 
method of taxing remainder interests and so the courts, because of the 
difficulty of ascertaining the proper tax, postponed the imposition of 
a tax on contingent and uncertain remainder interests until they 
became vested and certain. Therefore, as shown above, no tax was 
imposed on a remainder which was subject to a power until the power 





* Minot v. Stevens, 207 Mass. 588, 93 N.E. 973 (1911). 
* Manning v. Board of Tax Com’rs., 46 R.I. 400, 127 Atl. 865 (1925). 
* Montague v. State, 163 Wis. 58, 157 N.W. 508 (1916). 
In re Simond’s Estate, 188 Wash. 211, 61 P. (2d) 1302 (1936). 
®Luques, Appellant, 114 Me. 235, 95 Atl. 1021 (1915). 
™ State ex rel. Smith v. Probate Court, 124 Minn. 508, 145 N.W. 390 (1914); 
Robinson’s Estate, 192 Minn. 39, 255 N.W. 486 (1934). 
™See McMurtry v. State, 111 Conn. 594, 151 Atl. 252 (1930). 
"43 Stat. 305 §302(f) (1924), 26 U.S.C. §1094(f) (1934). 
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was exercised. In 1897 New York enacted Section 220(6) imposing 
a tax on the exercise of a power. In 1900 New York adopted Sec- 
tion 230° which was enacted for the express purpose of imposing a 
tax on all remainder interests, no matter how contingent they were, 
immediately on the death of the creator of the interest. The most 
important provision of this section is as follows :74 


(6) When property is transferred in trust or otherwise and the 
rights, interest or estates of the transferees are dependent upon 
contingencies or conditions whereby they may be wholly or in 
part created, defeated, extended or abridged, a tax shall be im- 
posed upon said transfer at the highest rate which, on the hap- 
pening of any of the contingencies or conditions, would be possi- 
ble under the provisions of this article, and such tax so imposed 
shall be due and payable forthwith out of the property trans- 
ferred, . . . provided however, that on the happening of any con- 
tingency whereby the said property, or any part thereof, is trans- 
ferred to a person or corporation exempt from taxation under the 
provisions of this article, or any person taxable at a rate less 
than the rate imposed and paid, such person or corporation shall be 
entitled to a return of so much of the tax imposed and paid as the 
difference between the amount paid and the amount which said 
person or corporation should pay under the provisions of this 
article, computed upon the full, undiminished value of the prop- 
erty as aforesaid; .. . 


Most of the other states including Wisconsin have copied this pro- 
vision.”® 

The courts of New York were confused for a number of years 
over an apparent conflict between Sections 220(6) and 230(6). 
Putting aside Section 220(6) for the time being, it would seem that 
a tax is imposed under Section 230(6) on the entire value of the 
property subject to a power immediately on the death of the donor. 
A tax is paid by the donee on his life estate and the tax on the 
remainder interest at the highest possible rate is paid out of the 
principal. On the death of the donee there is an adjustment of the 
tax on the remainder interest so that the tax corresponds to the re- 
lationship of the appointees to the donor. Now if Section 220(6) is 
considered with Section 230(6) an apparent conflict of legislative 





* N.Y. Laws 1900, c. 658, §230. 

“NLY. Laws 1900, c. 658, §230(6). For convenience sake this section will 
hereafter be referred to as “section 230(6)”. 

"Wis. Stat. (1937) §72.15(8). There is one major difference between this 
Wisconsin provision and §230(6) of the New York act. The New York act pro- 
vides that contingent remainders shall be taxed at the highest rate, whereas Wis- 
consin taxes them at the lowest rate possible under any contingency. 
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purpose arises, for under Section 220(6) seemingly a second tax 
is to be imposed on the appointees, inasmuch as Section 220(6) im- 
poses a full tax on the property at the time of the exercise. There- 
fore, the appointees would be paying a tax on their remainder interest 
in the donor’s estate and at the same time on a fee simple received 
through the donee’s exercise of the power. This savoured very much 
of double taxation which, in the absence of specific statutory auth- 
orization, the courts were reluctant to enforce. As a result some of 
the early decisions held that Section 230(6) and Section 220(6) 
were in conflict and that the former was not intended to apply to 
property passing subject to a power, or at least it was not to apply 
to a remainder interest which was subject to a power. 

In the first case™® decided under Section 230(6) and Section 
220(6)the court held that on the donor’s death a tax was to be im- 
posed on the donee’s life estate, but no tax was at this time leviable 
on the remainder interest. Section 230(6) provides that the tax 
on a contingent remainder should be payable immediately upon the 
death of the grantor: “... and such tax... shall be due and 
payable forthwith out of the property transferred.” This court rea- 
soned that as there was no property actually transferred to anyone 
but the donee (life tenant), the tax on the remainder must be post- 
poned until the remainder interest was transferred to someone. Also 
the court reasoned that at the death of the donor it was impossible 
to determine how many persons would eventually acquire an interest 
in the remainder, and so any tax imposed on the remainder interest 
in the donor’s estate would be a property tax and not a succession tax. 
“In the present case the ultimate title to the remainder interests is in 
abeyance and belongs to no one. They can be sold by no one and no 
tax can be paid out of them by anyone.”™ The court also felt that 
it would be unfair to the life beneficiaries to take part of the princi- 
pal to pay the tax on the remainder interest. The opinion did not 
state whether, on the death of the donee, a tax should be imposed 
on the full value of the property or only on the value of the prop- 
erty as a remainder interest in the donor’s estate. In re Field’s 
Estate™ also held that Section 220(6) and not Section 230(6) applied 
to property passing subject to a power of appointment. 





"In re Howell’s Estate, 34 Misc. Rep. 432, 69 N.Y. Supp. 1016 (Surr. Ct. 
1901). 
™ Id. at 434, 69 N.Y. Supp. at 1018. 
™ 36 Misc. Rep. 279, 73 N.Y. Supp. 512 (Surr. Ct. 1901). 
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These two cases were apparently overruled by Matter of Vander- 
bilt?® which, although not involving property subject to a power, held 
that under Section 230(6) all remainders no matter how contingent 
must be taxed immediately on the testator’s death.® 

But despite the decision in the Vanderbilt case the lower courts 
continued to hold that no tax was imposed by Section 230(6) on 
remainders subject to a power.*! In the case of In re Howe’s Estate®? 
the court reasoned that under Section 220(6) the exercise of the 
power and not the creation of the power is taxed. Further, Section 
230(6) does not apply to property subject to a power, because the 
donee does not take the property subject to any contingency whereby 
his interest might be defeated or abridged. Therefore, no tax is im- 
posed under either of these sections on the remainder interest in the 
donor’s estate, but the tax is postponed until the power is exercised. 
The New York Court of Appeals attempted to reconcile the Howe 
case with the Vanderbilt case, by holding®* that if the donee was 
given only a contingent power of appointment, then a tax was leviable 
on the remainder at the time of the donor’s death, but if the donee had 
en absolute power of appointment then no tax was to be imposed on 
the remainders until the donee executed the power.®* 

Finally the New York courts reversed themselves and held that 
property subject to powers was taxable immediately on the donor’s 
death even though the power was not contingent.8° The Court of 





"172 N.Y. 69, 64 N.E. 782 (1902); to the same effect see: Matter of Brez’s 
Estate, 172 N.Y. 609, 64 N.E. 958 (1902). 

In re Le Brun’s Estate, 39 Misc. Rep. 516, 80 N.Y. Supp. 486 (Surr. Ct. 
1902) held that the Vanderbilt case overruled the Field case and the Howell case. 

™ In re McLean’s Estate, 170 N.Y. Supp. 244 (Surr. Ct. 1914). 

"86 App. Div. 286, 83 N.Y. Supp. 825 (2nd Dep’t 1903), aff'd without 
opinion, 176 N.Y. 570, 68 N.E. 1118 (1903). 

* Matter of Burgess, 204 N.Y. 265, 97 N.E. 591 (1912). 

“An example of a contingent power of appointment is as follows: A to B 
in trust to pay income to C for life, remainder to D, but if D predeceases C, then 
the remainder shall pass to whomsoever C appoints by will. In this case C’s power 
of appointment depends upon the contingency of D predeceasing C. 

The court said in Matter of Burgess, 204 N.Y. 265, 97 N.E. 591 (1912), that 
the reason for the difference was that if no tax was imposed on the remainders 
subject to a contingent power of appointment, that the power might never be 
exercised and so the remainder would escape taxation altogether. See In re Vander- 
bilt’s Estate, 297 N.Y. Supp. 554, 163 Misc. Rep. 667 (Surr. Ct. 1937). 

“In re Trumbull’s Estate, 117 Misc. Rep. 812, 191 N.Y. Supp. 759 (Surr. Ct. 
1921). The decision in this case was based on Matter of Zborowski, 213 N.Y. 
109, 107 N.E. 44, which finally settled that all contingent remainders were im- 
mediately taxable on the death of the creator. It seems that even after the de- 
cision in Matter of Vanderbilt, 172 N.Y. 69, 64 N.E. 782 (1902), there still existed 
some doubt as to whether the legislature intended by §230(6) to tax all con- 
tingent remainders immediately. To the same effect as In re Trumbull’s Estate, 
see: In re Perkins Estate, 119 Misc. Rep. 21, 194 N.Y. Supp. 848 (Surr. Ct. 1922), 
and Matter of Spingarm, 175 App. Div. 806, 162 N.Y. Supp. 695 (1st Dep’t 1916). 
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Appeals held in the case of In Re Cole’s Estate** that Sections 220(6) 
and 230(6) must be construed together: “The legislature has unmis- 
takably expressed the intention that all transfers shall be assessed 
for the purpose of taxation as of the date of the transfer and however 
unjust that be thought to be, it is not open to objection on con- 
stitutional grounds. . . .”®* This case settled the law on the sub- 
ject, and the rule is that in the donor’s estate a tax is to be levied 
on the donee’s life estate and a tax is to be immediately levied on 
the remainder, and in accordance with the provision of Section 
230(6) the tax on the remainder is to be paid out of the principal 
of the property transferred. Whether or not the donor’s estate is 
entitled to a refund of this tax on the remainder interest when a tax 
is assessed in the donee’s estate at the time of the exercise of the 
power, is a question which will be considered herein in connection 
with the levy of taxes in the donee’s estate. 

A problem still remains as to what rate is to be applied to the 
remainder. The latest cases assess the tax as though the power was 
exercised in favor of strangers.*® The case of In re Perkin’s Estate*® 
held, however, that a tax should be imposed based on the highest rate 
that could possibly be imposed in any contingency of nonexercise. 
This rule seems more logical in view of the doctrine that in case 
of nonexercise of the power those who take are deemed to have a 
vested remainder under the will of the donor, even though it is one 
subject to be divested. 

Outside of New York there are very few decisions involving 
taxation in the donor’s estate of property subject to a power. Massa- 
chusetts held in Howe v. Howe* that all future interests, even re- 
mainders subject to a power of appointment, were taxable imme- 
diately on the death of the donor. However, the case was decided 
before Massachusetts adopted its section similar to Section 220(6) 
of the New York act and so the authority of this case is not very 





235 N.Y. 48, 139 N.E. 733 (1923). 

Id. at 54, 139 N.E. at 734. 

™* Rosenthal v. Graves, 246 App. Div. 656, 283 N.Y. Supp. 511 (3rd Dep’t 
1935). In re Davison’s Executor, 134 Misc. Rep. 769, 236 N.Y. Supp. 437 (Surr. Ct. 
1929) ; Im re Tillinghast’s Estate, 157 N.Y. Supp. 379, aff'd without opinion, 184 
App. Div. 886, 170 N.Y. Supp. 1116 (1st Dep’t 1918). See also In re Cole’s 
Estate, 235 N.Y. 48, 138 N.E. 733 (1923). 

119 Misc Rep. 21, 194 N.Y. Supp. 848 (Surr. Ct. 1922). 

The New York doctrine of election is discussed in the previous section of 
this article. 
"179 Mass. 546, 61 N.E. 225 (1901). 





ee 











ee 








March] TAXATION AND POWERS OF APPOINTMENT 275 


strong.°? In 1934 the Illinois Supreme Court held® that no tax 
was leviable at the time of the donor’s death on the remainders sub- 
ject to a power, for by Section 220(6) the legislature intended that 
the tax should be postponed until the donee’s death. Illinois has a 
section similar to 230(6), but the court felt that as the legislature of 
Illinois had adopted it from New York at a time when the New York 
Court held that Section 230(6) did not impose a tax at the time of 
the donor’s death on remainders subject to a power that the Illinois 
legislature intended to adopt this interpretation. Although Jn re 
Robinson’s Estate®** was a case involving the imposition of a tax in 
the donee’s estate, the court infers that the imposing of a full tax in 
the donor’s estate was correct and declares that there is no conflict 
between Section 220(6) and Section 230(6). This case may be 
taken as authority for the imposition of a tax on the remainder in- 
terest in the donor’s estate. 


In the Donee’s Estate 


In the donee’s estate three problems present themselves in rela- 
tion to computing the tax on property subject to a power. (1) Is the 
property to be valued as if it were a remainder in the donor’s estate 
or is it to be valued at its full value as if it were a part of the donee’s 
estate and belonged to him absolutely? (2) Should the tax, if any, 
paid in the donor’s estate on the remainder be allowed as an offset 
against the tax assessed against the donee’s appointees? (3) Is the 
rate of taxation to be based on the relationship of the appointees to 
the donor or to the donee? 

Section 220(6) provides that property over which a decedent had 
a power of appointment should be taxed “in the same manner as 
though the property to which such appointment relates belonged 
absolutely to the donee of such power, and had been bequeathed or de- 
vised by such donee by will.” Despite the clarity with which this 
statement is made there has been considerable litigation over the im- 
posing of a tax in the donee’s estate upon the full value of the 
property. One of the first cases®® decided under this section held that 





™ Massachusetts no longer has a section similar to §220(6). Property passing 
pursuant to a power of appointment is taxed in the same way as other property. 
Mass. Gen. Laws (1932) c. 65, §§13-15. 

In Hoyt v. Hancock, 65 N.J. Eq. 688, 55 Atl. 1003 (1903), the New Jersey 
court impliedly upheld the postponing of the taxing of the remainder interest until 
the donee’s death. 

* People v. Lin, 357 Ill. 220, 191 N.E. 450 (1934). 

192 Minn. 39, 255 N.W. 486 (1934). 

In re Tucker’s Estate, 27 Misc. Rep. 616, 59 N.Y. Supp. 699 (Surr. Ct. 
1899). 
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on the exercise of the power the property must be taxed at its full 
value in the donee’s estate. The fact that the remainder interest in 
th donor’s estate had been appraised at the time of his death and the 
tax held in abeyance until the exercise, was held to have no bearing 
on the taxing of the property in the donee’s estate.** The proceedings 
taken in the donor’s estate in no way control the proceedings to be 
brought in the donee’s estate.®” 

As we have seen above, the New York courts for a time refused, 
even after the legislature enacted Section 230(6), to levy a tax in 
the donor’s estate on the remainder interest which was subject to a 
power. However, in the tax proceeding in the donor’s estate the re- 
mainder interest which was subject to a power was appraised and the 
appointees of the donee always maintained that they should be taxed 
on this appraised value only. This contention was overruled by the 
courts.°* After In re Cole®® was decided, the full value of the prop- 
erty subject to a power was taxed in the donor’s estate. On the 
donee’s death the question arose as to whether the tax paid in the 
donor’s estate on this remainder interest should be refunded com- 
pletely, merely adjusted as provided in Section 230(6) in accordance 
with the actual relationship of the appointees to the donor, or the 
amount paid be set off against the tax assessed against the appointees. 
This question has not arisen very often and it is not clear exactly what 
the courts will do. In the one New York case which was found! 
no offset was allowed in the donee’s estate for the tax paid in the 
donor’s estate on the remainder interest. “The fact that this property 
was taxed as part of the estate of the donor of the property cannot 
prevent its taxation under the section of the law referred to. The 





* The original New York act did not tax contingent remainders until they 
became vested or certain. See discussion of this point, supra. 

"In re Lewisohn’s Estate, 171 N.Y. Supp. 958 (Surr. Ct. 1918). In this 
case the court valued, at the time of the donor’s death, the remainder interest over 
which the donee had the power of appointment, but imposed no tax. On the 
death of the donee, the appointees maintained that the value set on the remainder 
interest in the donor’s estate was binding on the court in assessing the tax on the 
appointees. The court held that the value established in the donor’s estate did 
not bind the court in the proceedings in the donee’s estate. See also In re Tilling- 
hast’s Estate, 157 N.Y. Supp. 379, 382 (Surr. Ct. 1916), aff'd without opinion, 
184 App. Div. 886, 170 N.Y. Supp. 1116 (1st Dep’t 1918). In Will of Morgan, 
227 Wis. 288, 278 N.W. 859 (1938) the Wisconsin court held that proceedings held 
in the donor’s estate can in no way influence the proceedings in the donee’s estate. 
The court stated that if any adjustment is to be made, application must be made 
in the donor’s estate. 

“See note 92, supra. 

* 235 N.Y. 48, 138 N.E. 733 (1923). 

%° In re Tillinghast’s Estate, 157 N.Y. Supp. 379 (Surr. Ct. 1916), aff'd without 
opinion, 184 App. Div. 886, 170 N.Y. Supp. 1116 (1st Dep’t 1918). 
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remedy of those interested in preventing double taxation of the 
property passing by virtue of the exercise of the power of appoint- 
ment is by a modification of the order entered in the estate of the 
donor of the power. . . .”2®! Evidently in this case a proceeding 
was taken to recover the tax paid on the remainder interest in the 
donor’s estate and it seems that a full refund was allowed, not merely 
an amount based on an adjustment of the tax rate in accordance with 
the appointees’ relationship to the donor. 

Outside of New York, very few states have passed on the prob- 
lem of taxing property which is subject to a power of appointment. 
In People v. Linn™? the State of Illinois attempted to impose a tax 
on the full value of the property in the donor’s estate. Even though 
Illinois had a section similar to 230(6), the court held that the re- 
mainder interest was not taxable until the death of the donee. The 
court was evidently confused by some of the early New York de- 
cisions’? and held that Section 220(6) and 230(6) were in conflict. 
Section 220(6) applied to all property subject to a power, both at the 
time of the donor’s death and at the time of the donee’s death. The 
court did intimate that on the donee’s death a tax based on the full 
value of the property should be imposed. There is some confusion 
as to the procedure if the power is not exercised, but the New York 
rule will probably be followed and only a tax on the remainder in- 
terest in the donor’s estate will be imposed at the time of the donee’s 
death. It is to be remembered that Illinois has amended its section 
similar to 220(6) and now only taxes the exercise of a power.1 

In a Minnesota case’ a tax was imposed in the donor’s estate 
on the donee’s life estate and also on the remainder interest at the 
highest rate under a section similar to 230(6). On the death of the 
donee a tax was levied in his estate against the full value of the prop- 
erty and the court upheld the tax. The Minnesota court said nothing 
about allowing a refund in the donor’s estate of the tax paid on the 
remainder interest. It is a mere matter of conjecture whether a full 
refund would be allowed or a mere adjustment of the rate in accord- 
ance with the appointee’s relationship to the donor. 

The Wisconsin court decided in Montague v. State that un- 
der Section 220(6) the full value of the property is taxable on the 





2157 N.Y. Supp. at 382. 

79357 Ill. 220, 191 N.E. 450 (1934). 

8 In re Howe’s Estate, 86 App. Div. 283, 83 N.Y. Supp. 825 (2nd Dep’t 1903) 
aff'd, 176 N.Y. 570, 68 N.E. 1118 (1903). 

**TI1. Rev. Stat. (1935) c. 120, §396(4), as amended by the Laws of 1933. 

*8 In re Robinson’s Estate, 192 Minn. 39, 255 N.W. 486 (1934). 

*° 163 Wis. 58, 157 N.W. 508 (1916). 
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death of the donee of the power, and not just the value of the re- 
mainder as computed in the donor’s estate. However, the power 
here was created prior to the enactment of the inheritance tax act 
and so no tax had been imposed on the property on the death of 
the donor. In this case the Wisconsin court repudiated the New 
York doctrine of election and therefore it is unimportant in Wiscon- 
sin whether the power is exercised or not. In both cases a full tax 
is imposed on the donee’s death. 

In the recent case of Will of Morgan’ the Wisconsin court 
was called upon to determine whether the fact that the appointees 
had paid a tax in the donor’s estate based on a remainder interest 
in that estate would preclude a tax from being imposed on them in 
the donee’s estate in respect to the same property. The power in 
question in this case was as follows: A to B for twenty years and 
then to B in fee, but if B dies before the expiration of the twenty 
year period, then to whomsoever B might appoint. On A’s death a 
tax was imposed upon B as though she had received the fee in the 
property for that is what she would have if she survived the twenty 
year period. The supreme court affirmed such assessment, saying, 
“If the contingent remainder is defeated and it passes to another 
remainderman, an adjustment pursuant to sections . . . [230(6)] 

. will be made.”°* B died within the twenty year period, having 
exercised the power. Pursuant to this above instruction of the court, 
application was made in the donor’s estate for an adjustment of the 
tax. Adjustment was as follows: The transfer of a life estate was 
taxed to B and the transfer of the remainder taxed to her appointees. 
The estate of B, the donee, therefore received a refund inasmuch as 
she had originally paid a tax on a fee. No appeal was taken from 
this adjustment. It is not clear whether or not the state opposed the 
imposition of the tax on this remainder interest, but the court stated 
that this fact was unimportant. The state then instituted proceed- 
ings in the donee’s estate and pursuant to Section 220(6) a tax was 
imposed on the appointees as though they received a fee from the 
donee. This tax was upheld by the Wisconsin Supreme Court. The 
court held that the adjustment proceedings in the donor’s estate were 
not before the court for review. The proceedings in the donor’s 
estate can have no effect on the proceedings in the donee’s estate. 
This case settles finally that under Section 220(6) a tax on the full 
value of the property is imposed upon the death of the donee in- 





17 227 Wis. 288, 278 N.W. 859 (1938). 
#8 Estate of Stephenson, 171 Wis. 452, 459, 177 N.W. 579, 582 (1920). 
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dependent of whether or not a tax has been imposed on the same 
property in the donor’s estate. However, this case does not settle 
the question of the proper procedure in the donor’s estate on the 
donee’s death. 

From this brief resume of the cases involving the problem of 
computing the tax on property subject to a power, one can readily 
see that the courts are still confused as to the relation between Sec- 
tions 230(6) and 220(6). The confusion arises not so much in the 
donee’s estate for Section 220(6) very definitely provides for taxing 
the property in his estate as though he were the owner, and the 
courts are in agreement, at least in the case of the exercise of the 
power, that a tax should be levied against the appointee based on the 
full value of the property as of the date of the donee’s death.°® The 
courts also agree that the proceeding in the donor’s estate of any 
tax paid in that estate has no bearing on the tax proceedings or the 
tax payable in the donee’s estate.12 In the donor’s estate it is certain 
that a tax should at least be imposed on the donee’s life estate.1!4 

The chief problem, then, is the taxing of the remainder interest 
in the donor’s estate. As to this, there are three possibilities. First, 
in the donor’s estate impose a tax on the donee’s life interest in the 
property, but impose no tax on the remainder interest. The recent 
Illinois case of People v. Linn‘? and the early New York cases 





*” People v. Linn, 357 Ill. 220, 191 N.E. 450 (1934); In re Robinson’s Estate, 
192 Minn. 39, 255 N.W. 486 (1934); Montague v. State, 163 Wis. 58, 157 N.W. 
508 (1916); Im re Bucki’s Estate, 172 App. Div. 455, 158 N.Y. Supp. 657 (1st 
Dep’t 1916) ; Matter of Mason, 120 App. Div. 738, 105 N.Y. Supp. 667 (1st Dep’t 
1907), aff'd without opinion, 189 N.Y. 556, 82 N.E. 1129 (1907); In re Tucker’s 
Estate, 27 Misc. Rep. 616, 59 N.Y. Supp. 699 (Surr. Ct. 1899) ; In re Buckingham’s 
Estate, 106 Ap. Div. 13, 94 N.Y. Supp. 130 (2nd Dep’t 1905); In re Lewisohn’s 
Estate, 171 N Y. Supp. 958 (Surr. Ct. 1918). Aparently In re McLean’s Estate, 
17¢ N.Y. Supp. 224 (Surr. Ct. 1914) is contra, holding that no tax at all is 
leviable on the property at the time of the donor’s death. 

*° People v. Linn, 357 Ill. 220, 191 N.E. 450 (1934); Howe v. Howe, 179 
Mass. 546, 61 N.E. 225 (1901); In re Cole’s Estate, 235 N.Y. 48, 138 N.E. 733 
(1923); In re Howe’s Estate, 86 App. Div. 286, 83 N.Y. Supp. 825 (2nd Dep’t 
1903), aff'd without opinion, 176 N.Y. 570, 68 N.E. 1118 (1903) ; Will of Morgan, 
227 Wis. 288, 278 N.W. 859 (1938). 

™! People v. Linn, 357 Ill. 220, 191 N.E. 450 (1934); In re Robinson’s Estate, 
192 Minn. 39, 255 N.W. 486 (1934); In re Howell’s Estate, 34 Misc. Rep. 432, 
69 N.Y. Supp. 1016 (Surr. Ct. 1901); Zn re Field’s Estate, 36 Misc. Rep. 279, 73 
N.Y. Supp. 512 (Surr. Ct. 1901). Jn re Le Brun’s Estate, 39 Misc. Rep. 516, 80 
N.Y. Supp. 486 (Surr. Ct. 1902); Zn re Howe’s Estate, 86 App. Div. 286, 83 
N.Y. Supp. 825 (2nd Dep’t 1903), aff'd without opinion, 176 N.Y. 570, 68 N.E. 
118 (1903); Matter of Burgess, 204 N.Y. 265, 97 N.E. 591 (1912); In re Trum- 
bull’s Estate, 117 Misc. Rep. 812, 191 N.Y. Supp. 759 (Surr. Ct. 1921) ; Montague 
v. State, 163 Wis. 58, 157 N.W. 508 (1916). 

49 357 Ill. 220, 191 N.E. 450 (1934). 
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headed by In re Howe’s Estate,* all of which have been previously 
discussed, held that this was the proper method of computing the 
tax in the donor’s estate under Sections 220(6) and 230(6). Not 
much can be said for this method except that it follows the statutory 
rule of construction that a tax act must be construed strictly in 
favor of the taxpayer. Section 230(6), even before the New York 
amendments, definitely sets forth the legislature’s purpose of tax- 
ing all remainder interests no matter how contingent, immediately 
on the death of the testator'* and there is no exception made 
for remainders subject to a power. Beyond any doubt the donor of a 
power is the owner of the property at the time of the creation of the 
power. Section 220(6) only changes the common law in relation to 
ownership of the property at the time of the exercise of the power. 
Therefore, there is little or no justification for not imposing a tax 
in the estate of the donor on a remainder interest which is subject to a 
power of appointment. 

A second alternative is this. In the estate of the donor impose a 
tax on the donee as though the donor had made an outright gift to the 
donee of the property which is subject to a power of appointment in 
the latter; then on the death of the donee impose a tax on his ap- 
pointees as though they had received a fee simple from the donee. 
No case can be found in which this approach has been followed al- 
though the decision in In re Robinson’s Estate’ seems to have up- 
held such a result, in that a full tax had been paid in the donor’s 
estate, and the court upheld a full tax in the donee’s estate without 
mentioning whether a refund would be allowed in the donor’s estate 
on proper application. This possibility is justifiable on the ground 
that Section 220(6) did not change the common law rule that the 
donor is the owner of the property at the time of the creation of the 
power, and therefore a full tax should be paid in his estate on the 
passing of property over which he creates a power, just like on the 
rest of his property. If under Section 220(6) the donee is to be taxed 
on the exercise of the power as though he owned the property abso- 
lutely, he must have received an absolute interest in the property 
at some prior time. Therefore, as the only transfer of any interest 
in the property to the donee was on the donor’s death, the donee must 





4386 App. Div. 286, 83 N.Y. Supp. 825 (2nd Dep’t 1903), aff'd without 
opinion, 176 N.Y. 570, 68 N.E. 118 (1903). 

™4 Matter of Vanderbilt, 172 N.Y. 69, 64 N.E. 782 (1902) held that all re- 
mainders, no matter how contingent, were taxable immediately on the donor’s 
death. 
45192 Minn. 39, 255 N.W. 486 (1934). 
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have received the absolute interest at that time and he should have 
been then taxed accordingly. However the donee actually only re- 
ceived a life estate plus a power of appointment, and while such an 
interest is greater than a mere life estate it is less than a fee simple,*¢ 
and in the absence of a specific provision taxing a donee as though he 
received a fee simple from the donor no such result should be im- 
plied." If the donee had a limited or a special power, the unfairness 
of taxing him as though he enjoyed a fee becomes more obvious. The 
same might be said about a general power of appointment by will 
only. Since a donee can do under his will no more with property he 
owns in fee than he can with property over which he has a general 
testamentary power of appointment, to tax the exercise as though 
he owned the property absolutely seems justifiable; on the other 
hand, to say that a donee of a general power of appointment by 
will received from the donor the property absolutely and tax him 
accordingly, is shutting one’s eyes to the fact that the donee’s use 
of the property is restricted. The courts, in the absence of statutory 
authority much more compelling than Sections 220(6) and 230(6), 
would not be justified in holding that the donee of the power should 
be taxed as though he received a fee from the donor. It might even 
be argued that to tax the donee of a general testamentary power of 
appointment or of a limited power at the same rate as one who re- 
ceived a fee from the donor-testator amounted to denial of the equal 
protection of the laws. 

As said above the legislature has not changed the common law 
rule in relation to what a donee receives from the donor; it merely 
changed the common law rule concerning the interest which a donee 
passes on to his appointees.17* Under the common law the donee 
of a power receives only a life estate from the donor. Therefore, 





™*A donee who has a general testamentary power of appointment has not 
as complete enjoyment of the property as a person who owns property in fee, 
for while he may by various conivances reach the principal during his life, his 
ability to so do is undoubtedly handicapped by the donor’s restriction on the 
method of conveying the property. 

“* Under the common law theories the taxing of the creation and the ex- 
ercise of a power appears very much like double taxation which the courts 
rightly avoid in the absence of compelling statutory authority. First Nat. Bank 
of Superior v. Dougias County, 124 Wis. 15, 18, 102 N.W. 315, 316 (1905); 
Wadhams Oil Co. v. State, 210 Wis. 448, 449, 245 N.W. 646, 246 N.W. 687 (1933). 

™* The rules of the common law are not to be changed by doubtful impli- 
cation; to give that effect to a statute, its language must be clear, unambiguous 
and peremptory; See Kappen v. Cast Stone Construction Co., 184 Wis. 627, 633, 
200 N.W. 376, 378 (1924). Necedah Mfg. Corp. v. Juneau County, 206 Wis. 316, 
322, 237 N.W. 277, 279, 240 N.W. 405, (1932); Brown v. Lewenbach, 217 Wis. 
379, 385, 258 N.W. 379, 382, (1935). 
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on the death of the donor only a tax based on this life estate should 
be assessed against the donee. The tax on the remainder interest is 
covered by Section 230(6). 

The third possibility is to impose in the donor’s estate a tax on 
the donee based on his life interest in the property and then impose 
a tax on the remainder at the highest (or lowest) rate possible under 
any contingency; then on the donee’s death, impose a tax on his 
appointees based on the full value of the property and their rela- 
tionship to him. On proper application a refund should be allowed 
in the estate of the donor on the tax paid on the remainder interest 
in his estate. Should the refund be based on a mere adjustment of 
the rate as ascertained by the appointees’ relationship to the donor? 
Or should the refunds be of the entire tax paid on the remainder in- 
terest in the estate of the donor? If the refund is merely an adjust- 
ment, then the appointees are being taxed twice, once on the re- 
mainder interest in the donor’s estate and again on the fee which they 
received from the donee’s estate. Therefore the refund should not be 
merely an adjustment, but should be the full amount of the tax paid 
on the remainder interest in the donor’s estate. 


VI. ConcLusIon 


Although all of the cases involving inheritance taxation of prop- 
erty passing pursuant to a power of appointment are not in agree- 
ment, the general rule of taxation in the donor’s estate is as follows: 

A tax is imposed upon the donee based upon his life estate in the 
property and the remainder interest is taxed at the highest or lowest 
rate possible, according to the particular statutory provisions for tax- 
ing contingent remainders. The tax on this remainder interest is 
payable out of the corpus of the property transferred. For example, 
A to B for life, remainder to whomsoever B might appoint by will. 
On A’s death, B is assessed a tax based on his life interest in the 
property. At the same time, a tax is imposed, under a statute like 
New York’s, on the remainder interest, based on an assumption that 
B would appoint all of the property to a total stranger. Under 
a statute like Wisconsin’s, a tax would be imposed on the remainder 
interest based on an assumption that B would appoint all of the 
property to his wife or child. On the death of the donee, the appointee 
must pay a tax based on the receipt of a fee from the donee. The 
appointee is allowed no reduction of his tax because of the tax 
assessed against the remainder interest in the donor’s estate. The 
courts hold that the tax proceedings in the donor’s estate have no 
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effect on the tax proceedings in the donee’s estate. The inference 
of the authorities is, however, that the appointee may on proper 
application in the donor’s estate secure a refund of the tax paid in 
that estate on the remainder interest. 

The same procedure is followed and the tax imposed is the same 
whether the property passes pursuant to a general or a special power 
of appointment. The fact that the donee fails to exercise the power 
is of no significance ; the same tax is levied as in the case of the ex- 
ercise of the power. Also, it is unimportant in imposing a tax on 
the appointee whether the power was created before or after the 
passage of the inheritance tax act. There is an exception to the last 
two rules in states which have followed the New York doctrine 
of election. In these states, no tax is assessable to the party who 
takes property as the result of the nonexercise of a power which was 
created prior to the passage of the inheritance tax act. It should be 
noted that some states have amended their original statutory provis- 
ion and no longer tax property passing pursuant to the nonexercise 
of a power. 

These results are unsatisfactory in two respects. First, the rule 
that on the death of the donee application must be made in the estate 
of the donor for refund of the tax paid on the remainder interest 
causes unnecessary litigation. The tax on the remainder was paid out 
of the corpus and therefore the refund is payable to the appointee. 
As the appointee has to pay a tax in the donee’s estate, it would seem 
logical to allow the appointee to offset his refund in the donor’s estate 
against his tax in the donee’s estate. All of this could be done in one 
procedure rather than in two as is the case under the present law. 
Of course, if the property is personalty, considerable difficulty would 
arise if the donee were resident of a different county or state from 
that of the donor. 

The second unsatisfactory result of the present rules is that no 
distinction is made between general and special powers. It is unfair 
to levy on the donee of a special power the same tax as that imposed 
on the donee of a general power as the former does not receive as 
valuable an interest. For most purposes the donee under a special 
power has no more than a life estate. There is little or no economic 
value in the right to appoint property among a small group of named 
individuals. The donee of a special power can not contract to appoint 
to one object rather than another; nor may he in any other way 
take advantage of his power of appointment. Therefore, it seems un- 
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fair to impose the same tax on the donee of a special power as is 
levied against the donee of a general power. 

In order to meet this objection a distinction should be drawn 
between general and special powers. Under the Federal Estate Tax 
Act property passing subject to a general power is taxed twice. On 
the donor’s death a tax is imposed as though the fee was passed 
on to the donee, and on the donee’s death another tax is imposed as 
though the donee passed on the fee to his appointee. There is no rea- 
son why this same rule should not be applied to the state inheritance 
tax laws. This would bring in a slight increase in revenue. Under 
the present law the end result seems to be that the donee pays a tax 
only on his life estate and his appointee pays a tax on the fee. The 
suggested revision would tax both as though they received the fee. 

In the case of the special power, the same net tax might be im- 
posed as is imposed under the present law. On the death of the 
donor, levy a tax against the donee based on his life interest in the 
property. Then when the donee dies, tax his appointee as though he 
received the fee from the donee. This would eliminate the trouble- 
some application in the donor’s estate for a refund of the tax paid 
on the remainder interest. The obvious objection to the taxing in the 
donor’s estate of only a life interest is that the remainder interest 
might escape taxation altogether. If the donee is a nonresident, or 
becomes one after the donor’s death, or if the donee dissipates the 
corpus before he exercises the power, the state would lose some rev- 
enue. However, in the case of special powers the property is usually 
left in trust and so the chance of dissipation is small. Also under the 
present law if the donee is a non-resident, the state probably only 
receives a net tax based on the donee’s life interest. The nonresident 
appointee, and the personal estate of a nonresident donee is beyond 
the jurisdiction of the state of the donor’s residence to tax under any 
circumstance. 

The chief difficulty which would arise in making this distinction 
between general and special powers, is in finding an adequate defini- 
tion for a general power. It seems impractical to formulate a defini- 
tion that would cover a power to appoint to any person of the Cau- 
casian Race or to any of the donee’s heirs or relations. The rules laid 
down by the Federal Courts in applying the Estate Tax Act are as 
workable as any that can be found. A general testamentary power 
is included as a general power but if the power is limited in any way 
as to the persons who may be appointed the power is special. 
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PREDICTION OF LAW SCHOOL SUCCESS 


RICHARD WELLINGTON HusBAND 


Unlike private institutions, state universities are more or less 
compelled to admit practically any high school graduate on the 
democratic theory that everyone is entitled to exposure to education. 
And even in professional schools, selection has been looked upon 
askance. This system causes a waste of money and teachers’ energy, 
and may be a drag on the more capable students. The unfortunate 
result the system may have upon the individual is of even greater 
moment. The pursuit of a line of work which will never satisfy his 
ambitions or allow him to make the most of his aptitudes, is clearly 
a waste of time, and consequent failure and distress may produce a 
serious handicap. Considering this, Dean Garrison of the University 
of Wisconsin Law School requested the Psychology Department to 
assist him in an attempt to devise a means of predicting success in 
the law school which might serve as a guide for entrance require- 
ments. 


CoNnDUCT OF THE STUDY 


The writer! has been engaged upon this project for the past sev- 
eral years, tracing one class completely through three years of law 
school work, and studying four other classes during their first year’s 
work. The following outline will indicate the factors which were 
studied and the various measures and the manner in which they 
were employed : 


I. Comparisons Mane: 
(A) For the three-year group. 
1, Correlation between law grades and: 
(a) pre-law university grades. 
(b) intelligence test ratings. 
(c) legal aptitude test ratings. 
(d) combinations of the above variables. 
(e) grades in specific fields. 
2. Comparison of records of three-year and four-year pre-law students. 
(B) For the four one-year groups: 
1. Comparison between pre-law grades and first year law grades. 





+The writer wishes to take this opportunity to acknowledge tabulating and 
statistical efforts of Daniel Dittmer, Virginia Vollmer, and Ina Berginn, as well 
as the privilege of incorporating the Master’s thesis of Charles Boesel. 
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II. MEAsuUREs: 
(A) Criterion. 
1. Law school grades—the weighted numerical average of all subjects 
taken during the stated period. 
(B) — 
. Pre-law grades—weighted average computed on the Wisconsin grade- 
point system which allows one grade-point for each credit of “C” 
work, two for “B” work, and three for “A” work. 
2. Intelligence—score on American Council Test. 
3. Legal aptitude ratings—score on the Yale Legal Aptitude Test’ 


Resutts: One Year Law 
Tables I, II and III present comparisons between pre-law grades and first 
year law averages of four successive entering classes. 
TABLE I. 


First year law average, as compared with pre-law grades, regardless of un- 
dergraduate institution, for the classes entering in the four successive years of 1932- 
1935. (Figures in parentheses are percentages.) 


Pre-law Under Under 77 80 85 
Ave. No. 73 77 and over and over and over 
2.7 es 0 0 4 (100) 4 3 
2.6 8 0 9) 8 (100) 8 5 
2.5 a 0 0 4 (100) + 2 
24 3 0 0 3 (100) 3 2 
2.3 6 0 1 § (83) 5 1 
2.2 11 Oo 1 10 (91) 8 3 
21 14 0 1 13 (93) 10 3 
2.0 17 2 5 12 (70) 9 3 
1.9 18 0 5 13 (72) 8 2 
18 28 2 4 24 (86) 19 5 
1.7 26 2 8 18 (69) 14 6 
1.6 22 2 6 16 (73) 11 7 
1.5 36 3 15 21 = (58) 9 1 
14 35 6 15 20 (57) 9 2 
1.3 36 10 17 19 (53) 12 4 
1.2 43 4 18 25 (58) 10 2 
1.1 33 8 20 13 (40) 3 1 
1.0 37 12 23 14 (40) 6 2 

Below 1.0 23 13 19 4 (18) 1 0 





* Many of these students had already taken this test as undergraduates, but 
transfers and graduates of other institutions were administered the test during their 
first month in the law school. There was a slightly higher average on the part 
of the latter group which was shown to be due to mental growth (they were 
four years older) rather than genuine superiority, since their pre-law and law 
averages were identical with the group which had taken the intelligence test as 
freshmen or high school seniors. So a proportionate reduction was made in all 
cases to equate. 

*This appeared to be a modified intelligence test, using only those mental 
functions which are demanded in legal study. The kindness of the Yale Law School 
officials in loaning us this confidential test, and in marking the papers, is gratetully 
acknowledged. 
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TABLE II. 
Same facts as Table I grouped in wider classes. (Figures in parentheses are 
percentages.) 
Pre-law Ave. No. Under 73 Under 77 Over 80 Over 85 
2.5 16 0 0 16 10 
(0) (0) (100) (63) 
2.0-2.49 51 2 8 35 12 
(4) (16) (69) (23) 
1.5-1.99 130 9 38 61 21 
(7) (29) (47) (16) 
1.0-1.49 184 40 93 40 11 
(22) (51) (22) (6) 
Below 1.0 23 13 19 1 0 
(56) (82) (4) (0) 
Totals 404 64 158 153 54 
(16) (39) (38) (13) 
TABLE III. 


Cumulative figures, showing chances of students who earned pre-law aver- 
ages below designated figures to earn various law grades. (Figures in parentheses 
are percentages.) 


Pre-law Ave. No. Under 73 Under 77 Over 80 Over 85 
149 and below 207 53 112 41 11 
(26) (54) (19) (5) 
1.39 and below 172 47 97 32 9 
(27) (56) (19) (5) 
1.29 and below 136 37 80 20 5 
(27) (59) (15) (4) 
1.19 and below 93 33 62 10 3 
(36) (67) (11) (3) 
1.09 and below 60 25 42 7 2 
(42) (70) (12) (3) 
99 and below 23 13 19 1 0 
(57) (82) (4) (0) 


On the basis of these three tables, summarizing over four hundred 
cases, there appears to be a strong positive correlation between pre- 
law scholarship and grades earned in law school. This indicates that 
there is little foundation for the contention of some students that 
work in the professional school is so different that it doesn’t matter 
what they do as undergraduates, and that they will turn over a new 
leaf in professional school. 

Very few of those whose pre-law grade-point averages were over 
1.5, which is roughly the university average, failed to obtain in their 
first year of law school the 77 average which must be maintained for 
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graduation. More than half of those who had more than a 1.5 aver- 
age earned high law grades of 80 or over, and a third of them made 
over 85. 


Since our concern is chiefly in predicting probable failures, let us 
look over the law records of those who did comparatively poorly in 
their pre-law studies, having grades of below 1.5, and hence below the 
university average. We see from Table III that in every group below 
1.5 the majority did unsatisfactory work in their first year of law. 
While it is theoretically possible to raise one’s average in the second 
and third years, experience has shown that few do actually improve 
more than slightly. 

It seems proper, therefore, to draw a line somewhere, and refuse 
to admit those with pre-law records below a certain level. The chances 
against one whose pre-law average is below 1.2 of graduating are 
67% ; if below 1.3 they are 59% against it; etc. Furthermore, the 
great majority of those with low pre-law grades who do graduate 
barely earn the required average; there are practically no superior 
students among them. 

As a whole, this group represents a bad risk. As with every form 
of prediction, we can not expect agreement with expectation in every 
case, but for the sake of the law school and the students themselves, it 
seems wise to set up a pre-law standard of admission of at least 1.3.4 
Such a standard of undergraduate performance is far from unreason- 
able. In fact, not until we go above 1.5 do we find expectation of 
success in better than half of the cases. 

Because of the fact that the law school does not have a prepara- 
tory sequence such as does the medical school, it appears that some 
students may take their first three years of work without special in- 
terest or effort, solely to satisfy the requirements of entrance into the 
law school. When an average of 1.3 or 1.5, or any other standard, is 
published and required of candidates, these students will feel forced 
to obtain an occasional “B” and not go below “C” in undergraduate 
courses—surely little enough to demand. 

The law school administration might be privileged to admit spe- 
cial cases on the basis of much higher performance in the last year of 
college work, high intelligence score, or other evidence that the stu- 
dent has capacities beyond those shown by his record. But these 
cases should be made a distinct minority ; otherwise standards would 





*This is the average now required for admission to the University of Wiscon- 
sin Law School, except that students with a Bachelor’s Degree need only have a 
grade-point average of 1.0. 
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mean nothing. Most students do not turn over a new leaf; as a gen- 
eral rule, if they have loafed for several years they do not change even 
with entrance into a professional school. 


ReEsuLts: THREE YEARS Law 


A much more complete statistical analysis was made of approx- 
imately 125 students who entered the law school in the fall of 1933. 
We took into consideration not only grades, but also intelligence 
scores, legal aptitude scores, and grades made in certain university 
subjects as well as the general average. 

The average intelligence percentile ranking® of this group was 71, 
only slightly above the average of those who graduate from the uni- 
versity at large, which is about 65. The pre-law averages of this 
group were also very little, if any, above the average of all who grad- 
uate. Those with four years of pre-law work had an average record 
of 1.58 and those with three years had an average pre-law record of 
1.50. With a view toward determining whether or not the poorer stu- 
dents were weeded out, Table IV was prepared. This table indicates 
the average precentile ranking and average pre-law record of those of 
this group who graduated, failed to graduate, and who obtained 
various averages for their three years of law work. Not many trends 
are noticeable from this table, but one point which does stand out is 
that the students who obtained the best law school averages had both 
high intelligence scores and pre-law averages, which suggests ability 
and willingness to work. 


TABLE IV. 


Comparison of law school records of the three year group with intelligence 
rankings and pre-law averages. (Pre-law averages of students with three and four 
years of pre-law work are indicated separately.) 


Intelligence Pre-law Ave. 
Law School Record ranking 3 yr. 4 yr. 
Graduated 72 1.50 1.58 
Failed to graduate 68 1.40 1.46 
Under 77 61 1.21 1.38 
Over 80 79 1.82 1.88 
Over 85 85 1.96 2.07 





*The percentile ranking here referred to indicates the individual’s relative 
standing in intelligence among all people of the same age in the state. For ex- 
ample, a percentile ranking of 71 indicates that the student has been rated higher 
in intelligence than 71 per cent of the people of that age in the state, while 29 
per cent are rated higher in intelligence than he is. 
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A number of measures of the extent of agreement among the 
various scores were computed, and are summarized in Table V, which 
will be the basis of the discussion below. For those not familiar with 
the Coefficient of Correlation, a brief explanation of what various 
figures mean has been inserted. Perfect agreement would be ex- 
pressed by 1.00; this would mean that the same individual is high- 
est in both measures ; another second highest in both; and so on down 
to the poorest, who would be last on both measures, say intelligence 
rating and law grades. This perfect figure is never actually obtained, 
since both tests and humans are subject to minor errors and fluctu- 
ations. So we consider a figure over +.80 as indicating a very close 
agreement ; between +-.50 and +.80 the correspondence is very satis- 
factory; between +.30 and +.50 a certain trend is demonstrated, 
although not a very marked one. 


TABLE V. 


Correlations of three year law school averages for group entering the law 
school in 1933 with indicated variables. 


1. Pre-law averages. 

2. Intelligence scores. +.39 
3. Legal aptitude test scores. +.39 
4. Grades in social sciences. +.52 
5. Grades in natural sciences. +.53 
6. Grades in languages. + 44 
7. Grades in major field. +.52 
8. Combinations of variables 1 and 2. +.53 
9. Combination of variables 1, 2, and 3. +.57 


The very satisfactory agreement between pre-law grades and law 
grades substantiates the correctness of the observations made above 
with respect to the studies of the one year groups. 

A discussion of the advantage of the administration of an in- 
telligence test might be prefaced by pointing out that studies by Pro- 
fessor Henmon of the University of Wisconsin have resulted in 
very accurate predictions of undergraduate scholarship by combining 
high school grades with the intelligence score—a much more accur- 
ate prediction than one variable alone can furnish. 

Although intelligence scores and the four-year high school average 
correlate about equally with college success, we see from Table V that 
intelligence correlates lower than does the pre-law average with law 
grades. It may be that law is more specialized, in contrast to the 
undergraduate courses which require a spreading over various sub- 
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jects, so that in law certain abilities are not needed, whereas others 
are demanded in extra proportions. 

Let us look at those whose intelligence scores are below the uni- 
versity average. All those who earned grades of over 80 in law school 
stood well above the average in intelligence. Most of those who failed 
were low. Of those below the 50th percentile (60 is the university 
average, and the average of those who graduate is arcund 65) 6 of . 
14 failed to graduate, and 4 more barely earned the requisite 77. It 
may be that an increase in standards in the law school will result in 
more of these marginal cases being unable to finish. 

We discussed in connection with the one year groups the prob- 
lem of those individuals who had pre-law averages below 1.5. Sup- 
pose we look at these, adding the intelligence variable to that of 
grades. We find that of those individuals who were between 1.0 
and 1.4 and who did succeed in graduating, only one was low in his 
intelligent test as well. Only 8 of 58 such graduates for whom we 
have aptitude scores were below the university average in intelligence. 

These figures give statistical verification and substantiation to the 
suggestion that some people with low grades might be admitted on the 
basis of a high aptitude rating. This would show that they have the 
ability to do well, and they might be accepted on the expectation that 
they really would turn over a new leaf and start to work. 

It is possible that this might be more true of those who plan 
to transfer from some other undergraduate school, since psychologists 
have long known that a change in environment is best in many cases. 
If the individual has been a “playboy” as an undergraduate he is very 
likely to continue as such while in professional school if in the same 
surroundings, but if he changes he may not succumb to such distrac- 
tions. 

It is perhaps not statistically justifiable to use both intelligence 
scores and pre-law grades combined into a formula, as the test adds 
only slightly to the knowledge furnished by grades. However, the 
score might be used for consulting and advisory purposes in helping 
arrive at a decision in borderline cases. Intelligence scores are on 
file for all those who have attended Wisconsin high schools, or have 
entered the university as freshmen. 

The Yale Legal Aptitude test likewise adds little, and does not 
appear to be of quite as much service as a straight aptitude test. The 
latter, moreover, is more easily administered and readily available in 
our case. 
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We inspected grades in special subjects, with the idea that pros- 
pective lawyers might concentrate on certain fields, such as political 
science, American history, economics, or their field of major interest, 
and neglect others. If this were correct, it might account for their 
mediocre general averages. But it is seen that correlations with 
groups, except for languages, are almost identical with those for the 
total pre-law average, so nothing of practical application can be de- 
rived from these data. 

It is sometimes debated as to how much pre-law work should be 
required before entrance to the professional school. Various univer- 
sities have set their standards at two, three, and four years; some of 
the strictest schools demand a bachelor’s degree. If this is justifiable, 
it may be due to maturity as well as to the actual learning achieved. 
Charles Boesel, in a master’s thesis, has shown that persons who 
started law after 3 years did as well as, and perhaps a trifle better 
than those who took 4 years before entering professional school. This 
is in agreement with findings from several other universities. The 
explanation is probably personality: the better students were more 
anxious to settle down to professional training, while those more in- 
terested in other things waited a year longer. This would make it 
appear that the practice of permitting entrance to law school after 
three years on condition of a fairly high average, while requiring for 
others an A.B. degree, is hardly justified. 


Stupies IN OTHER Law SCHOOLS 


Studies largely comparable to this have been conducted in other 
universities. Before we briefly summarize these and compare them 
with the results in the Wisconsin investigation, it is necessary to 
point out that it is not possible to compare accurately statistical find- 
ings in one law school with those in another. Each school has its 
own conditions, standards of work, admission criteria, and class of 
students. In general there may be said to be reasonable comparability, 
but from a strict statistical standpoint we must take account of in- 
dividual differences, even if they are not especially large. 

In studies at Illinois and Minnesota, also state universities, hence 
more comparable to our situation than would be the case with a priv- 
ate school, the results were essentially similar to ours. For example, 
where we found that 54% of those who had undergraduate averages 
below 1.5 failed to maintain averages sufficient to graduate from law 
school, at Minnesota there were 38% and at Illinois there were 63% 
in the same categories. Both of these studies excluded transfers; 
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but it will be remembered that our Wisconsin figures showed no ma- 
terial differences. 

Harvard has compiled a vast amount of data on the problem 
of transfers. Since that law school attracts many students from all 
over the country, over a seven year period it obtained very accurate 
data on the success and failure of students making various under- 
graduate averages from many of the larger colleges and universities 
in the country. With any strictness of admission standards, there 
is always the problem of properly evaluating grades awarded by an- 
other institution. To state the case in terms of a Wisconsin problem: 
since now a 1.3 pre-law average is required of a University of Wis- 
consin student, might we not rightfully demand 1.5, or perhaps even 
2.0 on the part of a student desiring to transfer from a school of rec- 
ognized lower standards, and possibly at the same time admit one 
with a 1.0 average from a private school of known high standards? 

At Harvard, on the basis of past records, critical scores have 
been prepared, whereby men from one school will not be admitted un- 
less they have earned, say a “B” average, while those from another 
may enter with a “C” undergraduate average. Such differentiation is 
sound, because it has been found that the probabilities of success of 
the two are the same. With such a strict culling of applications, those 
transfers admitted to law school have only had 5% greater failures 
than for the Harvard undergraduates. Application of such exact sta- 
tistical devices at Wisconsin would be difficult to institute, because 
only one or two colleges furnish us with any sizeable body of trans- 
fers over a period of several years. 


CoNcLusION 


No matter how carefully statistical predictions have been pre- 
pared, there are bound to be errors due chiefly to human factors which 
defy measurement. In a study such as this some disturbing factors 
should be noted. Change of motivation is important. Increased ef- 
fort is usually, though not invariably, put forth in the law school. 
Moreover, the agreement between potential ability and actual per- 
formance is lowered by the fact that the fairly intelligent student can 
pass his law course without too strenuous effort. Not having to 
take a bar examination, many students maintain an average that 
barely enables them to graduate. But of course this does not affect 
analysis of those cases of failure to graduate with which we are 
primarily interested. 
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The studies discussed above indicate that probability of grad- 
uating from the law school can be predicted with reasonable accuracy. 
Selection in the form of admission requirements is thus not only de- 
sirable but feasible. Although law school grades were compared with 
pre-law grades, intelligence ratings, and legal aptitude test scores, 
pre-law records furnished the best single criterion. For example, 
those earnings less than a 1.3 in their pre-law studies have about a 
40% chance of graduating from the law school. And as a result 
of these findings, the law school faculty did raise the admission re- 
quirement from a 1.0 to 1.3, unless the applicant has a bachelor’s 
degree. It should be noted, however, that intelligence scores would 
furnish a valuable supplement. Of those who had poor pre-law 
records, but who succeeded in getting through law school, practically 
all were above the university average in intelligence. Those who were 
below in both measures had practically no chance of graduating 
from the law school. 























NOTES AND COMMENTS 


CrIMINAL LAw—RIGHT OF THE STATE TO APPEAL—In State ex 
rel. Steffes v. Risjord,) defendant in a criminal action was found 
guilty of manslaughter in the first degree, but the trial court imposed 
the lighter sentence prescribed for manslaughter in the fourth degree. 
On the prosecutor’s petition to vacate the sentence imposed and to 
order the trial judge to re-sentence the defendant according to the 
requirements of the statutes for a conviction of manslaughter in the 
first degree, held: petition dismissed. 

One of the problems of this case is the determination of the effect 
of an inadequate sentence.” In an early decision it was held that 
where the statutes specifically prescribe the punishment for an offense, 
“all other degrees of punishment than such as are there prescribed 
are necessarily excluded and unauthorized.”* Accordingly, to impose 
a sentence for an offense which is less than that prescribed by the 
statutes is clearly not warranted by the law. There is some conflict 
in determining whether such a sentence is merely erroneous or void. 
This decision follows the majority view in holding that an inadequate 
sentence is merely erroneous.* Thus it has been held that only to fine 
a defendant when the statutes require that the specific crime be pun- 
ished by fine and imprisonment is merely error, and does not inval- 
idate the judgment.® Likewise, a sentence is not void if it imposes 
the prison sentence required, but fails to impose the fine which the 
statute also prescribes. In federal courts, to sentence a prisoner to 
simple imprisonment for an offense punishable by imprisonment at 
hard labor has been held in a line of decisions to be such a defect as 
renders the sentence void, so that the prisoner may be discharged on 





* 280 N. W. 680 (Wis. 1937). See Harrington, Work of the Wisconsin Supreme 
Court, Criminal Law, 1939 Wis. L. Rev. 27. 

* The court also determined that the prosecution has no right to appeal from 
an inadequate sentence. 

* Haney v. State, 5 Wis. 529, 533 (1856). 

* Bartholomew v. U. S., 177 Fed. 902 (C. C. A. 9th, 1910); In re Reed, 143 
Cal. 634, 77 Pac. 660 (1904); Ex parte Shaw, 7 Ohio St. 81 (1857); Ex parte 
Clark, 30 Okl. Crim. 259, 236 Pac. 66 (1925); Cornett v. State, 40 Okl. Crim. 172, 
267 Pac. 869 (1928). Contra: Ex parte Bernert, 62 Cal. 524 (1881). Bryant v. 
U. S. 214 Fed. 51 (C. C. A. 8th., 1914). 

"State v. Poynter, 34 Idaho 504, 205 Pac. 561 (1921); Day v. Bauer, 215 
Ky. 335, 285 S. W. 207 (1926). But where the fine that was imposed was less 
than that prescribed by statute, and the required term in the county jail was 
not imposed, sentence was declared void. Ex parte Bernert, 62 Cal. 524 (1881). 

* Ex parte Files, 13 Okl. Crim. 163, 162 Pac. 1136 (1917); Ex parte Clark, 30 
a Crim. 259, 236 Pac. 66 (1925). Contra: Bryant v. U. S., 214 Fed. 51 (C.C. A, 
8th., 1914). 
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habeas corpus.’ However, in order that an inadequate sentence be 
declared only voidable, and not void, it must be of a nature similar 
to the one prescribed by the statute.® 

The Risjord decision approves the general rule that inadequate 
sentences which are held to be erroneous and not void cannot be 
successfully attacked otherwise than by appeal or writ of error, e.g., 
not by the writ of habeas corpus® or, as in the instant case, by a pro- 
ceeding equivalent to mandamus. The state has no appeal where 
jeopardy has attached. Mandamus or habeas corpus inquire into 
jurisdictional defects generally, and there is no such defect where 
the court has jurisdiction of the person and of the subject matter. 
As the case points out, this principle also applies to sentences which 
are erroneous by virtue of their being in excess of the punishment 
authorized by the statutes for the particular offense.” 

The majority of jurisdictions hold that inadequate sentences can- 
not be attacked by the defendant by a writ of error on the ground 
that such a sentence is unmistakably in his favor and he is not pre- 
judiced or injured thereby.12 The Wisconsin court in the principal 
case says, however: 


If the defendant appeals or prosecutes a writ of error from a 
sentence imposed against him, he waives jeopardy and if the 
judgment be declared erroneous such further proceedings against 
him may be taken as are appropriate*® 


This possibly commits the court to its early decisions which held that 
where the defendant sues out of a writ of error from an erroneous 





See Note (1932) 76 A. L. R. 468, 506, and cases cited. Such a sentence 

= held to be merely erroneous in State v. Wolfer, 68 Minn. 465, 71 N. W. 681 
1887). 

*Hunnicutt v. Frauhiger, 199 Ind. 501, 158 N. E. 572 (1927). 

*In re O'Neill, 143 Cal. 634, 77 Pac. 660 (1904); Hunnicutt v. Frauhiger, 
199 Ind. 501, 158 N. E. 572 (1927) ; State v. Klock, 48 La. Ann. 67, 18. So. 957, 55 
Am. St. Rep. 259 (1896) ; In re Williams, 39 Minn. 173, 39 N. W. 65 (1888). 

*° In re Graham, 74 Wis. 450, 43 N. W. 148 (1889); Larson v. State, 221 Wis. 
188, 266 N. W. 170 (1930). But see 1938 Wis. L. Rev. 329, 330, where mandamus 
was used even though court had jurisdiction. 

“In re Graham, 74 Wis. 450, 43 N. W. 148 (1889); Ex parte Carlson, 176 
Wis. 538, 186 N. W. 722 (1927); Luitze v. State 204 Wis. 78, 234 N. W. 382, 74 
A. L. R. 1202 (1931). 

™ State v. Poynter, 34 Idaho 504, 205 Pac. 561 (1921) ; Hunnicutt v. Frauhiger, 
199 Ind. 501, 158 N. E. 572 (1927); State v. Perkins 143 Iowa 55, 120 N. W. 62, 
21 L. R. A. (N. S.) 931 (1909) ; Day v. Bauer, 215 Ky. 335, 285 S. W. 207 (1926); 
Coleman v. State, 6 Okl. Crim. 252, 118 Pac. 594 (1911). 

*280 N. W. at 683. 





























March] NOTES AND COMMENTS 297 


judgment, such judgment will be reversed,’* instead of committing 
itself to the viewpoint of more recent decisions in the various other 
jurisdictions. The reason for which the court reverses is expressed 
in Taylor v. State.° There, defendant was guilty of committing an 
an offense which was punishable by a fine of not less than ten dollars, 
but the trial court imposed a fine of only five dollars. Upon writ of 
error by the defendant, the court said that he “has the right!® to be 
fined at least ten dollars, and any judgment which fines him less than 
that sum is erroneous and must be reversed.”** There is no problem 
of double jeopardy in such a case, since by appealing, the defendant 
waives this immunity, as was stated in the Risjord decision, the 
principal case. It seems altogether proper that the court should 
allow the error to be corrected so that one committing an offense 
might be punished to the extent demanded by society. 

In the instant case, the judge believed that he could sentence for 
an “included offense” notwithstanding that the accused was found 
guilty of the higher offense. The problem of whether a judge could 
ever do that was not involved because the statute!® expressly provided 
that the offense was fourth degree manslaughter only if not homicide 
in some higher degree. The judge did not attempt to arrogate to 
himself the power to individualize treatment by substituting his judg- 
ment for that of the legislature. But apparently the result would have 
been the same if he had.’ 

BERNARD R. MEYER 


EXEMPTIONS—PERSONALITY—PROCEEDS OF VOLUNTARY SALE 
Not Exempt—The Supreme Court of Wisconsin has recently held 
that where personal property exempt from execution is voluntarily 
sold, the proceeds of the sale are not exempt.? 

Defendant owned certain personalty, all of which was exempt 
from execution. Having lost her farm by foreclosure, she intended 
to rent another and use this personalty. At the time, she was unable 





“ Haney v. State, 5 Wis. 529 (1856); Peglow v. State, 12 Wis. 534 (1860) ; 

po man v. State 35 Wis. 298 (1874); In re Graham, 74 Wis. 450, 43 N. W. 148 
1889). 

*35 Wis. 298 (1874). 

** Writer’s italics. 

735 Wis. at 302. 

* Wis. Stat. (1937) $340.26. 

*On the power of appellate courts to modify sentences on review generally, 
see (1934) 9 Wis. L. Rev. 174; L. Hall, Reduction of Criminal Sentences on 
Appeal (1937) 37 Col. L. Rev. 521, 762. 

* Gillett State Bank v. Knaack (Ebenreiter, Garnishee) 281 N.W. 913 (Wis. 
1938). 
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to move the property to another farm and lacked the facilities with 
which to care for it, so she sold it at an auction, intending to invest 
the proceeds in similar property when she rented the new farm. 
Creditors garnished the auctioneer, and the supreme court, reversing 
the trial court, permitted the garnishment. 

The court based its construction of the exemption statute? on 
the grounds that the sole specific exemption of proceeds from the sale 
of exempt personal property was the exemption for money realized on 
fire insurance,* and further that the legislature by specifically exempt- 
ing proceeds from the sale of an exempt homestead for a specified 
time,* indicated its intention not to provide similarly for any other 
class of property. 

The court is not entirely correct in saying that the question was 
being presented to it for the first time; a relatively early Wisconsin 
case lends at least a dictum in support of the principal decision.5 
In that case, the debtor sold his exempt homestead and exempt per- 
sonalty for a lump sum. The court treated the homestead exemption 
as more than enough to cover the amount in suit, but separated the 
sum realized into two divisions, tacitly assuming, apparently, what 
the principal case has just decided. 

It should be carefully noted that the decision in the principal 
case is limited to personalty voluntarily sold. In the case of con- 
version of exempt personal property, the Wisconsin court has held 
that a judgment for the conversion is in turn exempt from execution, 
even though the plaintiff-debtor could have brought his action in 
replevin instead of trover.6 While the court in the principal case 
declared that it would construe the statute strictly as being in deroga- 
tion of the common law, in the conversion case it stated: 


This court has uniformly held that the exemption laws must 
have a liberal construction so as to secure their full benefit to the 
debtor.” 


All states seem to agree on exempting a judgment for conversion 
of exempt personalty,? but on the matter of voluntary exchange, 





? Wis. Stat. (1937) §272.18. 

* Wis. Stat. (1937) §272.18(17). 

“Wis. Stat. (1937) §272.20. 

5 Binzel v. Grogan, 67 Wis. 147, 29 N.W. 895 (1886). 

* Below v. Robbins, 76 Wis. 600, 45 N.W. 416 (1890). 

"Id. at 602, 45 N.W. at 417. And see Note (1896) 48 Am. St. Rep. 390. 

* Davidson v. Meyers, 29 S.D. 57, 135 NW. 720 (1912); Millington v. Lauer, 
89 Iowa 322, 56 N.W. 533 (1893), 48 Am. St. Rep. 385 (1896); Treat v. Wilson, 
65 Kan. 729, 70 Pac. 893 (1902) ; Snow v. West, 37 Utah 528, 110 Pac. 52 (1910), 
citing many cases. 
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the problem of the principal case, there is less agreement. The view 
just adopted by our court is that followed in Iowa,® Tennessee,!® and 
formerly in Texas ;"1 but the courts of Oklahoma,!* Michigan,'* Ore- 
gon,’* Illinois,.> and apparently, at the present time, Texas,’® all 
grant exemption to the proceeds from exempt property, at least for a 
reasonable time, if it appears that the debtor intends to reinvest the 
proceeds in similar property. 

The Michigan case, 17 which is regarded as the leading case for 
the latter viewpoint, relies chiefly, oddly enough, on decisions from 
Iowa’® and Wisconsin,’® the leading and the latest adherent to the 
former position. The two cases cited both concerned homesteads and 
were specifically provided for by statute, a fact which the Michigan 
court blandly overlooked in declaring that there was no reason to 
distinguish between exempt real and personal property. 

The Oregon court reached its conclusion by declaring that it 
would construe the statute broadly as its remedial character de- 
manded.”° The court was there further aided by a local statute which 
denied exemption to an article, or the proceeds therefrom, in the case 
of an execution under a judgment recovered for its purchase price. 

Opponents of the view just announced in Wisconsin can also 
take little comfort from the Oklahoma decision,24 which although 
contra in result, was especially distinguished from the Iowa (now 
Wisconsin) view by the Oklahoma court, which declared that it 
would treat personalty the same as it would treat homesteads be- 
cause there was no specific statutory provision for the latter as in 
Iowa (and Wisconsin). 

The decision in the principal case thus finds ample, if not unani- 
mous, support in the authorities on its reasoning. Whether or not 





*First National Bank of Thurston v. Neve, 213 Iowa 344, 235 N.W. 561 
(1931). 

* Saunders v. Moore, 110 S.W. (2d) 1046 (Tenn. 1937). 

“™ Kingsland Ferguson & Co. v. McGowan Bros., 3 Tex. Civ. App. 56 (1885). 

2 Bogardus v. Salter, 127 Okl. 4, 259 Pac. 561 (1927). 

** Cullen v. Harris, 111 Mich. 20, 69 N.W. 78 (1896), 66 Am. St. Rep. 380 
(1899). 

* Blackford v. Boak, 73 Ore. 61, 143 Pac. 1136 (1914). 

45 Ettelson v. Sonkopp, 210 Ill. App. 348 (1918); Vaughan v. Thompson, 17 
Ill. 78 (1855). 

*® Sorenson v. City National Bank, 293 S.W. 638 (Tex. Civ. App. 1927). 

7 Cullen v. Harris, 111 Mich. 20, 69 N.W. 78 (1896), 66 Am. St. Rep. 380 
(1899). _ weed 

State v. Geddis, 44 Iowa 537 (1876). 

” Watkins v. Blatschinski, 40 Wis. 347 (1876). 

»” Blackford v. Boak, 73 Ore. 61, 143 Pac. 1136 (1914). 

™ Bogardus v. Salter, 127 Okl. 4, 259 Pac. 561 (1927). 
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the decision is correct—that is, whether or not the court has correctly 
interpreted the intention of the legislature—is perhaps less clear. It 
is probable that in the principal case a certain injustice was done if the 
legislative intent to secure minimum property holdings from execu- 
tion is to be given its full social weight. It is difficult to see how the 
construction of the Wisconsin court can achieve the social end ap- 
parently desired by the legislature, for under this ruling, once a 
judgment has been obtained, the debtor can never safely dispose of 
what the legislature designated as exempt property, even in the 
case of perishable goods such as animals or well-worn furniture.” 
An amendment to the statute exempting the proceeds from the sale 
of exempt personalty for a reasonable time would easily remedy 
whatever injustices may result from the court’s interpretation of the 


statute. 
FrepericK U. REEt 


Jupicta, Power to Finp Common Law CriMEs IN WIScON- 
stn—Have courts the power to declare acts crimes, or is that power 
reserved to the legislature? The basic problem of “judicial legisla- 
tion”, which includes questions of ex post facto legislation and the 
constitutional division of powers, is involved. Usually only lip service 
is paid to the dogma that judges do not legislate, but in the case of 
crimes, because of the policy of favoring those accused of crime 
and the notion that the criminal law must be definite, more than mere 
lip service is paid to the doctrine, as is evidenced by the rule of strict 
construction of penal statutes. To be a crime, an act must not only 
be wrong, sinful, or anti-social; it must be prohibited by law,! a 
previously stated law. This law may be found either in a statute or 
in a prior decision. But it cannot be found in a prior decision unless 
some court has found it in some third source of law or unless that 
court has legislated. That third source of criminal laws may have 
been the “common law”. The problem is to ascertain the meanings of 
the term “common law”, the meaning pertinent for Wisconsin today, 
and to decide whether the term is so broad as to permit what is 
really judicial legislation. 





It should be noted that at least one court, Iowa, makes a distinction between 
exempt property sold and that traded, in Smith v. Hill, 83 Iowa 684, 49 
N.W. 1043 (1891), exempting a horse because it had been taken by the debtor in 
exchange for a horse bought with pension money and thus exempt. Accord: 
Morris v. Tennent, 56 Ga. 577 (1876) Contra: Lloyd v. Durham, 60 N.C. 282 
(1863). 

*4 Blackstone’s Commentaries (Oxford.) 65. “Legal guilt is a violation 
of positive law”. 1 Hawkins, Pleas of the Crown (8th ed. 1824) c. 5, In. 
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The authority of a common law court to punish conduct gener- 
ally recognized as criminal by society? developed in the latter part 
of the seventeenth century and continued unquestioned beyond the 
period of the American Revolution.* Under this authority courts 
considered themselves guardians of the public conscience ;* they 
appealed to a “higher law”, a divine and inherent law, of which they 
were said to be but discoverers.° Reports of their decisions were 
mere evidences of that law,® declarations of the law-finding body as 
to definite rules covering specific situations, rules which resulted from 
application of the principles and prescriptions dictated by public con- 
science.’ Numerous generalities were utilized in attempts to de- 
termine these broad principles, and, at different times, we find that 


Js 


“contra bones mores’, “highly indecent”, “against the public peace 
and security”, “notoriously against public decency and good manners” 
were phrases adopted as criteria in the determination of the criminal- 
ity of a given act.® Of course, attention and weight were given 
to prior decisions, but where no definite rule had been stated and 
no precedent existed for the reason that the question had never 
been presented for solution, resort was had to the residuary power of 
the court to put precedents upon the books by means of the appli- 
cation of common law generalities.? Oftentimes when a court en- 
countered cases which it found difficult to decide, it either employed 
analogy to precedents under a rationalization that the act in ques- 





* The basis of common law crimes is the assumption that “custom is the sign 
of positive law” and not its frustration. Gray, The Nature and Sources of The 
Law (1921) 90. 

* Hall, Nulla Poena Sine Lege (1937) 47 Yale L. J. 165, 179. 

“In Grisham and Ligan v. The State, 2 Yerger (Tenn.) 589, 595 an early 
English case was quoted: “This court is the custos morum (the guardian of the 
morals of the people), and has the superintendency of offences contra bonos mores 
(against good manners).’ King v. Sir Francis Blake Delaval Bur. Rep. 1434. Thus 
we find the common law, independent of any statutes, is the guardian of the 
morals of the people, takes cognizance of offences against good manners, and 
this cognizance belongs to the temporal courts in England, in all those cases 
where there is not an appropriation of them to the spiritual court”. 

*People v. Tompkins, 186 N.Y. 413, 79 N.E. 326 (1906). See also Gray, 
op. cit. supra note 1, at 99; Radin, Enemies of Society (1937) 27 J. Crim. L. 328, 
343. Mr. Radin points out that the explanation for this rationalization lies in 
the fact that judges feared passage of ex post facto legislation. 

* Miller, Criminal Law (1934 ed.) 29. 

"Pope, The English Common Law in the United States (1910) 24 Harv. L. 
Rev. 6. See also Jackson, Common Law Misdemeanors (1938) 6 Camb. L. J. 193, 
for a good historical sketch. 

*See Beale, Social Justice and Business Costs (1935) 49 Harv. L. Rev. 593; 
Anderson v. Com. 5 Rand. 627, 16 Am. Dec. 776 (1826). 

* Pope, loc. cit. supra note 7. 
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tion was included within the policy of precedent cases’ or it 
resorted to an unwritten mass of rather vague “principles”’.“4 As 
Beale points out “It was not until the end of the nineteenth century 
that what is believed to be their real idea—that any act is a mis- 
demeanor which interferes with a function of the state—was at last 
put into words”.!? 

The doctrine known as nulla poena sine lege originated on the 
continent, a doctrine obtaining widespread recognition as a desirable 
criminal policy. Germany,’ Russia,’* and other continental govern- 
ments have definitely repudiated this ancient policy. They have been 
criticized for giving the court the power to declare any act a crime 
that interferes with the state although the result is much the same as 
at common law in misdemeanor cases, as described by Mr. Beale. 


The American colonists adopted the common law of England as it 
existed at the time of the Revolution insofar as it was reasonably 
applicable to their situation and government.’ Wisconsin along with 
other states of the Union has taken over the common law as it ex- 
isted at the time of the state constitution.** Although federal crim- 
inal jurisdiction has been declared to be purely statutory’’ and 
although some of the states have abolished the common law of crimes 
either by express statute or by judicial implication,’® it is clear that 





* Stephen, Digest of the Criminal Law (1887) 108-109: “Acts deemed to be 
injurious to the public have in some instances been held to be misdemeanors, be- 
cause it appeared to the Court before which they were tried that there was 
an analogy between such acts and other acts which had been held to be mis- 
demeanors, although such first mentioned acts were not forbidden by any express 
law, and although no precedent exactly applied to them”. 

“In Commonwealth v. McHale, 97 Pa. 407, 39 Am. Rep. 808 (1881) accused 
was convicted of making false and fraudulent entries in election books, with 
intent to produce a false count. There being no statute applicable the court 
decided that all such crimes as especially affect public society are indictable at 
common law, and that the test is not whether precedents can be found in the 
books, but whether they injuriously affect the public police and economy. 

* Beale, loc. cit. supra note 8, at 594. But he cites no instance. 

* Hall, loc. cit. supra note 3, at 175. 

See 4 So. Calif. L. Rev. 358 (1931). 

** Kansas v. Colorado, 206 U. S. 46, 27 Sup. Cit. 655 (1907); Western Union 
Tel. Co. v. Call Publishing Co., 181 U. S. 92, 101, 21 Sup. Ct. 561, 564 (1901). 
See Pope, loc. cit. supra note 5, at 11. 

** Wis. Const. art. XIV, §13: “Such parts of the common law as are now 
in force in the territory of Wisconsin, not inconsistent with this constitution, shall 
be and continue part of the law of this state until altered or suspended by the 
legislature”. 

** United States v. Flores, 289 U. S. 137, 151, 53 Sup. Ct. 580, 583 (1933). 

“ For representative cases see Hackney v. State, 8 Ind. 494 (1856) ; Mitchell v. 
The State, 42 Ohio St. 383 (1884). See also May, Law of Crimes (4th ed.) 2; 
14 Am. Jur. 764. “. . . the discretionary element in the magisterial ius coercendi, 
can never be completely eliminated and it will be more and more extended in 
times of crises, i.e., in times when a communal discipline seems more and more 
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Wisconsin has followed common law precedents in punishing cer- 
tain acts not prohibited by statute. In Smith v. The State’® an in- 
dictment for forcibly or secretly confining or imprisoning another 
within the state in violation of a statute failed to allege specific intent 
as required by the statute. The court held that the indictment did 
not charge an offense under the statute but did charge an offense at 
common law,”° and the accused was punished under Section 353.2771 
of the Wisconsin Statutes. When punishment would result in viola- 
tion of constitutional guaranties the court refuses to impose it.” 
Whether or not the court has the authority to put precedents on the 
books and to punish acts which present entirely new situations would 
depend upon the interpretation of Article XIV, Section 13*8 of the 
Wisconsin Constitution. Obviously if it were merely the prior de- 
cisions of common law courts which were adopted, the court does not 
have the authority, but, on the other hand, if “Such parts of the com- 
mon law as are now in force in the territory of Wisconsin . . .” in- 
cluded prescriptions and principles as procedural aspects of the court’s 
function in finding the law and as a scientific system of the adminis- 
tration of law, then the court is vested with this residuary power. 
The court interpreting this provision and defining “common law” 
in Schwanke v. Garlt** quoted a federal case”® and said “ .. . that 





important”. Radin, loc. cit. supra note 5, at 347. An attempt to abolish the com- 
mon law has revealed that even in these states the common law plays an indispens- 
able part in the interpretation of statutory construction and in definition: 1 
Wharton, Criminal Law (11th ed. 1912) 25-27. 

*63 Wis. 453, 23 N. W. 879 (1885). 

* By so doing it declared the principle that statutes abolish common law 
crimes only by express words to that effect. Accord: Means v. The State, 125 
Wis. 650, 104 N. W. 815 (1905). In City of Chippewa Falls v. Hopkins, 109 
Wis. 611, 85 N. W. 553 (1901), it was held that the repeal of a statute which 
was declaratory of the common law did not abrogate the common law. 

™“Any person who shall be convicted of any offense the punishment of 
which is not prescribed by any statute of this state shall be punished only by 
imprisonment in the county jail not more than one year or by fine not exceeding 
two hundred dollars”. 

*In State v. Circuit Court for Eau Claire County, 97 Wis. 1, 72 N. W. 173 
(1897) a conviction was quashed which was based on an indictment for contempt 
for circulating papers during a political campaign. These papers accused the 
judge of being partial in previous cases and were read by court officers and 
jurors. Although the indictment was proper at common law, it was inconsistent 
with constitutional rights of free speech and free press. 

See note 16, supra. 

* 219 Wis. 367, 371, 263 N. W. 176, 178 (1935). The court held that art. XVI, 
$13 did not prohibit it from repudiating its former holding that a savings account 
or a bank certificate, payable to two persons or the survivor, was governed by the 
law of joint enterprise in personal property, and holding that such cases are 
governed rather by principles of contract, where at the time the constitution was 
adopted there was no common law in force applicable to those cases. 

** Dimick v. Schiedt, 293 U. S. 474, 487, 55 Sup. Ct. 296, 301 (1935). 
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the common law is susceptible of growth and adaptation to new 
circumstances and situations. . . . The common law is not immut- 
able, but flexible, and upon its own principle adapts itself to varying 
conditions”’.”¢ 

Conceivably the problem might become important to practicing 
attorneys today in several illustrative cases. A problem of particular 
interest might arise on request of advice by a physician as to whether 
the physician might be prosecuted for a crime for performing the 
sterilization operation known as vasectomy for the sole purpose of the 
prevention of children to indigents.2* Section 46.12 of the statute 
book expressly permits the performance of this operation upon de- 
fectives in state and county institutions. In this case, there being 
no precedents, opportunity for analogy to precedent cases would be 
afforded, although at common law malicious injury to sexual organs 
of male or female was mayhem only if it rendered the injured less 
able to defend himself. And as it would be an offense against public 
law, consent of the person maimed would be no defense. 

The Wisconsin court has never created new crimes nor has it 
ever passed on the precise question. In Edwards v. State** a man and 
a woman were both convicted of the crime of sodomy although a re- 
quirement of that crime under the statute and at common law, that 
the use of the male organ be involved, was not present. The objec- 
tion to the lack of such requirement was not raised, and the court 
seems to have been unaware of the requirement. One year later, in a 
similar case,?® the objection was raised with the result that the court 
refused to convict the accused. The court threw out the Edward case 
which was urged by the prosecuting attorney as a precedent de- 
manding conviction, holding that it was not to be considered a pre- 
cedent for the reason that the objection had not been raised. Although 
the consciences of the judges were greatly aroused by the depraved 
conduct of the accused they refused to convict him of sodomy, in- 
dicating thereby a strict adherence to the common law in the defini- 





* Schwanke v. Garlt, 219 Wis. 367, 371, 263 N. W. 176, 178 (1935). 

™See 21 Ops. Att’y. Gen. 940 (1932) for a good discussion of the problem. 
Therein it was advised that physicians restrict the operation to purely therapeutic 
and eugenic purposes. See also Landman, The History of Human Sterlization in 
the United States (1929) 63 Am. L. Rev. 48; Richmond, Sterilization in Wiscon- 
sin (1935) 25 J. Crim. L. 586. Note (1937) 28 J. Crim. L. 152. 

7190 Wis. 229, 208 N. W. 876 (1926). 

* Garrad v. The State, 194 Wis. 391, 216 N. W. 496 (1927). The defendant 
was indicted for an attempt to commit sodomy with a girl. 
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tion of criminal offenses.°° And this was despite the fact that the 
court had previously emphatically said that, if the conscience of the 
court were sufficiently aroused, it would not be reluctant to impose 
penalties in the face of a lack of precedents and legislative authoriz- 
ation. In Means v. The State** the accused claimed that there were 
no precedents at common law which brought his act within the defi- 
nition of the crime of sodomy*? and that, therefore, he should not be 
convicted. The court answered the contention of the accused: “There 
is sufficient authority to sustain a conviction in this case, and, if 
there were none, we would feei no hesitancy in placing an authority 
on the books’ .5* Section 353.27%* does not evidence an intention 
on the part of the legislature to abolish common law crimes, but is 
an affirmative recognition of them.*® A recent case in England*® 
has caused considerable comment as creating a new crime.** The 
defendant in that case was convicted of effecting a “public mischief” 
when she falsely stated that she had been robbed and induced offi- 
cers to investigate the offender, under the theory that her conduct 
came within the “principle” of interferences with the administration 
of justice and crimes. 


Argument Against Judicial Legislation. The development of our 
political theory has seen an increasing recognition of the importance 
of the legislature in a democratic governmental organization.** “In 
criminal law the part played by statute was far and away greater 
than in any other branch of the law, and since Blackstone all the 





“The contention that this is not sodomy or the crime against nature named 
in said statute, sec. 351.40, supra, must be sustained, however much such depraved 
conduct may deserve being placed in the catalogue of crimes”. Garrad v. The 
State, 194 Wis. 391, 395, 216 N. W. 496 (1927). 

™125 Wis. 650, 104 N. W. 815 (1905) cited supra note 20. A similar problem 
arises in the determination of criminality of conspiracies to commit immoral acts: 
Sayre Criminal Conspiracy (1922) 35 Harv. L. Rev. 393, 401. 

“The act was committed with a boy of seven. Accused claimed that, since 
the boy was incapable of emission, an element of the common law crime was 
absent. 

* Means v. The State, 125 Wis. 650, 104 N. W. 815 (1905) cited supra note 20. 

“See note 21, supra. 

* “Peeping Toms”, assuming there is no applicable municipal ordinance, might 
be punished as common law misdemeanants under this statute. Centra: 21 Ops. 
Att’y. Gen. 640 (1932). For attempts to commit suicide as crimes against the 
state see 11 Ops. Att’y. Gen. 619 (1922) and for suicide as a crime today: Nat. 
Premium Mut. Life Ins. Co. v. Patterson, 100 Wis. 118, 75 N. W. 980 (1898). 

* Rex v. Manley, 1 K. B. 529 (1933). 

** Stallybrass, Public Mischief (1933) 49 L. Q. Rev. 183; Jackson, Common 
Law Misdemeanors (1938) 6 Camb. L. J. 193. 

* Hall, loc. cit. supra note 3. Mr. Hall stresses the importance of the French 
Revolution and states that upon the continent nulla poena sine lege became a guar- 
anty of individual rights. 
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great changes in criminal law have been made by legislation”.®® 
“There seems to be a widespread impression that criminal law is 
statutory and that the federal government and the various states have 
in their penal codes so crystallized it that its rationalization and im- 
provement can be achieved only by way of legislation”.*° Rights of 
an individual to be informed precisely of that which he may and may 
not do provide substance for the argument as a practical matter. If 
we are to maintain a system of laws and not of men we must pro- 
tect individuals from arbitrary judicial legislation. To say that the 
court in applying principles of common law is merely discovering a 
“higher law” is said to be a recognition of the incompetency of the 
voters in setting up, through their representatives, their own laws. 
At the same time it recognizes a supernatural agency vested, as if 
by magic, in the figure of the judge who, when acting in his official 
capacities, suddenly acquires an aspect of divinity. Article XIV, 
Section 13 applies, then, only to the cases actually decided by com- 
mon law courts prior to 1848. Liberty and freedom inherent in our 
notion of civil rights which have had profound significance in the 
development of institutions of every kind, must be considered, and 
the drafters of the constitution could not have meant to provide a 
procedure whereby these liberties were subject to impairment. 


Argument for Judicial Legislation. On the other hand it is urged 
that the common law did not consist of decisions of the common law 
courts, but that these decisions were simply written evidence of the 
manner in which the common law was applied. The principles and pre- 
scriptions were the only unchanging element; they were the ultimate 
sources of the common law. Article XIV, Section 13 must have in- 
cluded these principles since they were the only part of the common 
law which was actually in force, prior decisions being subject to re- 
versal at any time that they were deemed to be erroneous insofar as 
they failed to comply with the immediate standard. The courts are not 
legislating ; they are only applying to cases “principles, usages, and 
rules af action applicable to the government and security of persons 
and property’’*! which are established by social conscience and, in so 
doing, are interpreting that conscience in much the same way as they 
interpret legislative intent. The constitution necessarily designated 





* Jackson, Common Law Misdemeanors (1938) 6 Camb L. J. 193. 

“11 A. B.A. J. 738 (1925). The article goes on to say that “This impression 
is erroneous”. 

“Western Union Tel. Co. v. Call Publishing Co., 181 U. S. 92, 101, 27 Sup. 
Ct. 561, 564 (1901). 
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these “principles and usages” as part of the law of the state so that, 
insofar as they are not inconsistent with the constitution, it is the 
duty of the courts to apply them. The contention that the accused is 
entitled to be apprised beforehand of which acts constitute crimes 
against the state is recognized to be of no practical significance since 
it is apparent that only where the accused has committed an act of 
unmistakable moral reprehension will the court exert its residuary 
power. In these few cases the dictates of society and of personal 
responsibility are sufficient notice of criminality. Further it is sug- 
gested that magisterial discretion can never be done away with en- 
tirely, that it is impossible for legislatures to anticipate the results 
of the ingenuity and inventiveness of the modern criminal mind* 
and to provide for every situation that may arise. To fail to provide 
a means of punishment because the accused happens to be clever and 
cunning in evading the letter of statutory law or common law de- 
cisions would be to allow the most dangerous criminals to go free. 


Conclusion. In practice many state courts, in the case of misde- 
meanors at least, legislate to a small extent under the guise of apply- 
ing “principles”.** The lay concept of “the law” is not that it is a 
matter of procedure through which the court goes, but that it is a 
set of definite rules which apply to given situations; that there is a 
rule for every case. Whereas technically this concept may be wrong, 
it is certainly worthy of consideration, especially in a common law 
jurisdiction, since the common law itself purports to conform to the 
beliefs, morals, and generally accepted concepts of society as a whole. 
To say that because the courts apply principles of society (the so- 
called “higher law” is in reality whatever society recognizes it to be) 
they are discovering the law and not making it is to put the cart be- 
fore the horse. Granting that there is such a thing as the “higher law” 
independent of social reaction, the problem is not solved by a resort 





“To “... put a stop to working of depraved human nature in seeking 
out new inventions to evade the law” utterances of obscene words in public were 
held indictable as a gross violation of public decency and good morals: Bell v. 
State, 31 Tenn. 42 (1851). “It is impossible to find precedents for all offences. 
The maiicious ingenuity of mankind is constantly producing new inventions in the 
art of disturbing their neighbors. To these inventions must be opposed general 
principles, calculated to meet and punish them”. Commonwealth v. Taylor, 5 
Binn. (Pa.) 276, 281 (1812). See Clark and Marshall, Law of Crimes (3rd ed. 
1927) 23-25. 

“For representative cases see State v. Rose, 32 Mo. 360 (1863); Common- 
wealth v. McHale, 97 Pa. 397 (1881). In Walsh v. People, 65 Ill. 58, 62 the 
court attempted to rationalize its action: “In holding that the act charged is in- 
dictable, we are not drifting into judicial legislation, but are merely applying old 
and well settle principles to a new state of facts”. 
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thereto. The difficulty arises in attempting to determine which body, 
legislative or judicial, possesses the authority to incorporate that law 
into the system of laws by which man regulates his own conduct. 
Religious beliefs and doctrine may be the determining factors insofar 
as the “higher law” is concerned, yet they contemplate a relationship 
between offender and judge of a spiritual nature, entirely different 
from the modern relationship existing between criminal and mag- 
istrate. In using analogy for the purpose of bringing acts within the 
policy of a prior decision courts have attempted to evade the fact that 
they are making law. Only rarely does it seem to have been sug- 
gested that the failure of the legislature to include the acts of an 
accused in specific statutes may be a circumstance evincing an in- 
tention that accused’s acts be not designated criminal.4* Where no 
precedent or statute applies to a set of facts there cannot be any posi- 
tive law on the subject, for “When the element of long time is in- 
troduced, the absurdity of Law pre-existent to its declaration is ob- 
vious”.*® 

In cases of serious crimes our statutes have become so compre- 
hensive that our criminal law has come to be thought of as, and 
substantially is, statutory, except where resort to common law is 
necessary for interpretation. Where the case involves a situation 
which could not have existed in England, as the sterilization operation 
hereinbefore illustrated, it is probable that the court would be justified 
in the use of analogy and in the application of principles for the 
purpose of determining whether a statute declaratory of the common 
law, Section 48.12 on mayhem in the sterilization case, embraced the 
new situation. When the court extends itself beyond the bounds of 
statutory interpretation to legislate it is restricted to the creation of 
misdemeanors by Section 353.27. 

Although the objection has been raised that “. . . the retention of 
the judicial power is of little value, and that, weighed against the 
uncertainties it creates, it is definitely undesirable’’,*® such objection is 
not of a serious nature. As judicial conservatism stamps judicial leg- 
islation as the law of yesterday there can be no cause for alarm 
when courts legislate in a few cases of minor crimes. It is apparent 





““Tt is too late to assume jurisdiction over a new class of cases, under 
the idea of their being contra bonos mores. . . . It is true, that if something pe- 
culiar in our situation had given rise to a class of cases contra bonos mores, as in 
regard to our slaves, which could not have existed in England, we might be 
justified in applying the rule in the absence of all precedent”. Anderson v. Com- 
monwealth, 5 Rand. 627, 631, 16 Am. Dec. 776, 778-779 (1826). 

“ Gray, op. cit. supra note 2, at 99. 

“ Jackson, loc. cit. supra note 7, at 201. 
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that they do cautiously limit themselves to the application of princi- 
ples well recognized at common law and designed to punish conduct 
obviously capable of immediate condemnation. Even though these 
principles are vague, they have sufficient meaning to operate as limi- 
tations upon official discretion and arbitrary action. Recognizing a 
purpose of the criminal law to be the deterrence of individuals from 
criminal conduct, this purpose could not be substantially frustrated 
in a few cases in which the crime was not previously declared, for in 
such cases the public conscience alone should be a sufficient deterrent. 
Frep F. Karran 


Lasor LaAaw—Trusts—UNI0N As BENEFICIARY—The problems 
of whether a labor union can be the beneficiary of a trust in this 
state is more than a mere academic question, although it seems never 
to have been considered by our supreme court. It gains its present 
significance because of the provisions in the constitutions of certain 
unions which involve the establishment of trusts. For example, the 
constitution of the American Federation of Labor provides that 
upon the “dissolution, suspension, or revocation of the charter of 
any local trade or federal labor union, central body or state branch, 
all funds and property of any character shall revert to the American 
Federation of Labor. It shall be held in trust until such time that the 
suspended or defunct organization may be reorganized and ready 
to confine its activities to conform with recognized enforceable laws 
of the American Federation of Labor. . . .”! The situation envisioned 
by this constitutional provision has been arising with special fre- 
quency in recent years with the defections of federal labor unions and 
local trade unions from the AFL to the CIO. There is another aspect 
of this problem which is also important. In the future it seems likely 
that international and national unions will seek to exert more con- 
trol over the funds of their locals so that if at some future time there 
is another split in labor’s ranks it will be more difficult for the locals 
to carry their funds to the new or rival international. The locals at the 
same time will be seeking to establish new arrangements under which 
they will be able to keep control of their funds. One device of the 
locals will be to set up trust funds in some manner in order to pre- 
serve them from seizure by the international. Trusts established for 
the benefit of the local will then be open to question as to their valid- 


ity. 





1 American Federation of Labor Constitution, Art. XIII, §17. 
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There are practically no cases squarely in point on the general 
question of whether a trade union may be the beneficiary of a trust. 
There are two English cases which decide the question adversely to 
the unions involved, but they seem readily distinguishable from mod- 
ern American situations.? But a labor union is an unincorporated 
association, and there is a marked difference of opinion as to whether 
an unincorporated association can be the beneficiary of a trust. Bo- 
gert,? under the heading, Unincorporated Associations as Cestuis, dis 
cusses the split of opinion on the problem: 


Reference has been made to the common law attitude that such 
unincorporated associations are not legal persons and cannot ac- 
quire property interests.* The older and more conservative cases 
maintain this same attitude toward an unincorporated association 
as cestui que trust. In some cases the courts merely decree that an 
attempted trust is void, while in other instances where the trus- 
tees for the association were members of it and there had been 
a conveyance from such trustees the courts hold that the trustees 
took absolute interests and that the words of the trust with regard 
to the association were of no effect.5 


The more modern tendency however is to give effect to private 
trusts for unincorporated associations, under one theory or an- 
other. Some courts recognize such associations as de facto legal 
entities and validate the trust for the association.* Others find an 
intent that the beneficiaries be members of the association from 
time to time. Others support the trust as one for the members 





*The first of these cases is In re Amos; Carrier v. Price, 3 Ch. 159 (1891). 
This case held a trust for a union invalid because it was held to be a perpetutity, 
but also, and primarily, because under the Trade Union act the union might not 
take land. The other English case, In re Gassiot; Fladgate v. Vintner’s Co., 70 L.J. 
Ch. 242 (1901), held that a bequest to the Vintner’s Company of £4000 to be 
used “for the benefit of individuals who have been engaged in the . . . wine trade” 
was invalid because there was not “on the face of this will any sufficient indication 
of charitable intent.” However, there is some doubt as to whether a modern 
English court would consider the Vintner’s Company to have been a trade union. 

*1 Bogert, Trusts and Trustees (1935) §167, pp. 488 et seq. 

“Wrightington, Unincorporated Associations and Business Trusts (2d ed. 
1923) 337, expresses this view: “In most jurisdictions the rule is that an un- 
incorporated association cannot in its aggregate capacity take title to lands in 
grant. ... The reason given for declaring invalid deeds to associations is that 
they are void for uncertainty.” 

5 Cases collected here include Kain v. Gibboney, 101 U.S. 362, 25 L. ed. 813 
(1879); Mayfield v. Safe Deposit & Trust, 150 Md. 157, 132 Atl. 595 (1926) ; 
and others. 

® Cases cited here include: Ruddick v. Albertson, 154 Cal. 640, 98 Pac. 1045 
(1908) (Indian tribe); Amish v. Gehlhaus, 71 Iowa 170, 32 N.W. 318 (1887); 
Colley v. Wilson, 86 Mo. App. 396; Crawford v. Goss, 140 Pa. 297, 21 Atl. 356 


(1891). 
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until incorporation of the association and thereafter for the cor- 
poration.” 


Bogert enumerates other grounds for upholding trusts with un- 
incorporated associations as beneficiaries and concludes with the 
expression of his belief that such trusts should be upheld: 


It is believed that there will be an increasing disposition to up- 
hold these trusts, either as trusts for de facto entities (the asso- 
ciations themselves) or as trusts for the members from time to 
time. 


This note is devoted to the question of whether a union in Wis- 
consin is likely to be considered a beneficiary sufficiently definite for 
the trust to be held valid. The problem will not arise if the court 
should rule that a trust with a union as beneficiary is a charitable and 
not a private trust. The Wisconsin court has not passed on the 
problem of whether a trust with a trade union as beneficiary is charit- 
able or private.* If it should decide in favor of the latter classifica- 
tion, the question of sufficient definiteness of the beneficiary will 
arise ; for while in a charitable trust the cestuis are necessarily indefi- 
nite, in a private trust “there must be certainty as to the beneficiaries’”® 
if the trust is to be valid. This note will discuss the legal meaning of 
the requirement of certainty. The very serious question of whether a 
trust with a union as beneficiary violates the rule against perpetuities, 
as suggested in one of the English cases mentioned earlier! can not 
be discussed here. 

The question of the meaning of certainty of beneficiary has been 
touched upon in several Wisconsin cases although it seems never to 
have been squarely met. The problem was first mentioned by the 
Wisconsin court in Ruth v. Oberbrunner,* but the court refused to 
deal with the question. It recognized that there was a New York 
case’? holding that an unincorporated association might not be a 





"Bogert cites Fadness v. Braunborg, 73 Wis. 257, 41 N.W. 84 (1889); this 
case involves a charitable, not a private, trust. 

*A 1914 Massachusetts case (Attorney General v. Bedard, 218 Mass. 378, 
105 N.E. 993) arising out of the public subscription for the benefit of the suffering 
inhabitants of Lawrence at the time of the textile strike of 1912 held that “The 
fund was raised and should be applied for the purposes of a public charitable 
trust.” But in this case the money was clearly raised for charity and for the people 
of the town, not for the union as such. 

°26 R.C.L. 1185. 

In re Amos; Carrier v. Price, 3 Ch. 159 (1891), cited supra note 2. 

™40 Wis. 238 (1876). 

Downing v. Marshall, 23 N.Y. 366 (1861). 
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cestui, but our court said of the problem, “We will not dwell upon 
it.”48 The problem was again touched upon in Heiss v. Murphy, 
in the same year, when a trust for the benefit of the Catholic orphans 
of LaCrosse was held void for lack of certainty of beneficiary. The 
court emphasized the impossibliity of deciding just what was sup- 
posed to be done with the money. The court did not explain whether 
it considered the trust private or charitable. 

The most important of the Wisconsin cases is McHugh v. McCole 
et al.® and it must be referred to at length. 

The important facts were as follows: A bequest was made in 
which the testator said, 


I do give and bequeath to the Roman Catholic Bishop of the 


Diocese of Green Bay the sum of $4150, the said sum to be used 
and applied as follows . . . (details about Masses follow) .1¢ 


It is important to note the court considered this a private trust and 
held the provision void 


for the reason that there is no beneficiary or beneficiaries of the 
trust who may come into equity and enforce performance. It 
is evident that such a trust is not capable of execution and no 
court could take cognizance of any question in respect to it for 
want of a competent party to raise and litigate any question of 
abuse and perversion of the trust.!* 


The court relies on Holland v. Alcock'*® paraphrasing the criticism 
of the trust in that case because “there is no beneficiary in existence 
who is interested in or can demand the execution of the trust.” 

In respect to this ruling, the decision was overruled in Will of 
Kavanaugh: Kavanaugh v. Watt,’® but then only because the Mc- 
Hugh case held that a trust for Masses was a private, not a charitable 
trust. There was no criticism in this case of the rule itself, but only 
of its application to Masses. 

Another bequest was as follows: 


$300 to the Bishop of Fond du Lac, Wisconsin, to be used by 
him for the benefit and behoof of the Protestant Episcopal Church 
of Fond du Lac, Wisconsin.”° 


* Ruth v. Oberbrunner, 40 Wis. 238, 267 (1876). 

40 Wis. 276 (1876). 

397 Wis. 166, 72 N.W. 631 (1897). 

1° 7d. at 169, 72 N.W. at 632. 

7d. at 176, 72 N.W. at 634. 

108 N.Y. 312, 16 N.E. 305 (1888). 

143 Wis. 90, 126 N.W. 672 (1910). 

* McHugh v. McCole et al., 97 Wis. 166, 169, 72 N.W. 631, 632 (1897). 
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Said the court: This Church is not 


a body corporate or legal entity capable in law of taking, claiming, 
or asserting any right in court to the fund, and could not, as 
against the personal representatives and distributees of the donor 
or testator apply for and have it paid over.”4 


The fourth headnote of the case perhaps best expresses its rule: 


In order that a trust created by will may be sustained as valid, 
it must be of such a clear and definite nature that the court can, 
in the exercise of its ordinary judicial function, deal with and 
render its provisions effective, and there must be a beneficiary 
named or capable of being ascertained within the rules of law, 
who can enforce it.?? 


What is significant in this decision is that the court seems to 
hold that certainty of the beneficiary depends on the beneficiary’s 
standing in court. To have a valid private trust, “There must be a 
beneficiary . . . who can enforce it.” 

The belief that this is the Wisconsin law gains some further sup- 
port from a passage which is probably mere dictum in Harrington v. 
Pier, in which it is said of private trusts “There must be certainty 
of beneficiaries holding the equitable title who can come into court 
and enforce it.” The opinion in Holmes v. Walter™* also emphasizes 
standing in court as a quality necessary to establish sufficiency of 
definiteness. 

The cases discussed above seem to show a Wisconsin tendency 
to hold that there is sufficient certainty of the beneficiary when the 
beneficiary has standing in court to enable it to enforce its claim. 
There can surely be no doubt, in Wisconsin at least, that a labor union 
does have sufficient standing in court to bring actions necessary to 
protect its rights. The federal courts, since the Coronado case,”5 
have also ruled that unions have legal standing. The Wisconsin Su- 
preme Court has recently stated its position as follows: “We enter- 
tain no doubt that a local labor organization may, under our labor 
code, bring an action to protect its rights or the rights of its members 
when such rights are invaded.”?¢ 





™ Id. at 174, 72 N.W. at 634. 

™ Id. at 167, 72 N.W. at 631. 

#105 Wis. 485, 82 N.W. 345 (1900). 

*118 Wis. 409, 95 N.W. 380 (1903). 

** United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922). 

* Trustees of Wisconsin S. F. of Labor v. Simplex Shoe Co., 215 Wis. 623, 
642, 256 N.W. 56, 63 (1934). 
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Thus it is clearly established that in Wisconsin unions can sue 
to protect their legal rights. Since, in the cases discussed here, it 
has been shown that the Wisconsin court tends to hold that there is 
sufficient certainty of the beneficiary of a trust when the beneficiary 
has standing in court and hence can protect its rights, it would seem 
consistent for the court to hold that a labor union would be suffi- 
ciently definite to be the beneficiary of a trust. 

Joun Frank 


THe Wisconsin SAFE Pitace STatuTE—This article deals with 
the duties and responsibilities imposed on an employer in his relation- 
ship to his employees and the frequenters of his place of employment 
and of the duties and responsibilities of the owner of a public build- 
ing to his tenants and frequenters thereof under the safe place 
statute. 





* Wis. Stat. (1937) §101.06. Employer’s duty to furnish safe employment and 
place. “Every employer shall furnish employment which shall be safe for the 
employes therein and shall furnish a place of employment which shall be safe for 
employes therein and for frequenters thereof and shall adopt and use methods and 
processes reasonably adequate to render such employment and places of employment 
safe, and shall do every other thing reasonably necessary to protect the life, health, 
safety, and welfare of such employes and frequenters. Every employer and 
every owner of a place of employment or a public building now or hereafter con- 
structed shall so construct, repair or maintain such place of employment or pub- 
lic building, and every architect shall so prepare the plans for the construction of 
such place of employment or public building, as to render the same safe.” 

Wis. Stat. (1937) §101.07 provides that no employer shall require or permit 
an employee to go or be in a place of employment which is not safe. 

The following definitions of terms found in 101.06 and 101.07 are given 
in Wis. Stat. (1937) §101.01: 

“(1) The phrase ‘place of employment’ shall mean and include every place, 
whether indoors or out or underground and the premises appurtenant thereto 
where either temporarily or permanently any industry, trade or business is car- 
ried on, or where any process or operation, directly or indirectly related to any 
industry, trade or business, is carried on, and where any person is directly or 
indirectly, employed by another for direct or indirect gain or profit, but shall 
not include any place where persons are employed in private or domestic service 
or agricultural pursuits which do not involve the use of mechanical power. 

“(2) The term ‘employment’ shall mean and include any trade, occupation or 
process of manufacture in which any person may be engaged, except in such 
private domestic service or agricultural pursuits as do not involve the use of me- 
chanical power. 

“(3) The term ‘employer’ shall mean and include every person, firm, corpor- 
ation, state, county, town, city, village, school district, sewer district, drainage dis- 
trict and other public or quasi-public corporations, as well as any agent, manager, 
representative or other person having control or custody of any employment, 
place of employment or of any employe. 

“(4) The term ‘employe’ shall mean and include every person who may be 
required or directed by any employer, in consideration of direct or indirect gain 
or profit, to engage in any employment, or to go or work or be at any time in 
any place of employment. 
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With the possible exception of Ohio and New York, this Wiscon- 
sin statute, as far as it concerns the employer, seems to be unique 
among the states.? Where this state sets up a general standard of 
responsibility, other states lay down specifications as to the devices 
to be used and structural details to be observed. In addition to such 
statutes, these other states cover the field by means of provisions in 
employers’ liability acts and workmen’s compensation acts.* As re- 
gards the imposition of a statutory duty on the owner of a public 
building, this section seems to be the only one of its kind. 

In developing this article, the common law background, the history 
of the act, and the scope of the present statute, especially in contrast 
to the common law duties, will be considered. The problem of the 
duties and responsibilities of the employer is set apart from those of 
the owner of a public building because, although combined in one 
statute, they are distinct and separate.‘ 


I. Common Law Background 


A. Employer's Duty. Prior to passage of the safe place statute, 
the Wisconsin court interpreted the common law as imposing a duty 





“(5) The term ‘frequenter’ shall mean and include every person, other than 
an employe, who may go in or be in a place of employment or public building 
under circumstances which render him other than a trespasser.” 

“(10) The term ‘welfare’ shall mean and include comfort, decency and moral 
well-being. 

“(11) The term ‘safe’ or ‘safety’ as applied to an employment or a place 
of employment or a public building, shall mean such freedom from danger to the 
life, health, safety or welfare of employes or frequenter, or the public, or tenants, 
or firemen, and such reasonable means of notification, egress and escape in case 
of fire, and such freedom from danger to adjacent buildings or other property, as 
the nature of the employment, place of employment, or public building will 
reasonably permit. 

“(12) The term ‘public building’ as used in sections 101.01 to 101.29 shall 
mean and include any structure used in whole or in part as a place of resort, 
assemblage, lodging, trade, traffic, occupancy, or use by the public, or by three 
or more tenants. 

“(13) The term ‘owner’ shall mean and include every person, firm, corpora- 
tion, state, county, town, city, village, school district, sewer district, drainage 
district, and other public or quasi-public corporations as well as any manager, 
representative, officer, or other person having ownership, control or custody of 
any place of employment or public building, or who prepares plans for the con- 
struction of any place of employment or public building. Said sections 101.01 to 
101.29, inclusive, shall apply, so far as consistent, to all architects and builders.” 

7 General Code of Ohio (1931) §§871-15, 871-16; New York, Laws of 1921, 
c. 50, §200. 

739 C. J. 262-263. 

“Holcomb v. Szymezyk, 186 Wis. 99, 105, 202 N.W. 188, 191 (1925): “Care 
must be taken to distinguish between a ‘place of employment’ and a ‘public 
building’. Combining regulations as to these unrelated subjects in one statute 
may be convenient from the draftsman’s point of view, but it presents a com- 
plex question of statutory construction”. 
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on the master to furnish his servant with a reasonably safe place in 
which to work. That duty was said to be absolute, although it did 
not amount to strict liability. According to Howard v. Beldenville 
Lumber Co., the test of whether the duty was satisfied was more 
strict, and imposed a higher standard, than one of ordinary care.5 
In this same case, it was held that once that duty was satisfied, a 
secondary duty was imposed, the standard of which was the ex- 
ercise of ordinary care to preserve a reasonably safe place of em- 
ployment. This necessitated notice, actual or constructive, of a defect 
in the premises or equipment before the employer could be held 
liable for injury. As a modification of the doctrine of necessity of 
notice to the employer before he could be held liable, there was a cor- 
relative duty on the part of the employer to inspect the premises peri- 
odically to locate dangerous conditions." 

As regards building operations, the employer’s duty was limited 
to furnishing a proper site and materials with which to work. He 
was not bound by the rule of furnishing a safe place of employment 
insofar as it applied to construction processes because the constantly 
changing conditions and dangers arose directly from the operations 
of the employees themselves in performing their work.® 

Under the common law, as far as his liabilities were concerned, 
the employer could evade responsibility by the plea that the place of 





"129 Wis. 98, 114, 108 N.W. 48, 53 (1906): “True, it is the duty of the 
master to furnish the servant with a reasonably safe place in which to work. True, 
that duty is absolute. It cannot be delegated by the master. It cannot be per- 
formed by him by merely exercising ordinary care to furnish such a place. It is 
satisfied only by the actual furnishing thereof. But that refers to the time when 
the servant is put to work, not to every time when, thereafter, in the course 
of continuous employment, at the customary intervals, he re-occupies his place, 
nor to every instant of time during the period of his employment. A reasonably 
safe working place having been furnished the servant, the absolute duty in that 
regard is satisfied. Then becomes active the secondary duty to exercise ordinary 
care to preserve for the servant the reasonably safe condition of his working 
place. In case of its becoming unsafe during the course of his employment, and 
the servant receiving an injury thereby before the master has knowledge of the 
existence of the danger or has reasonable opportunity to obtain such knowledge, 
and reasonable opportunity to remedy the danger, he is not liable”. Also see the 
cases there cited. 

*An employer was considered to have constructive notice where the defect 
existed so long, or was of such a character, that the employer in the exercise of 
such diligence could have discovered and remedied it. See: Wedgwood v. Chi- 
‘cago & N. W. Ry. Co., 44 Wis. 44 (1878); Prybilski v. N. W. Coal Ry. Co., 98 
Wis. 413, 74 N.W. 117 (1898); Fleming v. Northern Tissue Paper Mill, 135 
Wis. 157, 114 N.W. 841, 15 L. R. A. (N.S.) 701 (1908). 

*Paine v. Eastern Ry. Co., 91 Wis. 340, 64 N.W. 1005 (1887); Howard v. 
Beldenville Lbr. Co. 129 Wis. 98, 108 N.W. 48 (1906). 

*Streahlau v. J. Schroeder Lbr. Co., 142 Wis. 215, 125 N.W. 429 (1910) and 
cases cited therein; Jakopac v. Newport M. Co. 153 Wis. 176, 140 N.W. 1060 
(1913); Rosholt v. Worden-Allen Co. 155 Wis. 168, 144 N.W. 650 (1913). 
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employment or equipment was constructed or given to him by a third 
person with latent defects.® In addition the employer had the 
defenses of contributory negligence,!° assumption of risk,, lack of 
proximate cause,’* and fellow-servant rule,’* with which to shield 
himself from the charge of failure to provide and maintain a rea- 
sonably safe place of employment. 


The liability of an employer to persons other than employees on 
the premises rested on the common law classification of the persons 
coming on the property of another into invitees, licensees, and 
trespassers.'* 


B. Owner of Public Building. The common law does not seem to 
have made a distinction between an employer’s duty to third per- 
sons as the owner of a place of employment or that of the owner 
of a public building. The considerations in the above paragraph ruled. 

There is no need to consider the common law landlord-tenant 
relationship ; it has not been affected as such by the statute.?5 





* Ballow v. Chicago & N. W. Ry., 54 Wis. 257, 11 N. W. 559 (1882); Gibson 
v. Mil. Light, Heat, & Traction Co., 144 Wis. 140, 128 N.W. 877 (1910); Gager 
v. Stolle-Barnot Lbr. Co., 149 Wis. 154, 135 N.W. 490 (1912). Latent defects 
are those which would not likely be detected or discovered by the usual exam- 
ination or inspection. See: Smith v. Chicago, M. & St. P. Ry., 42 Wis. 520 
(1877) ; Doyle v. La Crosse City R. R., 148 Wis. 280, 134 N. W. 364 (1912). 

* Potter v. Chicago & N. W. Ry., 21 Wis. 377 (1867); Bolin v. Chicago & St. 
P. Minn. & Omaha Ry., 108 Wis. 333, 84 N.W. 446 (1900); Johanson v. Webster 
Mfg. Co., 139 Wis. 181, 120 N. W. 832 (1909); Kroger v. Cumberland Fruit 
Package Co., 145 Wis. 433, 130 N.W. 513 (1911), 35 L. R. A. (N. S.) 473 (1912). 

™18 R. C. L. 671; Strohlendorf v. Rosenthal, 30 Wis. 674 (1872); Nadeau v. 
White River Lbr. Co., 76 Wis. 120, 43 N.W. 1135 (1890) ; Bormann v. Milwaukee, 
93 Wis. 522, 67 N.W. 924 (1896) ; Campshune v. Sto. Mfg. Co., 137 Wis. 155, 118 
N.W. 633 (1908); York v. Chicago M. & St. P. Ry., 184 Wis. 110, 198 N.W. 377 
(1924). 

“* Craven v. Smith, 89 Wis. 119, 61 N.W. 317 (1894); Olson v. Doherty Lbr. 
Co., 102 Wis. 264, 78 N.W. 572 (1899); Stefanowski v. Chain Belt Co., 129 Wis. 
484, 109 N.W. 532 (1906), 7 L. R. A. (N. S.) 955 (1907); Hammonn v. Mil. 
Bridge Co., 136 Wis. 39, 116 N.W. 854 (1908) ; Gibson v. Mil. Light, Heat & Trac- 
tion Co., 144 Wis. 140, 128 N.W. 877 (1910). 

* Cooper v. Mil. & Prairie du Chien Ry. Co., 23 Wis. 668 (1869) ; Kliefoth v. 
N.W. Iron Co., 98 Wis. 495, 74 N.W. 356 (1898); Adams v. Snow, 106 Wis. 152, 
81 N.W. 983 (1900); Rankel v. Buckstaff-Edwards Co., 138 Wis. 442, 120 N.W. 
269, 20 L. R. A. (N.S.) 1180 (1909). 

“Schug v. Chicago Mil. & St. P. Ry., 102 Wis. 515, 78 N.W. 1090 (1899) ; 
Lippert v. Jos. Schlitz Brewing Co., 141 Wis. 453, 124 N.W. 491 (1910) ; Brinilson 
v. Chicago & N.W. Ry., 144 Wis. 614, 129 N.W. 664, 32 L. R. A. (N. S.) 359 
(1911) ; Greenfield v. Miller, 173 Wis. 184, 180 N. W. 834 (1920), 12 A. L. R. 982 
(1921); Routt v. Look, 180 Wis. 1, 191 N.W. 557 (1923). 

* Skrzypczak v. Konieczka, 224 Wis. 455, 272 N.W. 659 (1937). 
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IT, General History of the Statute 


This act reflects one phase of the growing appreciation of the 
public of the fact that the relationship of an employer to his em- 
ployees carries with it certain definite social responsibilities. It was 
passed under the same motivation as such social measures as em- 
ployer’s liability and workmen’s compensation acts.® 


The legislative history of these sections shows a distinct tendency 
to expand the application of the act and to broaden its scope. When 
first adopted in 1911, it applied only to an employer and his place of 
employment.’* In 1913, the law was amended so as to include public 
buildings.1* The law was further changed in 1917 by defining the 
term “frequenter”,!® and the definition of the term “owner of a 
public building” was enlarged in 1931.”° 


III. Application, Scope and Contrast of the Statute to the 
Common Law 


A. Introduction. There is no question but that the court has 
made use of the statute to work “radical” changes in the common law 
responsibility of an employer.*! It may well be argued that there is 
little, if any, difference between the common law “provide and main- 
tain a reasonably safe place to work” and the statutory “provide and 
maintain a place as free from danger as the nature of the employment 
will reasonably permit”; for does not the common law question of 
reasonableness carry with it the inherent consideration of the nature 
of the employment? 

We believe that if there is any justification for the court’s “radical 
change from the common law” it is not to be found in a cursory ex- 
amination of the face of the statue. Rather, we believe, it arises from 
the court’s interpretation of legislative intent and consideration of 
the historical development. The reiterated emphasis of “safe” in the 





* See: Puza v. C. Hennecke Co., 158 Wis. 482, 486, 149 N.W. 223, 224 (1914); 
Sadowski v. Thomas Furnace Co., 157 Wis. 443, 146 N.W. 770 (1914). 

* Wis. Laws 1913, c. 485. 

* Wis. Laws 1913, c. 388. 

*” Wis. Laws 1917, c. 133. 

* Wis. Laws 1931, c. 161. The term “owner” was thereby more broadly defined 
by adding to the statute, as it theretofore existed, the italicized portion of the 
statute: “The term ‘owner’ shall mean and include every person, firm, corporation, 
state, county, town, city, village, school district, sewer district, drainage district, 
and other public or quasi-public corporations as well as any manager, repre- 
sentative.” 

™See dissenting opinion in Sparrow v. Menasha Paper Co., 154 Wis. 459, 
143 N.W. 317 (1913); Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 
650 (1913). 
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statute focuses attention on that concept, making its modification by 
reasonableness less important than at common law. The court in- 
terpreted the legislative intent to be one aimed to force the employer 
into compliance with workmen’s compensation—where the duties, 
standards, defenses and liabilities are more definitely enunciated and 
controlled.” 


B. Employer's Duty. It is important to note that the employer’s 
liability is not limited to the safety of his place of employment in a 
physical, structural sense. From the face of the statute “ ... and 
use methods and processes reasonably adequate to render such em- 
ployment and place of employment safe . . .”,”* there is a blending, 
merging of the processes and methods used within a building with 
the safety of the building itself, i.e., activity within the physical 
plant is merged with the place, and, therefore, a safe building, struc- 
turally, may be unsafe because of the working methods and processes 
carried on within it. In regard to the employer, then, the statute is 
one of safe employment rather than mere safe place.”* 

At common law, the rule of reasonable care in furnishing a 
safe place of employment did not apply to building operations and 
situations where conditions were constantly changing and where 
dangers arose from the acts of the servants themselves in carrying 
on the work.2> Under the safe place statute, however, the court 
has held this rule to be abrogated.2® The employer, although gener- 
ally liable for his employee’s safety in construction work is not bound 





* Puza v. C. Hennecke Co., 158 Wis. 482, 149 N.W. 223 (1914). 

*8 Wis. Stat. (1937) §101.06. 

** Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913); Langos 
v. Menasha Paper Co., 155 Wis. 168, 144 N.W. 650 (1914); Jahn v. N. W. Litho- 
graphing Co., 157 Wis. 195, 146 N.W. 1131 (1914); Puza v. C. Hennecke Co., 158 
Wis. 482, 149 N.W. 223 (1914); Kelly v. Kneeland-McLung Lbr. Co., 161 Wis. 
158, 152 N.W. 858 (1915); Vande Zande v. Chicago & N. W. Ry., 168 Wis. 
628, 172 N.W. 259 (1919); Beck v. Siemers, 174 Wis. 437, 183 N.W. 157 (1921); 
Lu May v. Van Drisse Motors, Inc., 199 Wis. 310, 226 N.W. 301 (1929); Miller 
v. Paine Lbr. Co., 202 Wis. 77, 227 N.W. 933 (1930); Sweitzer v. Fox, 226 Wis. 
26, 275 N.W. 546 (1937). 

* Porter v. Silver Creek & M. C. Co., 84 Wis. 418, 54 N.W. 1019 (1893); 
Larson v. Mc Clure, 95 Wis. 533, 70 N.W. 662 (1897); Mielke v. Chicago & N. W. 
Ry., 103 Wis. 1, 79 N.W. 22 (1899); Liermann v. Mil. D. D. Co., 110 Wis. 599, 
86 N.W. 182 (1901); Walaszewski v. Schoknecht, 127 Wis. 376, 106 N.W. 1070 
(1906) ; Hoveland v. Nat. B. Works, 134 Wis. 342, 114 N.W. 795 (1908) ; Strehlau 
v. J. Schroeder Lbr. Co., 142 Wis. 215, 125 N.W. 429 (1910); Jakopac v. Newport 
M. Co., 153 Wis. 176, 140 N.W. 1060 (1913). 

**Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913). 
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under the statute where the employees perform simple and familiar 
operations and control their own changing working place.** 

Where a building is being constructed by a group of contractors, 
none of whom have complete control of the processes, the owner, 
although not yet in possession or occupation, is held to a duty of 
furnishing a safe place of employment. The sub-contractors have the 
statutory duty with respect to their employees and frequenters, but 
it is limited to that phase of the work which is under their control, 
and does not relieve the owner of the building from liability.”* 


(1) “Reasonably Permit.” The key to what the standard of em- 
ployer’s duty is must be found in the court’s construction of “. . . as 
the nature of the employment will reasonably permit.” 

A reading of the cases shows that the standard of duty is a con- 
stant, and, like the concept of negligence, is a standard to be adapted 
to fit new situations as they arise.”® 

The court talks of absolute duty on the part of the employer to 
furnish a safe place to work.*® This is not used in the sense of strict 
liability, acting at one’s peril, or absolute insurer of the employees’ 
safety. This cannot be true either under the spirit or letter of the 
statute. Reasonableness and the ordinary meaning of absolute duty 
are diametrically opposite to each other. The court itself has rec- 
ognized that certain types of employment cannot be made absolutely 
safe ;*1 and, if it were an absolute duty, the sole question for the 





™ Salus v. Great Northern Ry. Co., 157 Wis. 546, 147 N.W. 1070 (1914) ; Baker 
v. Janesville Traction Co., 204 Wis. 452, 234 N.W. 912 (1931). In the Salus case an 
employee had his hand pinched while replacing a truck under the end of an ore 
car with a fellow-servant. In the Baker case the plaintiff had disengaged the trolley 
at one end of the car and engaged the one at the other end with the trolley lines 
and was returning to the door of his street car. 

™* Waskow v. Robt. L. Reisinger Co., 180 Wis. 537, 193 N.W. 357 (1923); 
see also, Engel v. T. L. Smith Co., 164 Wis. 515, 159 N.W. 728 (1917) in which 
a general contractor was held liable for injury caused by an unsafe working 
place when it was found that he was in possession, even though the construc- 
tion was done by an independent contractor, by whom the plaintiff was em- 
ployed. 

* Prophesied in: Tallman v. Chippewa Sugar Co., 155 Wis. 36, 39, 143 N.W. 
1054, 1055 (1913). 

* Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913); Langos v. 
Menasha Paper Co., 156 Wis. 418, 145 N.W. 1081 (1914); Sadowski v. Thomas 
Furnace Co., 157 Wis. 443, 146 N.W. 770 (1914) ; Vande Zande v. Chicago & N.W. 
Ry. Co., 168 Wis. 628, 172 N.W. 259 (1919) and cases therein cited; Maryland 
Casualty Co v. Thomas Furnace Co., 185 Wis. 98, 201 N.W. 263 (1924); Mullen 
v. Larson-Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933). 

“In Rosholt v. Worden-Allen Co., 155 Wis. at 174, 144 N.W. at 652, the 
court said: “There may be other places which cannot be made safe without 
seriously interfering with the carrying on of the work. As to such places, the 
master is required to make them only as free from danger as the nature 
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jury to consider would be whether an injury has been done. If there 
is an absolute duty as such, it is the necessity for the employer to 
comply with the statute; but the statute itself uses the standard of 
reasonableness to determine liability. 

While the standard of duty is raised from the common law level, 
yet it is not placed in the field of strict liability; it is a compromise 
between the two positions, the modifying factor being a reasonable- 
ness which is not of the common law specie. 


Where the nature of the employment is such that it will reason- 
ably permit a place to be made safe, then it must be made so re- 
gardless of the character of the employment, unless it falls within 
one of the classes exempt from the operation of the act.®? 


(2) Function of the Jury. Under the common law, the question of 
whether the employer provided a reasonably safe place to work for 
his employees was a jury question; the decisions show the question 
to be one in terms of reasonable anticipation, ordinary care, prudent 
man, compliance with customary methods, etc., i.¢., in terms of negli- 
gence.** In considering appeals, the bench has been emphatic in 
saying that the statute sets a standard of duty that is higher than 
that of the common law, and the terms of which are not the same.** 

The court does not differentiate between the primary and sec- 
ondary duties mentioned previously as being observed by the common 
law. It is felt that this has made the common law primary duty a 
continuous one, i.e., the employer must maintain at all times the 
extraordinary safety which under the common law was the primary 
duty at the time the employee started work. 

The result of the decisions under the statute seems to create a 
situation much like that under the common law. Under the latter, a 
jury decided whether an employer was guilty of breach of duty in 
terms of negligence; today the jury considers whether the employer 





of the employment will reasonably permit.” See: Hahn v. Rothstein, 174 Wis. 
381, 182 N.W. 983 (1921) and Northwestern C. & S. Co. v. Indust. Comm., 194 
Wis. 337, 216 N.W. 485 (1927). 

* Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913); see also, 
Mayhew v. Wis. Zinc. Co., 158 Wis. 112, 147 N.W. 1035 (1914); Hahn v. 
Rothstein, 174 Wis. 381, 182 N.W. 983 (1921). 

*Propson v. Leatham, 80 Wis. 608, 50 N.W. 586 (1891); Thompson v. 
Edward P. Allis Co., 89 Wis. 523, 62 N.W. 527 (1895); Klatt v. N.C. Foster Lbr. 
Co., 97 Wis. 641, 73 N.W. 563 (1897); Zarnik v. C. Reiss Coal Co., 133 Wis. 
290, 113 N.W. 752 (1907). 

“Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 (1913); 
Sadowski v. Thomas Furnace Co., 157 Wis. 443, 146 N.W. 770 (1914); Mullen v. 
Larson-Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933). 
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has met the standards set by the statute.*° How that standard should 
be expressed is doubtful. The court insists that the question be sub- 
mitted to the jury in statutory terms, i.e., did the defendant provide 
a place of employment as safe as the nature of the employment will 
reasonably permit.*® Use of common law terms for purposes of 
instructing the jury is rejected by the court: 


. . » Reasonable anticipation, ordinarily careful prudent man, 
compliance with customary methods and reasonable care may not 
be used to charge jury; those are common law standards... . 
The statute imposes an absolute duty to make the place as safe 
as the nature and place of employment will permit.** 


From the decisions it can, and we believe must, be concluded that 
the standard of statutory duty imposed on the employer is as illusive 
for purposes of definition and application as the common law standard 
of negligence applied to the employer. 


(3) Industrial Commission. The scope of the employer’s respon- 
sibilities is not limited to the theoretical, abstract standards set up 
in the act or the decisions of the court. One concrete criterion of 
whether an employer measures up to the standard is the question 
of whether he has obeyed the orders of the Industrial Commission 
pertaining to methods and devices in his field.** 


It is the duty of the Industrial Commission to ascertain what 
safety devices or safeguards will make various places of employ- 
ment as free from danger as the employment may reasonably 
permit and to require the installation of such safeguards and 
safety devices. That is the duty enjoined upon the Industrial 
Commission and it marks the extent of its authority.*® 


The order of the Commission, however, must be reasonable and 
may not be arbitrarily absolute, 7.e., it cannot order that scaffolding 
for painters be (absolutely) safe, but only reasonably safe.*° 





* The reading of any case cited under the statute will show that the matter 
is a jury question. 

* Mullen v. Larson-Morgan Co., Luy May v. Van Drisse Motors, Inc., 199 
Wis. 310, 226 N.W. 301 (1929); 212 Wis. 52, 249 N.W. 67 (1933); Fries v. 
Lallier, 219 Wis. 388, 263 N.W. 178 (1935). 

*™ Mullen v. Larson-Morgan Co., 212 Wis. at 57, 249 N.W. at 69; see also 
dissent in Olson v. Whitney Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915). 

* Wis. Stat. (1937) §101.10; see Gibson v. Finnegan, 217 Wis. 401, 410, 259 
N.W. 420, 424 (1935). 

* Bentley Bros. Inc. v. Ind. Comm., 194 Wis. 610, 614, 217 N.W. 316, 317 
(1928). 

“Bentley Bros. Inc. v. Ind. Comm., 194 Wis. 610, 217 N.W. 316 (1928); 
Wenzel v. Henoch Const. Co., 202 Wis. 595, 233 N.W. 777 (1930). 
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Failure of the Commission to issue an order about some de- 
vice or method employed, however, does not serve as an absolute 
determination that the methods and devices used by the employer are 
as safe as the nature of the employment and place of employment 
will reasonably permit.*? 


(4) Notice. There are cases making a definite change from the 
common law as far as the requirement of notice is concerned. The 
court has definitely held notice of patent or latent defects or danger- 
ous conditions to be immaterial as a factor in considering the liabil- 
ity of the employer.*? Later, however,** the court insists that both 
under the common law and the statute “natural principles of justice 
would seem to require” actual or constructive notice. The case seems 
to be irreconcilable with the previous attitude of the court, under the 
statute. The lower court had ruled the defendant not liable because 
of lack of notice. The supreme court reversed on grounds that more 
of the facts should have been submitted to the jury to answer whether 
defendant had maintained the stairway as safe as the nature of the 
employment or place of employment would reasonably permit. It 
affirmed the position of the lower court as to the necessity of notice. 
Query: Is it possible that the court is making a differentiation be- 
tween providing a safe place and its maintenance somewhat after the 
common law recognition of a primary and secondary duty ? 


(5) Frequenters. The almost general inclusion of employers un- 
der workmen’s compensation** might seem at first glance to reduce 
the importance of the safe place statute in regard to the employer’s 
liability ; but the responsibility of the employer does not stop at his 
employer relationship. It is extended to statutory frequenters. These 
include “every person other than an employee who may go in or 
be in a place of employment or public building under circumstances 
which render him other than a trespasser.’’*® 





“Builders Mutual Casualty Co. v. Ind. Comm., 210 Wis. 311, 246 N.W. 
313 (1933); cf. Maryland Casualty Co. v. Thomas Furnace Co., 185 Wis. 98, 201 
N.W. 263 (1924). 

“Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 (1913); 
Murphy v. Interlake P. & P. Co., 162 Wis. 139, 155 N.W. 925 (1916). 

“ Pettric v. Gridley Co., 202 Wis. 289, 293, 232 N.W. 595, 597 (1930): “It 
would seem that in order to make an employer liable for defects in the nature 
of repair or maintenance he should have either actual or constructive notice 
of such defects. Natural principles of justice would seem to require that. Such 
principles of justice are recognized by the common law... .” 

“Wis. Stat. (1937) §102.04. 

“Wis. Stat. (1937) §101.01(5). 





324 WISCONSIN LAW REVIEW [Vol. 1939 


The operation of the statute is expressed best by the court: 

We cannot perceive that the statute makes any distinction between 
an employee and a frequenter. . . . The language of the statute is 
just as mandatory as to frequenters as to employees. Its purpose 
was to give the same protection to frequenters as to employees. 


One who is on the premises solely for his own pleasure, purpose, 
and convenience, without permission would be classed as a trespasser 
under the statute.*7 Employees of independent contractors are fre- 
quenters, and the owner of the premises owes the duty to such per- 
sons to make the premises safe for the performance of acts which he 
knows or reasonably ought to know are going to be performed. 


(6) Defenses. Under the terms of the statute, the employer of ag- 
ricultural and domestic labor, where mechanical power is not used, 
does not come within its provisions. Use of mechanical power is the 
conditioning factor.*® This, of course, is not, strictly speaking, a 
defense but rather a question of exclusion from the coverage of the 
statute. ; 
The defences of assumption of risk, contributory negligence, and 
fellow-servant rule have been made negligible by statute, as far as 
the employer’s liability to his employees is concerned; but, as we 
have pointed out, the importance of this aspect of the statute is the 
relation of the employer to frequenters of his place of employment. 
Does the fact that a frequenter “stands in the shoes of an employee” 
as regards to his right to recover for an injury under the statute take 
away all such defences from the employer? The court has held that 
it does.5° 

Although contributory negligence is no longer the complete de- 
fence that it was prior to the enactment of the comparative negligence 
statute,®! it is a means of decreasing recovery by a plaintiff who 
affirmatively acted to contribute to his injury. 





“ Washburn v. Skogg, 204 Wis. 29, 35, 40, 233 N.W. 764, 767, 768. 

* Klemens v. Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 (1920). 

“Engel v. T. L. Smith Co., 164 Wis. 515, 159 N.W. 728 (1917); Sandeen v. 
Willow River Power Co., 214 Wis. 166, 252 N.W. 706 (1934); Neitzke v Kraft- 
Phenix Dairies, Inc., 214 Wis. 167, 253 N.W. 579 (1934). 

“ Duginske v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927). 

” Wis. Stat. (1937) §331.37. As to the abrogation of the assumption of risk 
defense in regard to frequenters see Washurn v. Skogg, 204 Wis. 29, 233 N.W. 764 
(1931). 

™ Wis. Stat. (1937) §331.045. The question of proportionate negligence is held 
to be generally a jury question. Mullen v. Larson-Morgan Co., 212 Wis. 362, 
249 N.W. 67 (1933). 
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Generally speaking, the employer must defend on the face of the 
statute and the interpretation given its provisions by the court. As at 
common law, it is the jury that must be convinced that he has lived 
up to the standard set by the statute. 


(7) Relation to Workmen’s Compensation. Although passed un- 
der the same motivation as the workmen’s compensation act, the safe 
place statute is separate from that act. The safe place statute is 
broader in its scope since it includes all employers (except of agricul- 
tural and domestic labor) whereas only employers of three or more 
employees are brought under workmen’s compensation. 

Although the employee coming under workmen’s compensation is 
limited to such exclusive remedy,®* yet if the injury was caused by 
the employer’s failure to observe the safe place statute, the award un- 
der the workmen’s compensation act is increased by 15%."% 


C. Public Building. (1) Introduction. We have considered gen- 
erally the duties of the employer to his employees and the frequenters 
of his place of employment; here we will consider the duty owed by 
the owner of a public building to his tenants and to the frequenters 
thereof. This discussion applies as well to the employer in as much 
as it is one phase of the duty owed by him to his employees and the 
frequenters of his place of employment. 

Probably because of the increased protection of the employee by 
legislative enactments other than the safe place statute, the continuing 
importance of the statute will be largely its application to the right 
ot frequenters to recover for injuries from the owner of a public 
building. 

As stated at the beginning of this paper, the respective duties and 
responsibilities of employer and owner of a public building are dis- 
tinct and separate except in so far as the latter is a phase of the 
former; but because the statute originally dealt with the employer 
alone and because most of the cases until recently were concerned 
mainly with the interpretation of the statute as regards the employer, 
the viewpoint as to the owner of a public building as an aspect of the 
statute could not help but be influenced by the former attitude of the 
court. It is extremely important, as will be brought out later, that 
each case be classified under the proper part of the statute; the re- 





= Cermak v. Mil. Air Power Pump Co., 192 Wis. 44, 211 N.W. 354 (1927); 
Johnson v. Wisconsin Lbr. & Supply Co., 203 Wis. 304, 234 N.W. 506 (1930). 

* Wis. Stat. (1937) §102.57, considered in Northwestern C. & S. Co., v. Ind. 
Comm., 194 Wis. 337, 216 N.W. 485 (1928). 
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lationships which do come within the section differ in law and 
fact.®4 


(2) Tenants of Public Buildings. The tenant, as such, has ac- 
quired no new protection under the safe place statute.® It is only as a 
tenant coming within the meaning of a frequenter that he has the 
right to demand a safe building under terms of the statute. He is 
protected from defects in that portion of the building which is used 
in common with two or more other tenants; there is no change from 
the common law in the respect that such a tenant is in the class of 
people protected from structural defects.5® As at common law, unless 
the landlord contracts to do so, he is under no obligation to repair 
those parts of the building occupied and used by individual tenants 
even though such a building itself comes within the definition of 
public building under the statute.57 


(3) Scope of Duty of Owner of Public Building. The common 
law does not seem to have made a differentiation between the duties 
of the owner of a private building and those of the owner of a pub- 
lic building. The responsibility of such owners was dependent upon 
the classification, as mentioned before, of the person coming upon 





“ Holcomb v. Szymczyk, 186 Wis. 99, 202 N.W. 188 (1925); Skrzypczak v. 
Konieczka, 224 Wis. 455, 272 N.W. 659 (1937). 

Holcomb v. Szymczyk, 186 Wis. 99, 202 N.W. 188 (1925); Jaeger v. 
Evangelical Luth. Holy Ghost Cong., 219 Wis. 209, 262 N.W. 585 (1935). 

"The right of a tenant under the common law to recover for injury due to 
a defect in a common passageway had to be predicated on the grounds of negli- 
gence. The court refused to imply a contract of leasehold to that effect. It is 
for this reason that there may seem to be an exception in Wisconsin as to the 
right of a tenant to recover for an injury due to a defect in a common part of 
a building used by him with other tenants. That is why one would gather from 
Cole v. McKey, 66 Wis. 100, 26 N. W. 737 (1886) and Kuhn v. Sol. Heavenrich 
Co., 115 Wis. 447, 91 N.W. 994 (1902) the landlord did not owe a duty to keep 
in repair that portion of a building used in common with his tenants. Recovery 
was denied because the plaintiff had brought suit in the wrong form of action; 
the plaintiffs in these two cases insisted on their right under implied contract; 
had they, as in Flood v. Pabst Brewing Co., 158 Wis. 620, 149 N.W. 489 (1914), 
predicated their cause of action on negligence, the result may well have been dif- 
ferent. See L. R. A. 1916D, 1126n. and (1891) 14 L. R. A. 238 ff. and notes. 
For statement of the statutory rule see Bewley v. Kipp, 202 Wis. 411, 233 N.W. 
71 (1930).. 

*Gobar v. Val. Blatz Brewing Co., 179 Wis. 256, 191 N.W. 509 (1923); 
Bewley v. Kipp, 202 Wis. 411, 233 N.W. 71 (1930); Kinney v. Luebkeman, 214 
Wis. 1, 252 N.W. 282 (1934); Grossenbach v. Devonshire Realty Co., 218 Wis. 
633, 261 N.W. 742 (1935): Skrzypczak v. Konieczka, 224 Wis. 455, 272 N.W. 659 
(1937). 
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the premises. Thus, the owner owed the trespasser the duty of re- 
fraining from acts of gross negligence or willful misconduct.® 
Once it was decided that the injured person was not a trespasser, 
the difficulty arose of applying the differing levels of duty owed by 
the owner to a bare licensee, licensee, social invitee, and business 
invitee.5® By its definition of frequenter, the statute has merged the 
varying classes of people coming on the premises above the trespasser 
and has established but one standard of duty toward them. 


The scope of duty owed to the frequenters by the owner of a 
public building is more definitely ascertainable than the duty of an 
employer. This is true, not because the standard itself is different, 
(in both cases it is a question of whether the building is as safe 
structurally as conditions will reasonably permit) but because the 
number of factors to be taken into consideration are less numerous 
and less complex.® It is to be remembered that the statute as regards 
the employer calls for safe employment, not merely a safe place. 

A safe building within the meaning of the statute is one built of 
proper materials and structurally safe,®! regardless of its permanent 
or temporary character.®* The duty of the owner does not cease with 
the providing of a safe building, he must by the terms of the statute 
repair or maintain the building, as a safe place. Such maintenance, 
however, refers only to acts related closely with the structure of the 
building in its ordinary use by occupants and frequenters,®* and does 
not apply as to temporary conditions such as ice and snow.® 





™ Zartner v. George, 156 Wis. 131, 137, 145 N.W. 971, 973 (1914): “That 
the courts in other states are in conflict on the question of the liability of owners 
of premises to trespassers who are injured thereon, will be seen by a reference to 
notes on the subject in (1909) 19 L.R.A. (N. S.) 1094, and in (1911) 32 L.R.A. 
(N. S.) 559 where the cases on the subject are collected. We deem the better 
tule to be that liability for injury to trespassers on private property should be lim- 
ited to cases where the act complained of partakes of the nature of gross negli- 
gence, obviously endangering the safety of others, or to active negligence com- 
mitted at the time of injury. Mere failure to exercise ordinary care for the safety 
of trespassers is not enough. The owner of private premises owes no such duty 
to them.” 

” For an illustration of the common law hair-splitting problem see Hupfer v. 
National D. Co., 114 Wis. 279, 90 N.W. 191 (1902), and cases therein discussed. 

Jaeger v. Evan. Luth. Holy Ghost Cong., 219 Wis. 209, 262 N.W. 585 (1935). 

" Holcomb v. Szymezyk, 186 Wis. 99, 202 N.W. 188 (1925). 

"Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934). 

* Juul v. School Dist. of the City of Manitowoc, 168 Wis. 111, 169 N.W. 
309 (1918); Palmer v. Janesville Improvement Co., 195 Wis. 607, 219 N.W. 437 
(1928) ; Wilson v. Evangelical Lutheran Church of Milwaukee, 202 Wis. 111, 230 
N.W. 708 (1930); Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934). 

“Holcomb v. Scymcyk, 186 Wis. 99, 202 N.W. 188 (1925); Jaeger v. Evan. 
Luth Holy Ghost Cong., 219 Wis. 209, 262 N.W. 585 (1935S). 
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Whether any notice is necessary before the owner becomes 
liable for injury due to a defect in the structure of the building has 
not been passed on directly. Since, however, the statute is not one of 
strict liability, it would follow that some degree of notice would be 
necessary if the decision against an owner were dependent upon that 
factor in a case. 

The safe place statute imposes the primary duty of providing a 
safe building upon the owner. Although the statute by its terms also 
places a duty on the architect to make plans for safe buildings to be 
used for employment or by the public, the plea that the building 
was constructed according to such specifications does not relieve the 
owner of liability for injury due to structural defects,® nor is the 
juty bound by the architect’s opinion. 


(4) Function of the Jury. As in the employer aspect of the 
statute, the question of whether a defendant has complied with the 
statutory provisions is a jury question.** The charge to the jury must 
also be in statutory terms and not common law negligence concepts 
because it imposes a duty above that of the common law. 


(5) Industrial Commission. In writing of the employer’s standard 
of duty, we said that one criterion of his fulfillment of that duty 
was compliance with orders of the Industrial Commission. In this 
application of the statute, the orders of the Commission carry more 
weight because of the more limited scope of inquiry. Compliance with 
the Commission’s specifications conclusively establishes the safety of 
the building in so far as it comes within the scope of the order; it 
is not for the jury to set up another standard.” If, however, there 
is no order of the Industrial Commission applicable to the situation, 





“Bunce v. Grand & Sixth Bldg., Inc., 204 Wis. 100, 238 N.W. 867 (1931). 
But compare with Holcomb v. Scymcyk, 186 Wis. 99, 202 N.W. 188 (1925). 

“Washborn v. Skogg, 204 Wis. 29, 233 N.W. 764 (1931). 

“Hammel v. Badger St. Inv. Co., 166 Wis. 235, 165 N.W. 20 (1917); 
Skrzypezak v. Konieczka, 224 Wis. 455, 272 N.W. 659 (1937); Heiden v. Mil- 
waukee 226 Wis. 90, 273 N.W. 538 (1937). See also any other cases cited in this 
section of comment. 

* Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); Bunce v. Grand & 
Sixth Bldg., Inc., 204 Wis. 100, 238 N.W. 867 (1931); Allison v. Wm. Doerflinger 
Co., 208 Wis. 206, 242 N.W. 558 (1932). The two latter cases emphasize the 
heightened level of duty above the common law standard, basing its argument on 
cases deciding the employer’s standard of duty! Sweitzer v. Fox, 226 Wis. 26, 
275 N.W. 546 (1937). 

“III, B, 3. 

™ Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934) ; Skrzypczak v. Konieczka, 
224 Wis. 455, 272 N.W. 659 (1937) ; Waterman v. Heinemann Bros. Co., 282 N.W. 
29 (1938). 
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then the jury decides whether the building is safe within the mean- 
ing of the statute.” 


(6) Frequenters. In the course of this comment, we have made 
repeated mention of the difference between the duties of an em- 
ployer and those of an owner of a public building. Since the liability 
of the employer is broader in scope, and since the place of employ- 
ment is often part of a public building as well, it is important to de- 
cide whether the injured plaintiff was a frequenter of a place of 
employment or of a public building.** In the former case, the fre- 
quenter is protected by the statute not only as to structural defects 
of construction and maintenance, but also from injury caused by 
devices, equipment and processes used in employment carried on 
within the building.”* 





(7) Defenses. Assumption of risk, a common law concept applied 
to one coming on dangerous premises, has been done away with by 
the safe place statute,"* and the complete bar once possible by proof 
of contributory negligence has been changed and made a partial bar 
by the comparative negligence statute.”> 

The general statement made under defences available to the em- 
ployer is equally applicable here. 


IV. Conclusions 


Although the standard of duty is the same in both instances, yet 
by combining in one section two classes of persons, groups of which 
overlap, the safe place statute raises the problem of allocating litigants 
to the proper phase of the act. The frequenter of a place of employ- 
ment is protected from a larger number of possible causes of injury, 
whereas the frequenter of a public building can recover only if 
damage was caused by a defect of construction or maintenance of 





™ Zeininger v. Preble, 173 Wis. 243, 180 N.W. 844 (1921); Bent v. Jonet, 213 
Wis. 635, 252 N.W. 290 (1934). 

™ Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935). 

® Jaeger v. Evangelical Luth Holy Ghost Cong., 218 Wis. at 210, 262 N.W. 
y at 586: 

“There is a plain distinction between the obligation of an employer and the 
obligation of the owner of a public building. The employer’s duty to furnish safe 
employment includes the furnishing of a safe place of employment, and the em- 
ployer has a broad duty not only in respect to the structure, which constitutes the 
place of employment, but with reference to the devices and other property in- 
stalled or placed in such buildings.” See also Erbe v. Maes, 226 Wis. 484, 277 
N.W. 111 (1938). 
™ Washburn v. Skogg, 204 Wis. 29, 233 N.W. 764 (1931). 
™See note 51, supra. 
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the building; the maintenance defect must be closely related to the 
structure itself. To put it another way, although the standard is the 
same as to both classes, the scope of that duty, and the number of 
details taken into consideration, are not the same, and it is therefore 
important to keep the distinction in mind. 

The statute has been interpreted by the court as effecting decided 
changes from the common law standard of duty of those affected 
by the section. The statutory standard is not one of strict liability, 
but one between that and common law negligence. Its terms are those 
of the statute and not of common law negligence. 


Frank T. Grassy 
J. W. Wickus 


Wroncrut Death ActTion—Periop or LimITaTions.—The 
widow of Jerome Seale was awarded compensation by the Industrial 
Commission because of the instantaneous death of her husband in 
the course of his employment. The plaintiff insurance company as 
compensation insurer paid the amount of the award to the widow. 
Five years after Seale’s death it brought action to recover the amount 
it had thus paid, claiming the death was caused by the negligence of 
the defendant. (The plaintiff within two years after the cause of 
action accrued had served proper statutory notice of Seale’s injury 
and death upon the defendant.) The action was brought pursuant to 
a statute? that permits a compensation insurer who has paid a law- 
ful claim for the injury or death of an employee to maintain an 
action in tort against any party responsible for the injury or death 
of an employee to maintain an action in tort against any party re- 
sponsible for the injury or death. Held: The statute of limitations,® 
which provides that an action brought by “the personal representa- 
tives of a deceased person to recover damages” for wrongful death 
must be commenced within two years applies to every person bringing 
such an action—whether it be the personal representative, the widow 
or the heirs of the deceased, or an employer or a compensation in- 
surer who stands in the position of any of these persons.* 

The wrongful death statute,> commonly known as Lord Camp- 
bell’s Act, provides that an action may be brought against the wrong- 





* The defendant was a third party and not the employer. 

* Wis. Stat. (1937) §102.29(2). 

* Wis. Stat. (1937) §330.21(3). 

* London Guarantee and Accident Co. v. Wisconsin Public Service Corporation, 
279 N.W. 76 (Wis. 1938). 
* Wis. Stat. (1937) $331.03, 331.04. 
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doer for pecuniary injury to the husband or wife of a deceased per- 
son resulting from the deceased’s wrongful death; in case the husband 
or wife does not survive, the action may be brought for the benefit 
of certain specified heirs. In 1858 this statute required that “every 
such action shall be brought by and in the name of the personal rep- 
resentatives of such deceased person”, and “every such action shall 
be commenced within two years after the death of such deceased 
person”.® In 1878, by a revisor’s bill, the provisio as to the period 
within which such action must be brought was shifted from the 
wrongful death statute’ to the chapter on the limitation of actions.® 
This limitations section, whch has remained unchanged since this 
revision, only refers in terms to wrongful death actions brought by 
the “personal representatives” of a deceased person, because at the 
time of the revision the personal representative was the only person 
who could maintain such an action under the wrongful death statute. 


The court in the principal case is therefore correct in saying 
that this revision, in effect, brought about no change in the previous 
law. Immediately after the revision the limitations section applied 
to the same actions as before, which were all wrongful death actions 
which could then be brought. The court concludes from this that the 
statute still applies to all wrongful death actions, although since that 
revision the legislature has extended the right to sue for wrongful 
death to compensation insurers, widows, heirs, etc. The court drew 
its conclusion from “the well-established rule of statutory interpreta- 
tion that it will be presumed that in the enactment of a Revisor’s Bill 
there was no intention to change the meaning of the statute revised, 
or work any radical change in the law; and that ‘the statute will not 
be construed as effecting a change in meaning, unless the language 
used is so clear and explicit as not to be subject to interpretation’ ”.® 

But in Oconto County v. Town of Tounsend the court said: 


It is true that where there is ambiguity in a statute that has met 
with revision at the hands of the revisor, it will be presumed that 
no change in the law was intended, and the statute will be con- 
strued as expressing the law as it was prior to the revision. How- 
ever, in order to invoke that rule there must be ambiguity in the 
statute. . . . The law under consideration may be the result of 
error, but the present statutes, upon which our citizens have a 





* Wis. Stat. (1858) c. 135, §12, 13. 
"Wis. Stat. (1878) §4255, 4256. 
*Wis. Stat. (1878) §4224(3). 
°279 N.W. at 78. See Preface, Wis. Stat. (1937) 12. 
” 210 Wis. 85, 96, 244 N.W. 761, 765 (1933). 
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right to rely, suggest no ambiguity, and afford no opportunity for 
construction. The law must therefore be interpreted as it reads. 


It cannot possibly be said there is any ambiguity in the terms of the 
statute under consideration. It states that a wrongful death action 
brought by a personal representative must be commenced within two 
years, which clearly indicates that such an action brought by eligible 
persons other than personal representatives would not be subject to 
the two year period of limitations.1* Because the statute is not 
ambiguous, the presumption that the enactment of a revisor’s bill was 
not intended to change the law does not apply.’* 

In 1911 the right to sue for wrongful death was extended by 
statute to employers and compensation insurers who have paid com- 
pensation for wrongful death.* Again in 1913 the right was ex- 
tended,® so that “if there be no cause of action in favor of the estate 
of such decedent” for pain suffered by the deceased, then at the 
option of the person or persons entitled to the amount recovered 
under the statute, suit may be brought “directly in his or her or their 
name or names instead of being brought in the name of the personal 
representative of such deceased person”. The effect of the amend- 
ment is that if an injury causes pain and suffering before death only 
the personal representative of the deceased may bring a wrongful 
death action;!* if death is instantaneous the beneficiaries of the 





™ Accord: Caminetti v. United States, 242 U.S. 470, 37 Sup. Ct. 192 (1917). 
But in Holy Trinity Church v. United States, 143 U.S. 457, 12 Sup. Ct. 511 (1892), 
it was held that even though the terms of a statute are free from ambiguity, it will 
be interpreted in the light of the legislative intent, the purposes of the statutes, etc. 

™ The enumeration in a statute of specific subjects to which the statute is to 
apply excludes by necessary implication those subjects not mentioned. Conroe v. 
Bull, 7 Wis. 408 (1858); Chain Belt Co. v. City of Milwaukee, 151 Wis. 188, 
138 N.W. 747 (1912) ; Owen v. Reisen, 164 Wis. 123, 159 N.W. 747 (1916) ; State 
ex. rel. Owen v. Mc Intosh, 165 Wis. 596, 162 N.W. 670 (1916). 

“In State ex. rel. Globe Steel Tube Co. v. Lyons, 183 Wis. 107, 119, 197 
N.W. 578, 582 (1924), the court said: “The revisor’s notes are treated as of much 
importance in ascertaining the legislative intent”. The revisor’s note to the revision 
of 1878 is as follows: “Sec. 19 Ch. 138 R. S. 1858, rewritten . . . and adding 
subdivision 3, to cover the case of an action brought by the personal representative 
of a person whose death was caused by the negligence of another”. It did not 
say the statute was enacted to cover the case of any action brought for death 
caused by the negligence of another, but to cover the case of an action brought 
by the personal representative for death caused by the negligence of another. 
Thus it seems the legislature had no intent to limit as a general rule all wrongful 
death actions to a two year period of limitations, unless the intent can be deduced 
from the fact that the personal representative was the only one who could bring 
the action. 

™ Wis, Stat. (1911) $2394(25); Wis. Stat. (1937) §102.29(2). 

* Wis. Stat. (1913) §4256; Wis. Stat. (1937) §331.04. 

**Neuser v. Thelan, 209 Wis. 262, 244 N.W. 801 (1932). 
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wrongful death statute may bring the action.'7 Thus the legislature 
extended the right to sue for wrongful death to persons other than 
personal representatives. 

In the case under consideration the death was instantaneous and 
the widow brought action for compensation; the plaintiff compensa- 
tion insurer paid the award and because of the 1911 statute was 
permitted to maintain an action in tort against any person responsi- 
ble for the wrongful death. The court fails to mention the subse- 
quent statutory extensions of the right to sue. It must be assumed 
that the legislature adopted them in light of the two year limitations 
section applying only to wrongful death actions brought by personal 
representatives.'® If the legislature had intended that the new bene- 
ficiaries of the right to sue for wrongful death should also be re- 
stricted to a two year period of limitations, presumably it would have 
said so. 

There are good reasons why the personal representative should be 
limited to two years in commencing any action he may in his official 
capacity bring; the estate should be closed and the personal represen- 
tative discharged within a comparatively short time. But there ap- 
pears to be no such reason why any other person entitled to bring 
such action should be limited to a special period of less than six 
years. 

The holding of the court, that an action for wrongful death must 
be commenced within two years after the death of the deceased 
regardless of who brings it, seems unsound as an interpretation of the 
pertinent statutes and is unfortunate as a matter of policy. 

If an employee is killed in the course of his employment and he 
leaves no person wholly dependent for support, the employer or the 
insurer “shall pay into the state treasury such an amount, when added 
to the sums paid or to be paid on account of partial dependency, as 
shall equal the death benefit payable to a person wholly dependent, 
such payment to the state treasury in no event to exceed two thou- 
sand dollars”.1® An employer or an insurer making a payment in the 
state treasury under that statute is given a right of action for re- 
imbursement against any person responsible for the employee’s 
wrongful death.2° The question of whether such an action is limited 








Van Gilder v. Gugel, 220 Wis. 612, 265 N.W. 706 (1936). 

“The legislature is presumed to enact a statute in the light of the existing 
laws. State v. Shove, 96 Wis. 1, 70 N.W. 312 (1897). City of Milwaukee v. State, 
193 Wis. 423, 214 N.W. 820 (1927). 

* Wis. Stat. (1937) §102.49(5). 
* Wis. Stat. (1937) §102.29(3). 
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to a two year period of limitations is left unanswered by the court 
in the principal case. It confines its decision to wrongful death ac- 
tions brought by personal representatives, widows and heirs (those 
actions created by Sections 331.03 and 331.04 of the statutes), and to 
those brought by insurers and employers for reimbursement for com- 
pensation paid to any of the above-mentioned persons.*4 Where an 
insurer or an employer is forced to pay the amount of an award into 
the state treasury, its cause of action for wrongful death is not of 
either of these classes. The reasoning by which the court reached 
its conclusion in the case would not seem to apply to such an action; 
it is brought to compensate an employer or an insurer for payment 
to someone other than the beneficiaries of the wrongful death statute 
of 1858. Thus even if the revision of 1878 left the effect of the 
earlier statute unchanged, it should not be held to apply to new and 
independent actions subsequently created for the benefit of classes 


of persons not included in the statute of 1858. 
GeraLp LAMBOLEY 





™In 279 N.W. at 78, the court said, “ali causes of action for damages for 
death caused by the wrongful act, neglect, or default of another, under sections 
331.03 and 331.04, Stats., are still subject to the limitation that every action to 
recover thereon must be commenced within two years after the cause of action 


accrued”, 
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THE COMPETENCY OF ATTORNEYS AND PHYSICIANS 
TO DISCLOSE PRIVILEGED COMMUNICATIONS 
IN TESTAMENTARY CASES 


Wittram A. PLatz 


In the trial of a will contest two issues are usually controlling, 
viz., whether the will is the result of undue influence and whether 
the testator was mentally competent to make it. In such cases the 
testator’s attorney and attending physician are frequently in a posi- 
tion to give cogent and well informed testimony bearing directly upon 
the issues, so that it is essential that the lawyer desiring to call them 
as witnesses know to what extent they are competent to testify, in 
view of their privileged relations with the testator.2 Although the 
great majority of the courts hold that the privilege does not apply 
in cases where all parties claim under the testator, the law is not clear 
in Wisconsin. In this paper, the writer will attempt to show that 
both attorneys and physicians should be held competent to testify 
in testamentary cases to communications which would be privileged 
during the life of the client or patient. 


The same question arises in other types of cases, such as proceed- 
ings for the construction of a will ;* probate of a lost will, where the 
attorney is called to prove its contents ;* proof of legitimacy of per- 
sons claiming to be heirs;5 proof that adoption was the result of 
undue influence and fraud ;* proof that the testator intended a gift to 
a legatee made during the testator’s lifetime was to adeem the legacy ;* 
proof that a deed given by a deceased grantor was subject to an ex- 
press trust ;* or was obtained by undue influence ;® a controversy as to 
whether a deceased widow had elected to take a homestead interest or 
dower in her deceased husband’s lands ;!° and an action to set aside a 





* See, ¢.g., Will of Truehl, 220 Wis. 134, 264 N.W. 254 (1936). 

* Wis. Stat. (1937) §$§325.21-325.22. 

*In re Dominici’s Estate, 151 Cal. 181, 90 Pac. 448 (1907); In re Loree’s 
Estate, 158 Mich. 372, 122 N.W. 623 (1909). 

“Bradway v. Thompson, 139 Ark. 542, 214 S.W. 27 (1919). 

* Blackburn v. Crawfords, 3 Wall. 175 (U.S. 1865). 

* Phillips v. Chase, 201 Mass. 444, 87 N.E. 755 (1909). 

* Will of Cramer, 183 Wis. 525, 198 N.W. 386 (1924). 

*Scott v. Harris, 113 Ill. 447 (1885). 

* Middletown Trust Co. v. Crowell, 89 Conn. 290, 93 Atl. 785 (1915); Grieve 
v. Howard, 54 Utah 225, 180 Pac. 423 (1919). 
* Stoddard v. Kendall, 140 Iowa 688, 119 N.W. 138 (1909). 
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devise because it was subject to an unexpressed illegal trust.14 The 
principles governing in such cases are the same as in will contests 
insofar as the competency of physicians and attorneys to testify is 
concerned, and they have generally been treated in the same manner 
by the courts.!? 


I. THE ATTORNEY-CLIENT PRIVILEGE 


Section 325.22 of the Wisconsin Statutes provides as follows, the 
portion printed in italics having been added to the original statute!* 
by a revisor’s bill in 1927: 

An attorney or counselor at law shall not be allowed to dis- 
close a communication made by his client to him, or his advice 
given thereon in the course of his professional employment. This 
prohibition may be waived by the client, and does not include com- 
munications which the attorney needs to divulge for his own pro- 
tection, or the protection of those with whom he deals, or which 
were made to him for the express purpose of being communicated 
to another, or being made public. 


The Wisconsin statute, like most others dealing with the same 
subject, is held to be declaratory of the common law” and is there- 
fore subject to the common law limitations and exceptions.’° This 
being true, it will be profitable, before considering the Wisconsin 
cases dealing with the subject of this paper, to examine cases arising 
under the common law and under other statutes declaratory thereof. 


A. Cases RECOGNIZING AN EXCEPTION 


At common law, an exception to the attorney-client privilege was 
generally recognized in testamentary cases. Several distinct theories 
have been advanced to explain this exception, and the decisions will 
be classified according to the theory followed. 





* Russell v. Jackson, 9 Hare 387, 68 Eng. Reprint 558 (Ch. 1851). 

*See Holyoke v. Holyoke’s Estate, 110 Me. 469, 476, 87 Atl. 40, 45 (1913) 
(question of testator’s domicile). 

* Wis. Rev. Stat. (1878) $4076, as amended by Wis. Laws 1927, c. 523, §19. 
A revisor’s note indicates that the original section was taken from N.Y. Code 
(1877) §835. A note to the 1927 amendment indicates that the purpose was to 
“express important and well established exceptions” theretofore “to be found in 
the decisions of the courts.” 

* Koeber v. Sommers, 108 Wis. 497, 84 N.W. 991 (1901), and cases cited; Will 
of Downing, 118 Wis. 581, 95 N.W. 876 (1903); Bradway v. Thompson, 139 Ark. 
542, 214 S.W. 27 (1919); Kern v. Kern, 154 Ind. 29, 55 N.E. 1004 (1900) ; Black 
v. Funk, 93 Kan. 60, 143 Pac. 426 (1914) ; Thompson v. Ish, 99 Mo. 160, 12 S.W. 
510 (1889); cf. O’Brien v. Spalding, 102 Ga. 490, 31 S.E. 100 (1897). Contra: 
Spitzer v. Stillings, 109 Ohio St. 297, 142 N.E. 365 (1924). 

"5 Koeber v. Somers, 108 Wis. 497, 84 N.W. 991 (1901). 
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(1) The reason for the privilege is absent in testamentary cases 


The leading case on the subject is Russell v. Jackson,® decided 
by Turner, Vice-Chancellor, in 1851. The action was to set aside 
a devise on the ground that it was upon an unexpressed illegal trust, 
and the testator’s solicitor was called to testify regarding communi- 
cations made to him which tended to establish the existence of the 
trust. The Vice-Chancellor ruled that the testimony was competent. 
He reasoned that the purpose of the privilege was for the benefit of 
the courts, to enable litigants to make full disclosure to their attorneys, 
since otherwise they might have to act as their own attorneys and 
thus eliminate the aid which the courts receive from trained members 
of the bar, and pointed out that this consideration is entirely lacking 
in testamentary cases. With regard to the case before him, the Vice- 
Chancellor thought the testimony admissible on the further ground 
that the communication was made for an illegal purpose and thus 
not within the privilege, since it is no part of a solicitor’s business to 
connive in a fraud. 

The decision reaches the correct conclusion from a doubtful 
premise. The very case relied upon, Greenough v. Gaskell,’ estab- 
lishes that the privilege extends not only to communications made 
by prospective litigants to their solicitors, but to all communications 
made in the course of the solicitors’ employment whether relating 
tu litigation or not. It follows that the privilege is at least partly 
for the benefit of the client and not exclusively for the better admin- 
istration of justice in the courts. But it is nevertheless true that the 
purpose of the privilege is lacking in testamentary cases, since no in- 
terest of the client can be affected in such cases, nor would the client 
be prevented from making a full disclosure because of fear that the 
solicitor might reveal what he knows after the client’s death. To that 
extent the reasoning of the Vice-Chancellor is sound, and it is upon 
that theory that the American cases following Russell v. Jackson 
proceed.}® 





*9 Hare 387, 68 Eng. Reprint 558 (Ch. 1851). 

1 Myl. & K. 98, 39 Eng. Reprint 618 (Ch. 1833). Accord: Dudley v. Beck 
and another, 3 Wis. *274 (1854). 

“Hanson v. First Nat. Bank, 217 Ala. 426, 116 So. 127 (1928); Bradway v. 
Thompson, 139 Ark. 542, 214 S.W. 27 (1919); In re Dominici’s Estate, 151 Cal. 
181, 90 Pac. 448 (1907) ; Middletown Trust Co. v. Crowell, 89 Conn. 290, 93 Atl. 
785 (1915); O’Brien v. Spalding, 102 Ga. 490, 31 S.E. 100 (1897); Kern v. Kern, 
154 Ind. 29, 55 N.E. 1004 (1900) ; Doherty v. O’Callaghan, 157 Mass. 90. 31 NE. 
726 (1892); In re Layman’s Will, 40 Minn. 371, 42 N.W. 286 (1889); In re 
Young’s Estate, 33 Utah 382, 94 Pac. 431 (1908), (1909) 17 L.R.A. (NS.) 108; 
cf. Winters v. Winters, 102 Iowa 53, 71 N.W. 184 (1897); Thompson v. Ish, 99 
Mo. 160, 12 S.W. 510 (1889). 
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This theory is the one most widely followed by the courts which 
permit the attorney to testify. Logically, however, it is limited in 
scope in that it does not apply to communications made in regard 
to matters other than the drawing of the will. It concerns itself 
largely with the nature of the communication and holds that where the 
client’s confidence is respected during his lifetime, that is all that the 
rule of privilege requires.1® But attorneys have been permitted to 
disclose other communications received in a confidential capacity 
bearing upon undue influence” and mental competency.74 The rule 
has frequently been stated to be simply that where all parties claim 
under the client, none can invoke the privilege,” and thus broadly 
stated it is probably sufficient to include all communications, not 
merely those relating to the preparation of a will. However, a gen- 
erally recognized limitation is that the disclosure must not reflect 
adversely upon the character and reputation of the deceased.™* 


(2). The personal representatives of the deceased may 

waive the privilege 

A theory frequently applied to permit the attending physician 
te testify in will contests, despite the statutory privilege attaching 
to communications from the patient, is that the privilege is divisible 
after the death of the patient and may be waived by either the heirs 
or the legatees.2* At least one case applies the same theory to the 
common law privilege of the attorney-client relation. In Appeal of 
Le Prohon*® the Maine court permitted an attorney to testify that 
testatrix had asked his advice as to how to cancel a will without 
destroying it, for the purpose of showing the intention of testatrix to 





* Bradway v. Thompson, 139 Ark. 542, 214 S.W. 27 (1919); 5 Wigmore, Evi- 
dence (2nd. ed., 1929) §2314. 

* Phillips v. Chase, 201 Mass. 444, 87 N.E. 755 (1909). 

™ In re Layman’s Will, 40 Minn. 371, 42 N.W. 286 (1889). 

™See Glover v. Patten, 165 U. S. 394, 406, 17 Sup. Ct. 411, 416 (1897); 
Middletown Trust Co. v. Crowell, 89 Conn. 290, 293, 93 Atl. 785, 786 (1915); 
Mahoney v. Healy, 10 Del. Ch. 311, 312, 91 Atl. 208 (Ch. 1914); Wilkinson v. 
Service, 249 Ill. 146, 150, 94 N.E. 50, 52 (1911); Hecht’s Adm’r. v. Hecht, 272 Ky. 
400, 403-404, 114 S.W. (2d) 499, 501 (1938); Phillips v. Chase, 201 Mass. 444, 
449, 87 N.E. 755, 758 (1909); Panell v. Rosa, 228 Mass. 594, 596, 118 N.E. 225, 
227 (1917) ; Holyoke v. Holyoke’s Estate, 110 Me. 469, 474-477, 87 Atl. 40, 44-45 
(1913) ; In re Loree’s Estate, 158 Mich. 372, 377, 122 N.W. 623, 625 (1909); cf. 
In re Healy’s Will, 94 Vt. 128, 109 Atl. 19 (1920) (rule applied where none, of the 
parties claimed under the client, who was testatrix’ mother). 

* Holyoke v. Holyoke’s Estate, 110 Me. 469, 87 Atl. 40 (1913); Appeal of 
Le Prohon, 102 Me. 455, 67 Atl. 317 (1907); In re Layman’s Will, 40 Minn. 
371, 42 N.W. 286 (1889); cf. N. Y. Civil Pract. Act$354. 

“See discussion of this subject, infra. p. 354. 

*102 Me. 455, 67 Atl. 317 (1907). 
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cancel a will from which she had cut her signature. The court 
seems to have thought that the cases permitting such testimony were 
grounded upon a waiver by the heirs or legatees, which was not true 
to the cases theretofore decided under the common law, although it 
had been suggested in some cases decided under statutes.** 

Although the right of waiver is generally applied in actions be- 
tween the estate on the one side and a stranger on the other, the cases 
dealing with the physician-patient privilege furnish ample support for 
a similar right in favor of either party in a controversy between heirs 
and legatees.7*7 It has an advantage over the first theory discussed 
above in that it logically permits ali communications to be disclosed, 
not merely those relating to the preparation of the will. It has since 
been followed in at least one case** and suggested as an alternative 
ground in others.”* 


(3) The very transaction of making a will constitutes a 
waiver of the privilege by the testator 


The United States Supreme Court has ruled in Blackburn v. 
Crawfords™ that the attorney’s testimony, so far as it discloses 
communications relating to the preparation of a will, is admissible in 
any action upon the interesting theory that the testator by implication 
waives the privilege as clearly as “if the client had expressly en- 
joined it upon the attorney to give this testimony whenever the 
truth of his testamentary declaration should be challenged by any 
of those to whom it related.”*! Several persons claiming to be 
heirs of an intestate, A, sought to show that their mother, B, had 
been married to C, who was A’s brother. The Court admitted the 
testimony of the attorney who drew C’s will, to the effect that C had 
told the witness that he and B had never been married, and that for 
that reason C had instructed the witness to describe the children in 
his will as “his natural children by B”. 

The Court discussed Russell v. Jackson, but “preferred” to place 
its decision upon the ground of implied waiver. The Court’s theory 
resembles that of the Russell case in that both look to the nature of 





* In re Shapter’s Estate, 35 Colo. 578, 85 Pac. 688 (1906) ; Winters v. Winters, 

a — 53, 71 N.W. 184 (1897); Parker v. Parker, 78 Neb. 535, 111 N.W. 119 
1907). 

™See 4 Wigmore, Evidence §§2329, 2391. 

* Marker v. McCue, 50 Idaho 462, 297 Pac. 401 (1931). 

*See Holyoke v. Holyoke’s Estate, 110 Me. 469, 475, 87 Atl. 40, 44 (1913); 
Sullivan v. Brabason, 264 Mass. 276, 286, 162 N.E. 312, 317 (1928). 

* 3 Wall. 175 (U.S. 1865). 
™ Id. at 194. 
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the communication to justify excepting it from the privilege. It has 
the advantage of applying to any case, whether the parties claim un- 
der the client or not,5* but the disadvantage of applying only to 
testamentary communications. 

The theory of the Blackburn case is suggested in only one other 
case (outside of Wisconsin) which the writer has found; In re 
Young’s Estate,** in which the court admitted the testimony of an 
attorney as to the contents of an earlier will in a contest concerning a 
later one as well as his testimony tending to show undue influence by 
a member of the testator’s family in the making of the later will, on 
the general ground that the privilege does not apply in will contests 
because the reason for the privilege is absent. “Can it be contended 
upon any reasonable ground,” the court rhetorically inquires, “that 
the testator had any interest in or desire to conceal his real inten- 
tions in such a matter when such intentions are called in question 
after his death? Did he not know when he had the will prepared 
that it would have to be made public and established as his will in 
a proper court before it could become effective?” This reasoning is 
applied to permit the attorney to give testimony either for or against 
the will, since the witness must, of course, answer truthfully. 


(4) In drafting a will, the attorney acts as a mere scrivener, 
not in his professional capacity 


A theory of doubtful validity if applied generally, followed in 
a few cases, is that the attorney drafting a will does so in the capacity 
of a mere scrivener, so that communications made to him for that 
purpose are not necessarily “confidential” within the meaning of the 
privilege statute. After deciding in a case involving the physician- 
patient relation that the privilege could be waived by either party to 
a will contest, and pointing out that the same statute governed at- 
torneys,** the Iowa court in a subsequent case, Stoddard v. Kendall,® 
admitted testimony of an attorney that while he was drawing a 
widow’s will she informed him that she intended to occupy certain 
property as a homestead rather than take a dower interest, in a 
dispute between her husband’s heirs and her own residuary legatees. 





™In a subsequent case, Glover v. Patton, 165 U. S. 394, 406 (1897), the 
Court stated the rule as applying where all parties claim under the testator, which 
was not true in the Blackburn case. 

*33 Utah 392, 94 Pac. 731 (1908), 17 L.R.A. (N.S.) 108 (1909). 

“ Winters v. Winters, 102 Iowa 53, 71 N.W. 184 (1897). 

*140 Iowa 688, 119 N.W. 138 (1909). This case was followed in Ball v. 
James, 176 Iowa 647, 158 N.W. 684 (1916). 
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In the case before it the court found nothing to indicate that the 
testatrix made the communication in the course of the attorney’s 
professional employment for the purpose of asking his advice and 
admitted the testimony on that ground. (Previously the court had 
permitted an attorney to testify in a will contest, concerning the 
drafting of an earlier will, without even considering the possibility 
that the testimony might be privileged.**) The Kansas court has ap- 
plied the same theory to permit the attorney to testify to communica- 
tions relating to the drafting of the will in contest, where the testi- 
mony was relevant to the issues of mental competency®’ and undue 
influence.*® 

It may be that in some cases the attorney is a mere scrivener, but 
in a great many instances he is called upon to give legal advice in 
connection with the drafting of the will, particularly when a trust 
is established. Furthermore, it is foreign to the prevailing notion 
among members of the bar to say that drawing wills is not a profes- 
sional function and that the attorney is free to divulge the contents of 
his client’s will at any time. True, wills are often drawn by laymen, 
but when the testator employs an attorney for the purpose he expects 
to receive the benefit of the attorney’s legal skill and knowledge. 
Similarly, one may ask a layman for a legal opinion and the statutory 
privilege will not attach to the communication, but if one asks the 
same question of an attorney a different relationship is established 
and the privilege attaches. It is submitted that the better approach is 
one which recognizes that the privilege attaches to the communication 
and exists during the client’s lifetime but disappears or may be 
waived by those claiming under him after his death. 


(5) The attorney represents the estate impartially and 
is without bias 


The South Dakota court permitted an attorney to testify regard- 
ing communications respecting the drafting of a will, as a foundation 
for hypothetical medical testimony respecting testator’s mental com- 
petency, upon the sole ground “that an attorney who drafts a will is 
presumed to impartially represent the estate and to be without bias.’’>® 
This confuses competency with credibility and wholly fails to give 
any reasonable explanation why the testimony is not privileged. The 





*See Ross v. Ross, 140 Iowa 51, 54, 117 N.W. 1105, 1106 (1908). 
* Cunningham v. Cunningham, 107 Kan. 318, 191 Pac. 294 (1920). 
* Black v. Funk, 93 Kan. 60, 143 Pac. 426 (1914). 

* Johnson v. Shaver, 41 S.D. 585, 599, 172 N.W. 676, 680 (1919). 
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same presumption might be urged to permit an attorney to give priv- 
ileged testimony in any lawsuit in which neither he nor his client is 
interested. More than impartiality is required to except the testimony 
from the rule of privilege. 


B. Cases Contra 


Three states in which the privilege rests upon statute have held 
the attorney’s testimony inadmissible, with certain exceptions, and 
of these New York has since joined the majority by statutory amend- 
ment. 

New York. The question whether the attorney who drew the 
will in contest might testify to privileged matters bearing upon mental 
competency first arose in New York in the case of Loder v. Whelp- 
ley, decided in 1888. Counsel failed to cite Russell v. Jackson and 
Blackburn v. Crawfords, with the result that the court overlooked 
the common law rule and decided the case as though the privilege 
were a creature of the statute, holding that the attorney’s testimony 
was incompetent. At the same time the court decided Matter of 
Coleman,“ in which the attorney’s testimony was held competent on 
the ground that the testator had waived the privilege by requesting 
him to subscribe the will as a witness. In 1892 the statute was 
amended to permit the attorney to testify if he was a subscribing 
witness. *? 

At least one surrogate found the rule irksome*® and in 1935 and 
1936 the statute was again amended to admit the testimony in all 
probate and will construction proceedings, whether the attorney is a 
subscribing witness or not, provided the testimony will not degrade 
the memory of the testator.“ 

Ohio. The Ohio privilege statute is held not to be declaratory 
of the common law.** It provides that the attorney may not testify 
to privileged communications except “by express consent of the 
client” or if the client voluntarily testifies* The next following 
section of the code relates to incompetency of parties to testify under 
certain circumstances, but contains an express provision that it 
shall not apply “to actions for causing death, or actions or proceedings 





“111 N.Y. 239, 18 NE. 874 (1888). 
“111 N.Y. 220, 19 N-E. 71 (1888). 
“N.Y. Laws 1892, c. 514; N.Y. Civil Pract. Act §354. 
“See In re Campbell’s Will, 136 N.Y. Supp. 1086, 1108-9 (Surr. Ct. 1912). 
“N. Y. Laws 1935, c. 200; N. Y. Laws 1936, c. 493; N. Y. Civil Pract. Act 
(Supp. 1938) §354. 
“Spitzer v. Stillings, 109 Ohio St. 297, 142 N.E. 365 (1924). 
“8 Page’s Ohio Gen. Code (1938) §11494. 
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involving the validity of a deed, will or codicil.”*7 In Swetland v. 
Miles*® the court held that the expression of the exception in the 
latter section precluded a construction excluding the attorney-client 
privilege in will contests, in effect applying the doctrine expressio 
unius exclusio est alterius. The exception where the attorney sub- 
scribes the will as a witness was recognized in a later case.*® 

Nebraska. In 1907 the Nebraska court held that the attorney 
who drew the will, as well as the testator’s attending physician, might 
testify when called by either party to a will contest, on the ground 
that the privilege might be waived by either party.°° Subsequently 
the statute was amended to prohibit the attorney from testifying 
“without the client’s consent in open court or in writing produced in 
court,”® and the court held that this abrogated the common-law rule 
and adopted the construction then followed in New York and Ohio.®? 

New York having adopted the majority rule by statute, and the 
Nebraska and Ohio cases depending upon peculiar statutory language, 
there now exists no state outside of Wisconsin where the common- 
law privilege is applied in testamentary cases.™* 


C. Tue Wisconsin CAsEs 


The problem first arose in Wisconsin in the case of McMaster 
v. Scriven,®* in which the attorney had subscribed the will as an 
attesting witness. He was called upon to testify on the issue of testa- 
mentary capacity, and the court held that the fact that he was an 
attesting witness made him competent: 





" Id. §11495. 

“101 Ohio St. 501, 130 N.E. 22 (1920); followed in Collins v. Collins, 110 
Ohio St. 105, 143 N.E. 561 (1924); Ex parte Hurin, 17 N.E. (2d) 287 (Oh. App. 
1938). 

“ Knepper v. Knepper, 103 Ohio St. 529, 134 N.E. 476 (1921). 

* Parker v. Parker, 78 Neb. 535, 111 N.W. 119 (1907). 

= Neb. Comp. Stat. (1929) §20-1201. 

"In re Bayer’s Estate, 116 Neb. 670, 218 N.W. 746 (1928). 

"In addition to the cases heretofore cited, the following are also authority for 
the majority rule: People’s Nat. Bank v. Cohn, 194 Ark. 1098, 110 S.W. (2d) 
42 (1937) ; Craig v. Craig, 112 Kan. 472, 212 Pac. 72 (1923); Bonta v. Sevier, 202 
Ky. 334, 259 S.W. 703 (1924); Hood v. Nichol, 36 Ky. 779, 34 S.W. (2d) 429 
(1930) ; In re Veazey’s Will, 80 N.J.Eq. 466, 85 Atl. 176 (1912); Boyd v. Kilmer, 
285 Pa. 533, 132 Atl. 709 (1926); Pierce v. Farrar, 126 S.W. 932 (Tex. Civ. App. 
1910) ; Hudson v. Fuson, 15 S.W. (2d) 166 (Tex. Civ. 1929); In re Everett’s Will, 
105 Vt. 291, 166 Atl. 827 (1935). 

The majority rule has also been approved by the American Bar Association’s 
Committee on Professional Ethics and Grievances, in its Opinion No. 91, dated 
March 8, 1933. 

“85 Wis. 162, 55 N.W. 149 (1893). 
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This must be held to be a waiver of objection to his competency, 
so as to leave the witness free to perform the duties of the posi- 
tion, and to testify to any matter in relation to the will and its 
execution of which he acquired knowledge by virtue of his pro- 
fessional relation, including the mental condition of the testatrix at 
the time. 


But can it be said that by asking the attorney to attest the will, 
the testator intends to authorize the disclosure of anything more 
than the fact that he signed it in the presence of the witnesses and 
declared it to be his will? In Herman v. Schlesinger,®® which did not 
involve a will, the court held that by requesting the attorney to 
witness a document the client does not waive any privileged communi- 
cation, and that the attorney may not testify to any confidential mat- 
ter unrelated to the execution of the instrument. Undoubtedly the 
court intended to limit the effect of the McMaster case, for by 
omitting that portion of the opinion quoted above in italics the court 
made it appear that that case was in perfect accord with its decision 
in the case then before it. Logically, the Herman case is perfectly 
sound, and it would appear that the McMaster case is of little value 
in the solution of our problem. 

In the following year the court decided the case which should 
have put this state once and for all into the majority column, In 
re Downing’s Will." The testator was in extremis when he made the 
will, and the attorney who drafted it testified that testator merely 
nodded his head weakly in response to questions as to what he wanted 
in the will and said something that sounded like “Mae” or “Mary” 
in response to the question whom he desired to have as executor. 
His information as to what to put in the will was obtained entirely 
from the attending physician and the members of the family. The 
court pointed out that the communications were made in the presence 
of third persons and were therefore not confidential. The opinion 
does not rest solely upon that ground, however, but proceeds: 


But the question may be considered [sic] on proper grounds. 
All the authorities, including the two recent adjudications from 
this court, agree that the section of the statute in question is noth- 
ing more than a re-enactment of the common law.*® 


The court then quoted with apparent approval from several de- 
cisions holding that the privilege does not apply in testamentary 





Id. at 168, 55 N.W. at 150 (Italics supplied). 
%114 Wis. 382, 90 N.W. 460 (1902). 

118 Wis. 581, 95 N.W. 876 (1903). 

% Id. at 591, 95 N.W. at 880. 
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cases, including Russell v. Jackson, and concluded that the reasons 
for admitting the testimony in the instant case were “much stronger 
than in any of the cases cited,” because there was no evidence that 
testator was the witness’ client, because the communications were 
made in the presence of third persons, and because the attorney was 
a mere scrivener. Wisconsin, it seemed, was well within the fold. 
The Downing case was frequently cited by other courts as authority 
for the majority rule. 

In Will of Hunt,°® decided the following year, counsel attempted 
tc apply the Downing case to admit the testimony of a physician 
as to testatrix’ mental condition, based upon his observation of her in 
his professional capacity. The court proceeded to muddle the ques- 
tion by the following observations: 


The authorities supporting admissibility of attorneys’ testimony 
as to the transaction of preparing and executing a will, which 
do not rest upon a right of waiver of privilege in the legal repre- 
sentatives, do rest upon grounds wholly inapplicable to the physi- 
cian’s testimony excluded by the trial court. The real ground, 
albeit not very clearly declared in some of them, is that the very 
transaction itself evinced an intention and desire on the part of 
the testator that the attorney should disclose what transpired, and 
therefore he himself had waived the common-law seal of secrecy. 
The clearest cases are those where, at the testator’s request, the 
attorney became a subscribing witness to his will. . . . McMaster 
v. Scriven, 85 Wis. 162, 168, 55 N.W. 149. . . .9 


The case In re Downing’s Will, 118 Wis. 581, 95 N.W. 876, urged 
by appellant, turned on the fact that the attorney who testified did 
not act in a professional capacity, but merely as a scrivener, and 
therefore the communications made to him were not made “in 
the course of his professional employment.” True, reference is 
made in the opinion, without express disapproval, to certain cases 
suggesting the doctrine of waiver by personal representatives and 
a lapse of the duty of secrecy after the death of the testator ; but 
there was no purpose to adopt such doctrine, for the facts as de- 
termined did not at all call for its application.** 


By this time it was apparent that the court was hopelessly con- 
fused. Having demolished the McMaster case for all practical pur- 
poses by its decision in the Herman case, the court now set it up as 
one of the “clearest cases” of waiver of privilege by the testator. 
The cases decided on the ground stated by the Vice-Chancellor in 
Russell v. Jackson were explained on the ground stated by the United 





® 122 Wis. 460, 100 N.W. 874 (1904). 
© Id. at 468, 100 N.W. at 876-877 (Italics supplied). 
" Id. at 469, 100 N.W. at 877 (Italics supplied). 
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States Supreme Court in Blackburn v. Crawfords, in which the court 
had specifically declined to follow the reasoning of the Russell case. 
Finally, the “broader grounds” on which the Downing case was 
placed became merely some cases cited “without express disapproval”, 
and not the real basis of the decision at all! 

It needed only the case of Boyle v. Robinson,® decided two years 
later, to complete the cycle. The children of a deceased grantor 
brought an action to set aside a deed and another instrument on the 
ground that they were procured by undue influence and while the 
grantor was mentally incompetent. The attorney who drew them 
was called as a witness on the issue of mental competency, and, 
it appearing that he had been requested to sign as a witness, his testi- 
mony was held admissible under the McMaster case and the New 
York case of Matter of Coleman, discussed above. 

Eighteen years later the court took the final step in the repudiation 
of the majority doctrine in the case of Will of Cramer.® Testatrix 
retained an attorney to draft a codicil, but when he took it to her for 
execution he found her in a semi-comatose condition and the codicil 
was never executed. The proceeding was to determine whether a 
certain legacy had been adeemed by a gift made by the testatrix to 
the legatee. The attorney testified that one of the things to have been 
accomplished by the proposed codicil was the revocation of this legacy, 
and that the testatrix had told him the reason was that she had given 
the legatee his money. The court held the testimony incompetent, 
stating: 

We think the rule does not go so far as to allow an attorney to 

testify to communications made to him with reference to the ex- 

ecution of a will or modification thereof. The communications 
might be very confidential, while the formal document would 
not convey any such confidence. The reasons of a testatrix why 
she should make changes in her will is one thing, and the formal 
changes in the will might be quite another thing. The reasons 


for the changes the testatrix might convey to her attorney in con- 
fidence, but might desire to withhold them from the public or from 


her heirs or legatees.™ 
After quoting the privilege statute, the court continued : 


It is not possible to stretch the exceptions to this statute to in- 
clude communications to an attorney by a client for the purpose 
of making a will. The will itself might be revoked and never made 
public. The will might not necessarily contain the communication. 





“129 Wis. 567, 109 N.W. 623 (1906). 
183 Wis. 525, 198 N.W. 386 (1924). 
“Id. at 528, 198 N.W. at 387. 
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although the communication might be necessary to the attorney 
for a full understanding of the proposed will. A person making a 
will often reposes in his attorney his most sacred confidences. 
They must not be made public under the statute unless they are 
actually incorporated in the will and the attorney is a witness 
thereto. 


The court made no effort to distinguish the Downing case and 
two others cited by counsel in support of the admissibility of the 
testimony. It ignored the fact that the statute had been held declara- 
tory of the common law, and that at common law this testimony 
would have been clearly admissible. Setting its face against virtually 
every court which had passed on the question and passing over the 
fact that it was assisting the legatee in defeating the intention of the 
testatrix, the court held that it was “not possible” to do in Wisconsin 
what had become common practice elsewhere. Thus the rule of privi- 
lege was perverted to defeat the intent of the person whom it was 
designed to protect, while the court indulged in pious speculation as to 
possible reasons why the testator might desire to have his real pur- 
pose kept secret! 

Shortly thereafter the court reaffirmed this position in In re 
Mangan’s Will, where the question was who was meant by a legacy 
to “whomsoever will take care of me and provide for me during the 
balance of my natural life.” The attorney who had drawn the will 
testified that testatrix called him to her shortly before she died and 
informed him that this clause meant Margaret Mangan, and that 
if there was any doubt on that point she wanted the will redrawn to 
make it clear. No new will was ever drawn, however. On the evi- 
dence before it the court held that Margaret Mangan did not qualify 
tor the bequest, but that it should go to the home for the aged where 
testatrix had spent her last years. The attorney’s testimony was 
held incompetent upon the ground that it was privileged and upon 
the further ground that it tended to vary the terms of the will by 
parol. The court indicated displeasure that the attorney should 
have so violated the sacred confidence of his client: “An attorney 
should be zealous to uphold the spirit and purpose of the statute 
and not seek to evade it.”’®? 


Thereafter, as noted above, the statute was amended to state cer- 
tain exceptions to the privilege which had theretofore been recognized 





“Id. at 529, 198 N.W. at 387 (Italics supplied). 
“185 Wis. 328, 200 N.W. 386 (1925). 
"Id. at 344, 200 N.W. at 391. 
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by the court.®* The act originated as a revisor’s bill, and accordingly 
it is not to be construed as changing the law in the absence of a 
revisor’s note to that effect.*° The revisor sought only to incorporate 
the decisions into the statute, so that it continues to be declaratory of 
the common law. The way remains open for the court to reexamine 
the question and correct the error into which it has fallen in failing 
to apply a well recognized common-law exception to the privilege. 


D. CoNcLusION 


The interests of the deceased client as well as of the parties justly 
claiming under him demand that the privilege be deemed not to 
apply in testamentary cases. Must the attorney sit idly by while the 
contestant proves that the will is the result of undue influence, 
when he has possession of facts which absolutely refute the con- 
testant’s case? Must he allow the contestant to make a spurious 
showing of mental incompetency, when a disclosure of the nature of 
the transactions leading up to the execution of the will would demon- 
strate that the testator was in the full possession of his senses? 
What rule of public policy requires the attorney to remain silent 
when a word from him is all that is required to show the true intent 
of the testator regarding a clause which contains some inadvertent 
ambiguity? Why, in short, must he permit scheming litigants to 
place a false construction upon his client’s acts when he is in a position 
to give the true picture? 

The client being dead, he can have no further interest in the liti- 
gation. True, nothing must be divulged which would tend to degrade 
his memory, and this is recognized by the courts which permit the 
attorney to testify. But there is little in the confidential relations 
between attorney and client which would have that effect, and it is 
surely not a sufficient ground to exclude all testimony because of an 
occasional case where the communication ought to be kept secret. 

Any of the first three theories discussed above affords adequate 
ground for admitting the testimony and all are supported by re- 
spectable authority. The writer has a preference for the theory that 
the privilege belongs to the heirs and legatees and may be waived 
by either, since this will admit the widest possible range of testimony 





“See note 13, supra. 

See Peterson v. Phillips, 189 Wis. 246, 251, 207 N.W. 268, 270 (1926); Wis- 
consin Power & Light Co. v. Beloit, 215 Wis. 439, 447, 254 N.W. 119, 123 (1934); 
Guardian Agency v. Guardian Mut. Savings Bank, 227 Wis. 550, 556, 279 N.W. 
79, 81 (1938) ; London Guarantee & Acc. Corp. v. Wisconsin Public Service Corp., 
228 Wis. 441, 447, 279 N.W. 76, 78 (1938). 
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and still afford adequate protection to the interests of the deceased 
client. However, it is not necessary that a single ground be chosen; 
all three explain why the privilege need not apply, and why the Wis- 
consin court would be justified in abandoning its strict attitude. 


II. THE PHYSICIAN-PATIENT PRIVILEGE 
Section 325.21 provides in part as follows: 


No physician or surgeon shall be permitted to disclose any 
information he may have acquired in attending a patient in a pro- 
fessional character, necessary to enable him professionally to 
serve such patient, except only . . . (4) with the express con- 
sent of the patient, or in case of his death or disability, of his 
personal representative or other person authorized to sue for 
personal injury or of the beneficiary of an insurance policy on 
his life, health, or physical condition. (Italics supplied.) 


The section was amended to its present form by Chapter 334 of 
the Laws of 1927. Prior to 1921 the only exception to the privilege 
was in actions and prosecutions for malpractice by the physician,” 
but by Chapter 122 of the Laws of that year the following further 
exception had been added: 


. . . and also when the patient or those authorized to bring 
and who do bring actions for personal injury in case of the pa- 
tient’s death permit the physician in writing to do so. 


Unlike the attorney-client privilege, that of physician and patient 
did not exist at common law but is purely a creature of the statute.” 
Hence the problem here is one of statutory construction. 

Prior to the revision of the statute in 1927, the Wisconsin court, 
following decisions in New York,” California’? and subsequently 
North Dakota" which are contrary to the great weight of authority, 
had held the following propositions: (1) A physician could not 
testify in a will case on the issue of mental competency if his in- 
formation was acquired professionally,” although he could testify 
as to anything he learned through non-professional contacts."* (2) 





Wis. Stat. (1919) §4075. 

™See Florida Power & Lt. Co. v. Bridgeman, 182 So. 911, 919 (Fla. 1938); 
In re Cashman’s Will, 159 Misc. 881, 289 N.Y. Supp. 328, 329 (Surr. Ct. 1936) ; 
Estate of Gallun, 215 Wis. 314, 320, 254 N.W. 542, 544 (1934). 

™ Westover v. Aetna Life Ins. Co., 99 N.Y. 57, 1 N.E. 104 (1885). 

"Harrison v. Sutter St. Ry., 116 Cal. 156, 47 Pac. 1019 (1897). 

™ Auld v. Cathro, 20 N.D. 461, 128 N.W. 1025 (1910). 

"Will of Hunt, 122 Wis. 460, 100 N.W. 874 (1904). 

Boyle v. Robinson, 129 Wis. 567, 109 N.W. 623 (1906); Will of Williams, 
186 Wis. 160, 202 N.W. 314 (1925). 
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The privilege was personal to the patient and could not be waived by 
his personal representatives after his death.” 

In Will of Harnischfeger,"® which was decided after the amend- 
ment and involved the question whether certain gifts were made by 
the testator in contemplation of death, the trial court had struck 
out testimony of testator’s physician that at the time the gifts were 
made he was in excellent health. The court held that the error, if 
any, was not prejudicial, but indicated that there was some doubt 
whether the personal representative could waive the privilege in any 
action other than for personal injuries." This doubt was dispelled in 
Estate of Gallun,®° which involved nearly identical facts, in which 
the court held that the testimony of the physician offered by the ex- 
ecutors should have been admitted. It is clear, therefore, that the 
“personal representative” is now authorized to waive the privilege in 
all cases. 

But in a will contest there is usually no personal representative in 
the technical sense of an administrator or executor. It may be 
argued that the purpose of the proceeding is to determine who is the 
personal representative and that until the controversy is terminated 
there is no person who can waive the privilege, under the statute. 
Such a strict construction would be most unfortunate and it is sub- 
mitted that it is wholly unnecessary. 

The words “personal representative” usually refer to the executor 
or administrator,*? but they have a well established broader mean- 
ing which includes anyone who succeeds to the rights of another, and 
in that sense the term includes heirs and next of kin.8? The leading 
case on the question is Griswold v. Sawyer,®* decided by the New 
York Court of Appeals in 1891. An insurance policy was payable 
to the “legal representatives” of the assured, and the question was 
whether it should be paid to his estate or to his widow and children. 
The assured having been heavily in debt when the policy was pur- 
chased, the court held it would be presumed that he intended his 
family to have the money, rather than his estate. The court pointed 
out that the term “legal representatives” or “personal representatives” 
is frequently used in statutes and decisions in a broad sense, citing 





™ Casson v. Schoenfeld, 166 Wis. 401, 166 N.W. 23 (1918) ; Maine v. Maryland 
Cas. Co., 172 Wis. 350, 178 N.W. 749 (1920). 

"208 Wis. 317, 242 N.W. 153, 243 N.W. 453 (1932). 

"Id. at 330, 242 N.W. at 158. 

215 Wis. 314, 254 N.W. 542 (1934). 

™ Moyer v. Oshkosh, 151 Wis. 586, 139 N.W. 378 (1913). 

"See Note (1929) 59 A.L.R. 854, and cases cited. 

"125 N.Y. 411, 26 N.E. 464 (1891). 
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many cases, and concluded that the sense in which it is to be under- 
stood depends upon the intention of the parties using it: 


The words have, therefore, been held to mean next of kin, when 
the circumstances of the case made it apparent that such a con- 
struction would effectuate the object had in view.™* 


The Griswold case was followed by the Wisconsin court in 
Moyer v. City of Oshkosh,®® an action by a widow against a city 
for the wrongful death of her husband. A statutory notice of claim 
had been filed with the city council in favor of the “estate of M, his 
legal representatives and heirs.” The question was whether this 
was sufficient to cover the claim of the widow, the estate having no 
claim because death was instantaneous. The court held the notice 
sufficient, after making the following observations: 


The books are full of cases where these words [legal representa- 
tives] have been given other and broader meanings. The rule 
seems to be that they will ordinarily be given their accurate prim- 
ary meaning where nothing appears to indicate a different inten- 
tion; but that this rule will readily yield, and where it appears 
from a survey of the context, the subject matter, and the purpose 
of the writing that the words were used as indicating heirs, next 
of kin, descendants, widow, and sometimes even assignees, gran- 
tees, or successors in interest, the intention will be carried into 
effect and the words given the meaning so intended. Griswold v. 
Sawyer, 125 N.Y. 411, 26 N.E. 464... .% 


The phrase is therefore subject to the convenient maxim of 
Humpty Dumpty in Lewis Carroll’s Through The Looking Glass, 
that words mean what they are intended to mean. As to what it 
means in the statute here under consideration, the court has had this 
to say in the Gallun case: 


. . . the reasonable interpretation of the legislative intent, in 
view of the history of the statute and the remedial purpose of the 
legislation, is to bring the Wisconsin rule into accord with the 
general view that the privilege is personal to the client or patient 
and may be waived by him or after his death by his legal repre- 
sentative. 5 Jones, Comm. on Evidence (2d ed.) p. 4194, 82198; 
Fraser v. Jennison, 42 Mich. 206, 3 N.W. 882; Groll v. Tower, 
85 Mo. 249; Morris v. Morris, 119 Ind. 341, 21 N.E. 918; Olson 
v. Court of Honor, 100 Minn. 117, 110 N.W. 374.5" 





“Id. at 414, 26 NE. at 465. 
151 Wis. 586, 139 N.W. 378 (1913). 
“Id. at 592, 139 N.W. at 380-1. 

215 Wis. at 320, 254 N.W. at 544. 
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The significance of this portion of the opinion is as much in the 
cases cited as in the language used. Of course, there is no assurance 
that the court will not, when faced with the question whether the 
attending physician may testify for or against a will, say that the 
cases were merely cited “without express disapproval” and that there 
was no purpose to adopt the doctrine they stand for, the facts not 
calling for its application.®* Still, it is interesting to note that they 
were cited. 

The first case cited, Fraser v. Jennison,®® is the earliest decision in 
which a testator’s physician was held competent to testify in a will 
contest. However, the proponents, who called the witness, had been 
appointed special administrators by the probate court and so were 
personal representatives in the technical sense. In a later case the 
contestants were denied the right to waive the privilege on the 
ground that they stood in a position adverse to the testator.®° Sub- 
sequently the Michigan statute was amended to provide that the 
heirs at law should be deemed personal representatives for the pur- 
pose of waiving the privilege in a will contest, whether they were 
proponents or contestants.* 

Morris v. Morris® is one of several Indiana cases which may be 
taken as establishing the rule in that state that the privilege may be 
waived by the executor or administrator for the purpose of offering 
testimony favorable to the will, though not against it.°* This limited 
view, like the first Michigan cases, is based upon the erroneous as- 
sumption that the contestants occupy a position adverse to the testator. 

Olson v. Court of Honor** was a suit on a benefit certificate in 
which the question was whether the attending physician could be 
called by plaintiff to prove that the assured was under treatment for 
insanity when he committed suicide. In the course of the opinion, 
the court expressed a strong dictum to the effect that the contestant 
in a will contest would not be permitted to prevent the proponent, 
whether executor or legatee, from calling the attending physician 





See quotation from Will of Hunt, supra, p. 349. 

42 Mich. 206, 3 N.W. 882 (1879). 

* In re Mansbach’s Estate, 150 Mich. 348, 114 N.W. 65 (1907). 

™ Mich. Pub. Acts 1909, no. 234; Oldenberg v. Leiberg, 177 Mich. 150, 142 
N.W. 1076 (1913). 

"119 Ind. 341, 21 N.E. 918 (1889). 

* Heaston v. Kreig, 167 Ind. 101, 77 N.E. 805 (1906); cf. Heuston v. Simp- 
son, 115 Ind. 150, 17 N.E. 281 (1888); Brackney v. Fogle, 156 Ind. 535, 60 N-E. 
303 (1901); Towles v. McCurdy, 163 Ind. 12, 71 N.E. 129 (1904); Pence v. 
Myers, 180 Ind. 282, 101 N.E. 716 (1913); Sager v. Moltz, 80 Ind. App. 122, 139 
N.E. 687 (1923). 

100 Minn. 117, 110 N.W. 374 (1907). 
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tu prove the testator’s soundness of mind. Since this was given only 
as an example of a case in which “those who represent him [the 
patient] or claim an interest under him after death may also waive 
the privilege for the protection of interests which they claim under 
him,’’® it may be inferred that the court would give the contestant a 
reciprocal right to call the physician to testify against the will, over 
the proponent’s objection. 
| Many other courts have recognized the propriety of permitting 
| the physician to testify when called by the proponent without ex- 
pressly or by implication limiting the rule to exclude his testimony | 





| when offered by the contestant.** Indeed—and this is the important 
point with reference to the Wisconsin statute—most of them pro- 
| ceed on the ground that, at least when there is no executor or admin- 


istrator, the heirs are the personal representatives. | 
And except for the Michigan and Indiana cases mentioned above, 

the right of the contesting heir to introduce the physician’s testimony 

against the will has been recognized by every court which permits 

such testimony in favor of the will, whenever the question has been 

raised.*” This is grounded upon the rather obvious proposition that | 

the proceedings are not adverse to the estate, but on the contrary it 

is to the interest of the deceased and of the estate that the truth be 

ascertained. In Grieve v. Howard,®® which was an action by an 

administrator to set aside a deed given by his intestate, the court used 

language which may well be quoted here, in permitting the adminis- 

trator to call the attending physician to testify regarding the de- 

ceased’s mental incompetence: 








. . . to assume that plaintiff is taking a position adverse to 
the deceased, or to those rightfully claiming under her, is to 
assume as true a seriously controverted fact.® 





Id. at 124, 110 N.W. at 377. 

Schornick v. Schornick, 25 Ariz. 563, 220 Pac. 397, 31 A.L.R. 163 (1923); 
Schirmer v. Baldwin, 182 Ark. 581, 32 S.W. (2d) 162 (1930); In re Shapter’s 
Estate, 35 Colo. 578, 85 Pac. 688 (1905); Marker v. McCue, 50 Idaho 462, 297 
Pac. 401 (1931) ; Craig v. Craig, 112 Kan. 472, 212 Pac. 72 (1923) ; Thompson v. 
Ish, 99 Mo. 160, 12 S.W. 510 (1889); Parker v. Parker, 78 Neb. 535, 11 N.W. 119 
(1907) ; In re Grey’s Estate, 88 Neb 835, 130 N.W. 746 (1911). See 4 Wigmore, 
Evidence §2391. 

* Winters v. Winters, 102 Iowa 53, 71 N.W. 184 (1897); Gorman v. Hickey, 
145 Kan. 54, 64 P. (2d) 587 (1937); In re Thomas’ Estate, 165 Wash. 42, 4 P. 
(2d) 837 (1931) ; cf. Appeal of Le Prohon, 102 Me. 455, 67 Atl. 317 (1907) (per- 
mitting contestant to waive privilege of testatrix’ attorney) ; Grieve v. Howard, 54 
Utah 225, 180 Pac. 423 (1919), overruling Jn re Estate of Van Alstine, 26 Utah 
193, 72 Pac. 942 (1903). 

54 Utah 225, 180 Pac. 423 (1919). 

"Id. at 241, 180 Pac. at 429. 
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It will readily be conceded that persons who are mentally incom- 
petent are prohibited for their own protection from executing con- 
tracts, deeds, wills and other instruments. Proof of mental in- 
competence, if it exists in fact, is necessary to make effective this 
protection which the law affords the incompetent. Then how can it 
be said that testimony to that effect is adverse to his interests? If a 
man makes a will during a period of insanity or while suffering from 
mental decay caused by senility, can it be said to be to his interest 
that such a will stand? It seems perfectly clear that no notion that 
the contestants are opposed to the interest of the testator affords any 
substantial ground for prohibiting them from waiving the privilege 
while allowing the proponents to do so. 

That the Wisconsin court has definitely committed itself to a more 
liberal attitude concerning this privilege is indicated by a dictum in 
Prudential Insurance Co. v. Kozlowski, decided last year, in 
which the court stated : 


The reason of the rule of the statute, as far as it has any, is 
that patients may be afflicted with diseases or have vicious or un- 
cleanly habits necessary for a physician to know in order to treat 
them properly, disclosure of which would subject them to humili- 
ation, shame or disgrace, and which they might refrain from dis- 
closing to a physician if the physician could be compelled to dis- 
close them on the witness stand. . . . The physician’s exemption 
from disclosure should in reason be limited to such disclosures 
as would injure the patient’s feelings or reputation.’ 


In view of this liberal language—albeit unnecessary to the de- 
cision of the case before the court—it may be said with such con- 
fidence as a lawyer is permitted to have in such matters that the at- 
tending physician is now competent to testify for either side in a 
testamentary case. 


III. ConcLusion 


Both attending physicians and lawyers of testators have fre- 
quently testified in such matters without objection’ and the court 
has commented on the peculiar value of their testimony. In Estate 
of Bean the court said: 





226 Wis. 641, 276 N.W. 300 (1938). 

1 Id. at 644, 276 N.W. at 301-2. 

% See, ¢.g., Trieloff v. Muellenschlader, 128 Wis. 364, 107 N.W. 652 (1906) 
(doctor and lawyer both witnesses to will); Estate of Bean, 159 Wis. 67, 149 
N.W. 745 (1914) (physician); Will of Emerson, 183 Wis. 437, 198 N.W. 441 
(1924) (attorney) ; Will of Grosse, 208 Wis. 473, 243 N.W., 465 (1932) (attorney). 

4159 Wis. 67, 149 N.W. 745 (1914). 
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| Her family physician should know more about her condition 
| than any one else, and there is nothing to show that he had any 
interest or bias in the matter. The experience and training of 


physicians is such that they ought to be able to form reasonably 
correct conclusions on the condition of a person’s mind. 


And in Will of Schaefer, the court observed: 


The testimony of the attorney who drew the will and of the 
three subscribing witnesses . . . that in their opinion the deceased, 
at the time of executing the will, was competent, had testamentary 
capacity, and was under no restraint or apparent undue influence, 
may not be lightly brushed aside or permitted to be outweighed by 
circumstances which give rise merely to suspicions.1* 


It is submitted that evidence of such unquestioned probative value 
should not be excluded by an unnecessarily strict construction of 
the privilege statutes. 





** Id. at 81, 149 N.W. at 750. 
207 Wis. 404, 241 N.W. 382 (1932). 
** Id. at 414, 241 N.W. at 386. 




























COLORABLE TRANSFERS, FRAUDULENT CONVEY- 
ANCES, AND PREFERENCES IN STATE AND 
FEDERAL LIQUIDATION PROCEEDINGS 


ALBERT C. HELLER 


Under the new Bankruptcy Act,’ popularly known as the Chand- 
ler Act, many changes in the prior Act have been made. One of 
the purposes of the new Act has been to make the bankruptcy laws 
more effective as a medium of distribution; and in so doing, to dis- 
cover with greater certainty fraud and waste of assets.” It will not 
be attempted here to discuss in detail all the changes bearing on 
this subject that have been effected under the Act, particularly since 
the courts have not as yet had the opportunity to construe the new 
language. However, it is thought that a general survey of the prin- 
ciples that underlie and constitute the differences between colorable 
transfers, fraudulent conveyances, and preferences, which consti- 
tute the principal means of perpetrating fraud on creditors, would 
be especially appropriate, not only because these matters received 
considerable attention in the new Bankruptcy Act, but because of 
recent amendments to Chapter 128 of the Wisconsin Statutes in 
which the underlying theories of the Federal Bankruptcy Act have 
been adopted into the state law for the use of the assignee for the 
benefit of creditors and the receiver in state court proceedings. 

From the creditor’s standpoint the chief difficulty in reaching 
concealed or fraudulently transferred assets has been, and will 
always continue to be, ascertaining and proving the facts of his 
case. Creditors generally know little of what has occurred, and un- 
less the attorney is fortunate enough to find information from the 
debtor’s own books of entry, he is often not a little dismayed in 
the unusual lack of friendliness in his witnesses. He generally finds 
that, even in attempting to prove a prima facie case, his principal 
witness may be hostile to all inquiries. However, by bringing the 
debtor into either bankruptcy or state insolvency proceedings, certain 
advantages are gained which alleviate much of the difficulty in estab- 
lishing at least a prima facie case. 





*52 Stat. 840 (1938), 11 U.S.C.A. §1ff. (Supp. 1938). 

? Under §14e of the new Bankruptcy Act, for example, failure on the part 
of the bankrupt, without sufficient excuse, to submit to examination, waives his 
right to discharge. 
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In the recent amendments to the Federal Bankruptcy Act, this 
problem of proof has been given no small amount of attention. For 
instance, under Section 21(a), immediately upon the filing of the 
bankruptcy petition, the bankrupt, his spouse, agents, or officers are 
subject to examination by the court concerning the conduct or prop- 
erty of the bankrupt. Although in many bankruptcy courts it has 
been customary for the referee to examine the bankrupt at once, this 
practice is now clearly sanctioned, and the appointment of a trustee 
need not be awaited. A similar provision in the state statute® also 
permits the court in which the receivership or assignment proceeding 
is pending to compel the debtor, and its officers or agents, to testify 
concerning all transactions. 

The amendments to the new Bankruptcy Act go even further than 
the State Act, however, and allow the trustee to obtain a warrant to 
bring the bankrupt before the court for examination.* Furthermore, 
in raising certain presumptions where the records of the bankrupt are 
not sufficiently disclosing, the burden of proof has been lightened.’ 
Schedules showing the assets and liabilities of the bankrupt must be 
filed within a shorter time than was formerly permitted. In addi- 
tion to the schedules, the bankrupt must now file a cost inventory of 
his merchandise as of the date of bankruptcy’ and a “statement of 
affairs.”"* Thus, by these additions and simliar requirements, the 
task of ascertaining the facts pertaining to the bankrupt’s property 
has been lessened. 

Another advantage of proceedings in bankruptcy or under the 
state insolvency laws lies in the jurisdiction of the court to administer 
summarily and at once all of the assets of the bankrupt or debtor. 
Little time is lost in the tracing of assets, and should the court’s 
order to show cause, or the referee’s so-called turnover order, be 
violated, the bankrupt or debtor is at once subject to contempt pro- 
ceedings. 


I. CoLoRABLE TRANSFERS 


Frequently concealment is attempted by the execution of a pre- 
tended or “colorable” transfer to some third party or dummy by 





* Wis. Stat. (1937) §128.16. 

‘Bankruptcy Act §10a. Procedure for the apprehension and extradition of 
bankrupts has been considerably simplified under this section. 

§21. 

*§$7a(8). 

*$7a(11). 
*$7a(9). 
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which the debtor, or bankrupt, does retain for himself, if not the 
actual possession of his property, at least substantial contro! over it, 
or, in some manner, the primary titles of ownership. In dealing with 
this method of concealment, it is often important that the “colorable” 
transfer be distinguished from the transfer in which the title to the 
property has actually passed from the debtor. Such a transfer is not 
“colorable,” but rather fraudulent, either in fact or at law. 


Where the rights of the bankrupt to a discharge or the criminal 
penalties under the Act are involved, it is true, and perhaps contribu- 
tory to their being sometimes confused, that the colorable transfer 
can often be treated indiscriminately with the fraudulent convey- 
ance. Where the intention has been to defraud creditors, the bank- 
rupt’s rights to a discharge may be defeated by his having executed a 
colorable transfer as well as a fraudulent conveyance.® Being equally 
reprehensible, they are both subject to the same criminal penalty.’ 
Nevertheless, it is interesting to note that even under the criminal 
sections of the Act, the distinction between the two types of transfer 
is not in every case immaterial. When the offense is in the execution 
of a colorable transfer, it has been held that, for the purposes of the 
Statutes of Limitations, the actual date of the transfer is unimpor- 
tant ; being in effect a concealment, the transfer is a continuing one up 
to the time of its discovery." And the Bankruptcy Act now expressly 
provides’? that the three-year limitations’ period for criminal prose- 
cutions is not applicable where the assets have been concealed by the 
bankrupt rather than actually transferred. 

The distinction between the two types of transfer is of greater 
consequence, however, in ascertaining the procedure permitted the 
court when recovery of the property is sought for the estate; for the 
court administering the bankrupt’s estate has complete and summary 
jurisdiction only over such property as the bankrupt controls, and 
the same is true under the state proceedings. In exercising its sum- 
mary jurisdiction to recover all the debtor’s or bankrupt’s property, 
the court may summarily order whosoever has taken the pretended 
transfer to turn over the property forthwith for the benefit of the 
estate. Since to proceed rapidly is of particular advantage in cases 
where questions of fact involve fraud, suit upon the theory of the 
colorable transfer, where its proof is possible, is often to be preferred. 





°$14c(4). 

* §29a. 

* In re Groth, 36 F. (2d) 41 (C.C.A. 7th, 1929). 
** §29d. 
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The taking of summary jurisdiction is not discretionary with 
the court, but mandatory ; and this is so even in those situations where 
possession of the property, over which the bankrupt still exercises 
control, is no longer in the bankrupt himself. In a recent district 
court case’® the bankrupt had actually turned over to his sister and 
to his wife sums of money. Although the referee in bankruptcy de- 
nied the trustee’s motion for a summary turnover order against the 
wife, partly because he held there was some doubt raised as to 
whether the bankrupt was not in fact indebted to her, the district 
court reversed the referee. The short opinion of the court, holding 
that it was mandatory for the referee to take summary jurisdiction, 
reads, in part, as follows: 


Clearly there was no debt owing by the bankrupt to his wife, 
and the testimony of both fails to create even a fair doubt or room 
for controversy on that subject... . The record is deemed to 
establish not that the transfers of this $5,000 were fraudulent and 
should be the subject of plenary suit as such, but that they were 
not transfers at all. The money belonged to the bankrupt and he 
simply put it in the custody of his wife through his sister as 
shown. Motion for summary order granted.’ 


Similarly, in In re H. B. Lake & Co.* the court held there had 
been no transfer at all where certain assets had been transferred by 
the bankrupt company to its affiliated corporation, which was officered 
by the same person and had for a long period commingled its funds 
with those of the bankrupt company, and that therefore the summary 
jurisdiction of the court could be invoked. 

The case of Rabinowitz v. Oughton** demonstrates further the 
extent of the court’s summary jurisdiction over property that the 
bankrupt controls. In that case, the president of the bankrupt cor- 
poration, who was its dominating officer, had taken moneys from the 
corporation during a long period prior to the bankruptcy. The court 
held him, despite his objections, subject to summary jurisdiction in 
the bankruptcy proceedings, because, being in duty bound to safe- 
guard the assets of the bankrupt corporation, and being in fact its 
“mind, hand, and pockets,” he could be treated in the bankruptcy 
proceeding as though he actually were the bankrupt corporation. Even 
the fact that he no longer held the money himself was not sufficient 





* In re Schwarz, reported in Commerce Clearing House Bankruptcy Service, 
p. 4940 (Dec. 10, 1937). 
“Id. at 4941 (Italics supplied). 
*5 F. Supp. 179 (Mont. 1933). 
*92 F. (2d) 297 (C.C.A. 3rd 1937). 
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to defeat the trustee’s right to a summary turnover order against him, 
tor, since it was shown that he was amply solvent, he was fully able 
to comply with the order to turn over the property for the benefit 
of the estate. The rule was well put by the court as follows: 


Courts of bankruptcy do not permit themselves to be ousted 
of jurisdiction by the mere assertion of an adverse claim. The 
court has jurisdiction to inquire into the claim for the purpose of 
ascertaining whether the summary remedy is an appropriate one. 
It may disregard the assertion that the claim is adverse, if, on 
the undisputed facts it appears to be merely colorable."” 


The right of the court to inquire into the claim to determine 
whether the summary remedy is an appropriate one is also an im- 
portant aid to a full investigation and discovery of the concealed or 
transferred asset. All transactions with the bankrupt, even though 
the transfer is absolute and not merely colorable, may be at least 
investigated in the bankruptcy proceeding. Once the petition is filed, 
any party can be brought in to testify in order to determine the 
precise nature of the transfer.'* 

The same power of summary jurisdiction and rights of investiga- 
tion and examination may be exercised under the State Act covering 
assignments for the benefit of creditors and receivership proceedings. 
Because of the natural hesitance of courts to issue summary orders, 
which must be enforced by contempt proceedings, and because of the 
provision in the Wisconsin Statutes that a civil action in a court of 
record shall be commenced by the service of a summons or an original 
writ,!® decisions concerning such summary proceedings under the 
State Act are comparatively rare. In an early case”® under the 
statute, the Wisconsin court did hold, however, that the right of 
possession, as between an assignee for the benefit of creditors and 
his assignor’s mortgagee, could be adjudicated in the court adminis- 
tering the assets upon the assignee’s merely bringing an order to 





"Id. at 298; cf. In re Kasimov, 81 F. (2d) 531, 532 (C.C.A. 6th, 1936). The 
bankrupt “may not collaterally impeach the turnover order and destroy its effect 
by the general statement that he no longer had control over the property or 
its proceeds which the order solemnly adjudged to have been in his possession. He 
was under the necessity of offering convincing evidence of what disposition he 
made of it or of what became of it.” 

* As stated as early as 1903 in In re Weininger, 126 Fed. 875, 876 (S.D.N-Y. 
1903): “. . . when any claim adverse to the bankrupt’s estate is asserted by any 
person, a court of bankruptcy has power to ascertain whether such a claim had 
an actual basis, or was simply colorable or pretended at the time of the filing of 
the petition. . . . The bankrupt’s property is within the jurisdiction of the bank- 
ruptcy court as soon as the petition is filed.” 

* Wis. Stat. (1937) §262.01. 

* Durr v. Wildish, 100 Wis. 411, 76 N. W. 355 (1898). 
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show cause against the mortagee. The court made it clear, neverthe- 
less, that the validity of the mortgage as against the creditors could 
not be so summarily determined. 

This distinction between a fraudulent transfer that has been 
completed and one that is merely colorable, though discussed prin- 
cipally in cases where the summary jurisdiction of the court is in 
question, arises also in considering the substantive law on the subject. 

In attacking a transfer in which the control or possession over 
the property is retained by the transferor, the burden of proof is 
shifted, fraud is presumed, and the transfer is void against creditors 
unless proved by the transferee to have been made in good faith.” 
It will be noted from the Wisconsin decisions that, although reserva- 
tion of dominion inconsistent with the effective disposition of title 
dees not, as in some states, “impute fraud conclusively,”?? the burden 
upon the transferee to prove his good faith is nevertheless consider- 
able, and such transfers have been generally invalidated without any 
showing on the part of the creditors that actual fraud was intended. 
Should the transferor, moreover, go so far as to transfer his property 
to a third party in trust entirely for his own use, the Wisconsin 
Statutes** declare such transfers absolutely “void” as against creditors, 
and the presumption of fraud is conclusive.25 Where the transfer is 
not merely colorable, and control, possession, or other indicia of own- 
ership no longer remain in the transferor, not only must recovery be 
enforced through ancillary, rather than summary, proceedings, but, 
furthermore, the burden of proving the “fraud” under the theory 
applicable is not shifted but is always upon the complaining party who 
seeks to avoid the transfer. 


II. FRAUDULENT TRANSFERS 


Under Section 70e of the Bankruptcy Act, which was left intact, 
any transfer recoverable under the laws of any state can be recovered 
by the trustee in bankruptcy. Thus, a trustee in bankruptcy acting in 





™ Wis. Stat. (1937) §241.05. 

™ As in New York: Benedict v. Ratner, 268 U.S. 362, 45 Sup. Ct. 566 (1924) ; 
Lee v. State Bank & Trust Co., 54 F. (2d) 518 (C.C.A. 2nd, 1931). 

* Bank of Kaukauna v. Joannes, 98 Wis. 321, 73 N.W. 997 (1898). That a 
mortgage was properly and duly filed would be unavailing where the mortgagor 
can divert the proceeds derived from the sale of the mortgaged property not to 
its replenishment, but entirely to his own uses, without applying such proceeds to 
the payment of the debt secured. Such a mortgage, retaining as it does all 
rights in the mortgagor, is void as to creditors. Ross v. State Bank of Tregox, 
198 Wis. 335, 224 N. W. 114 (1929). 

“Wis. Stat. (1937) §241.01. 
* Goetz v. Newell, 183 Wis. 559, 198 N.W. 368 (1924). 
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Wisconsin, as well as the receiver or assignee in state proceedings, 
may set aside fraudulent transfers by invoking the Wisconsin Uni- 
form Fraudulent Conveyance Act.”6 


(1) Transfers fraudulent in fact 


Section 242.07 of the Uniform Act permits any creditor”’ to set 
aside any transfer of non-exempt property made, or any obligation 
incurred, with “actual intent to hinder, delay or defraud either present 
or future creditors.” Such transfers or obligations are denominated 
by the statute as fraudulent in fact. This section has its origin in the 
Statutes of Elizabeth®® and adds but little thereto. An examination 
of the cases will best disclose the meaning and construction to be 
given to this section. 

In defining what is meant by the phrase “hinder, delay or de- 
fraud,” an early Wisconsin case, Piling v. Otis,” is particularly 
helpful. In construing the language of the early enactment, the Wis- 
consin court declared : 


It is frequently the case that debtors with an honest intention 
to pay their creditors in the end, make some shift or transfer 
merely to gain time.®® 


Such an intent, the opinion went on to explain, is one to hinder 
or delay creditors and should be distinguished from the intent to 
defraud, which “as ordinarily understood, imports something of a 
more vicious character than the mere production of a delay of judg- 
ment.” In delaying, the debtor may only have intended, the court 
said, “to use the time gained by providing for full payment in the 
end.”®! In the case of fraud the intention is, of course, to evade 
payment entirely. But both intentions have equal consequences under 
this statute. In fact, the failure to use the word “or” in charging the 
jury as to the grantor’s intent to “hinder, delay or defraud,” and the 
insistence of the lower court to employ instead the conjunctive, have 
been held reversible error.*? 

Decisions defining fraud are, of course, numerous. The concept 
of showing “badges” of fraud in proving a fraudulent intent under 





™ Wis. Stat. (1937) c. 242. 

™ The status of a creditor is given to the trustee under §70c of the Bank- 
ruptcy Act, and to the receiver and assignee for the benefit of creditors under 
$128.19 (2) of the Wisconsin Statutes. 

*13 Eliz. c. 5 (1570). 

"13 Wis. 495 (1861). 

* Id. at 497. 

™ Id. at 497. 

™ Bleiler v. Moore, 99 Wis. 486, 75 N.W. 953 (1898). 
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the statute is often emphasized. One noteworthy indication of fraud, 

often referred to in the decisions, is the lack of valuable consider- 

ation®* for the transfer. However, a fair and even valuable consider- 

ation will not of itself save a conveyance which is, by other cir- 

cumstances, shown to be fraudulent in fact ;** and, conversely, it has 4 
also been held that a total lack of any consideration will not of itself, 4 
in the absence of other circumstances, show an intention to defraud 
in fact. In Banking Commission v. Buchanan*® a transfer was made 
in consideration merely of the release by the transferee of an obli- i 
gation against which the Statute of Limitations had already run. 
Nevertheless, it was held that this utter lack of what is generally con- 
sidered a valid consideration would not of itself suffice to prove that 
the transfer had been fraudulent in fact. 

It may also be noted here that the favoring of one creditor by 1 
preferring him over another is not of itself held to be fraudulent in 
fact. The payment of, or the giving of security for, an antecedent 
debt, even though creditors are necessarily delayed or hindered there- 
by, has never been held of itself sufficient to set aside a transaction as 
fraudulent in fact. A sound practical reason why such preferences 
are not construed to be conveyances to hinder or delay creditors is that 
the rule against fraudulent conveyances may be availed of not only 4 
by the representative of all creditors, but by the single creditor as 
well. “To allow such a creditor acting in his own interest alone to 
set aside a preferential transfer as one in fraud of creditors would 
amount to substituting that creditor as the person preferred in place 
of the creditor chosen by the debtor.” 

Although future creditors, as well as existing creditors, are pro- 
tected against transfers fraudulent in fact,®? the intention of the | 
grantor must be determined as of the time the transfer is executed. ql 
In Norris v. Persons*® the Wisconsin court said: | 


ss See 


pap ne SS Sa 


i 

The inquiry must be limited to the intent of the parties at the i 
time of, and in the transaction of, the conveyance, and it is quite | 
immaterial what may have been the intention of either of the 
parties formed subsequently, and in their dealings with the 
property, or in their treatment of the creditors, any further than 





i 

* As used in this connection, consideration should not be confused with those | 

cases in which the statutory “fair consideration” is involved, and only statutory 

and not actual “fraud” is considered. i 

“Fisher v. Shelver, 53 Wis. 498, 10 N.W. 681 (1881). 

227 Wis. 544, 279 N.W. 71 (1938). | 

* Irving Trust Co. v. Kaminsky, 19 F. Supp. 816, 818, (S.D.N.Y. 1937). | 

*™ Wis. Stat. (1937) §242.07. Beat v. Mickelson, 221 Wis. 176, 266 N.W. 244 | 
(1938). 

*49 Wis. 101, 5 N.W. 224 (1880). 
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that it may throw light upon the intent with which the sale was 
made. The evidence bearing upon this question will alone be con- 
sidered.®® 


However, after actual fraud on the part of the grantor is proved, 
the task of setting aside a transfer fraudulent in fact is only half com- 
pleted, for, following the prior common law, the Uniform Act pro- 
vides that where the transfer is fraudulent in fact, the conveyance, 
unlike the colorable transfer, cannot be voided if the transfer has been 
made to persons who have “without knowledge of the fraud” given 
a “fair consideration.”*° The intention and good faith of the trans- 
feree in accepting the transfer is, therefore, as important as the in- 
tention of the grantor. 

In considering the grantee’s fraud, as in considering that of the 
grantor, reference may again be made to decisions rendered prior to 
the enactment of the Uniform Law; and, in construing what is meant 
under the Act by transferees who are without “knowledge of the 
fraud,” the common law would also control. Thus, it is important to 
note that although the Act does not do so, the Wisconsin cases de- 
cided long prior to its enactment, have, in considering the intention 
of the transferee, distinguished transferees on the basis of their 
relationship to the grantor at the time of the transfer. 

In one of the first Wisconsin cases on the subject,*! the court 
used general language and stated broadly that after it had been shown 
that the transferor had intended to delay, hinder or defraud creditors, 
the property so transferred could be recovered provided that the 
transferee “knew of such intent or had knowledge of such facts and 
circumstances as would put a prudent man on inquiry.”*? This broad 
statement of the rule, however, as pointed out in a later case,** ap- 
plies only to those transferees who are not creditors of the debtor, 
and who, as strangers, are “bound at least to refrain from knowingly 
obstructing the rights of creditors.” But the case is different where 
a transferee, who is also a creditor, “in good faith takes the property 
ot his debtor in payment of his honest debt.” Enjoying that relation- 





* Id. at 102, 5 N.W. at 225. 

” Wis. Stat. (1937) §242.09. 

Where less than a “fair consideration” has been given, the statute permits the 
transferee, if he is without knowledge of the fraud, to retain the property as his 
security for repayment of whatever consideration he may have advanced to the 
grantor, no matter how small it may have been. Jd. §242.09(2); M & I Bank v. 
Stepke, 228 Wis. 39, 279 N.W. 625 (1938). 

“ Kaufer v. Walsh, 88 Wis. 63, 59 N.W. 460 (1894). 

“Id. at 69, 59 N.W. at 462. 

* Blieler v. Moore, 94 Wis. 385, 69 N.W. 164 (1896). 
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ship to the debtor, the transferee was said to be no “volunteer or 
stranger. He is restricted merely to honesty. He may not purposely 
obstruct other creditors of his debtor even to come by his own. But, 
it is no fraud upon the other creditors, although he may know or 
believe that the debtor is giving his debt a preference for the purpose 
of avoiding the payment of other debts, and that other creditors will 
thereby fail to realize their claims—provided, always, the purpose of 
the vendee is bona fide, the realization of his own debt, and he does 
not participate in the fraudulent purpose of his debtor.”** 

However, even in the case of creditors, the Wisconsin court has 
considered them according to their respective relationships to the 
transferor. Although the burden of proving fraud where the transfer 
is completed and absolute always rests upon the person attempting to 
avoid the transfer, the courts nevertheless will more closely scrutinize 
transactions where the creditor has some personal relationship to the 
grantor, particularly where the relationship is of husband and wife*® 
or father and child.*® 

There is a similar inference drawn against transfers by a debtor 
corporation to its own directors. The Federal Circuit Court of 
Appeals, quoting from a Wisconsin case, declared,** “The doctrine is 
well established here that directors of an insolvent corporation can- 
not lawfully prefer themselves over its general creditors.” However, 
there has recently developed a so-called more “modern” latitude in 
favor of directors and officers who loan their company money and ac- 
cept in exchange corporate property. In determining questions of 
actual fraud in transactions between corporations and their officers, 
the question of the financial situation of the corporation at the time 
of the transfer has been introduced. Thus, in Schmitz v. Wis. Soap 
Mfg. Co.,*8 the court admitted that transactions between a corpora- 
tion, later defunct, and its own directors and officers, must “be viewed 
with jealousy by the courts,” and that a director or officer of a cor- 
poration “will not be permitted to secure advantages by virtue of his 
position prejudicial to the interests he represents” ;*° but it neverthe- 
less held that, because at the time of the transfer the financial situ- 
ation of the corporation had not as yet prevented its customary oper- 





“Td. at 387, 69 N.W. at 164. 
“Dockery v. Isaacson, 187 Wis. 649, 205 N.W. 391 (1925). 
“Wilson v. Robinson, 83 F. (2d) 397 (C.C.A. 2nd, 1936). 
“In re Sparta Canning Co., 73 F.(2d) 732, 735 (1934). 
“204 Wis. 149, 235 N.W. 409 (1931). 

“Id. at 155, 235 N.W. at 411. 
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ation, proof of actual fraud in fact was not established. In explana- 
tion, the court said: 


It is not until a corporation ceases to be a going institution or 
its business is in such shape that the directors know or ought to 
know that suspension is impending, that its assets in the hands 
of such directors become, by equitable conversion, a trust fund 
for the benefit of its general creditors, so that if such directors 
prefer themselves over such general creditors, such action consti- 
tutes a fraud. 


The additional requirement in transactions between a corporation 
and its officers or directors that, before proving fraud in fact, there 
must first be shown knowledge in the transferee of a precarious finan- 
cial situation may have been somewhat influenced by the second type 
of transfer under the Uniform Act, where, whatever the relationship 
between the parties, knowledge of the debtor’s insolvency is requisite 
to avoiding the transfer. 


(2) Transfers fraudulent at law under the Uniform Act 


Under Section 242.04 of the Wisconsin Uniform Fraudulent 
Conveyance Act, transfers, although they be without any actual in- 
tention to hinder, delay, or defraud, can, if made “without a fair 
consideration” be voided, if the transferor, in making the transfer is, 
or is thereby rendered, “insolvent.” 

In construing the Uniform Act, it has been held that “where 
no consideration was given by the grantees, and the complaint alleges 
there was none, it is not necessary to allege or prove that the grantee 
had knowledge of a fraudulent intent harbored by the grantor.”® 
While there is no provision in the Uniform Act itself which ex- 
pressly so declares, the Act in setting up constructive fraud at law, 
as distinguished from fraud in fact, necessarily implies that a frau- 
dulent intention in the grantee need not be shown; for it is self- 
evident that where only constructive fraud is shown in the grantor, 
it would be impossible to show fraud in fact in the grantee. In any 
event, it is clear that “a transferee who has parted with no consider- 
ation which the law deems valuable should not be allowed to enjoy, at 
the expense of creditors, the fruits of the actual or constructive fraud 
on the part of the debtor,”®* though guilty of no fraudulent intention. 





Id. at 154, 235 N.W. at 411. 
™ Zuniga v. Evans, 87 Utah 198, 48 P. (2d) 513 (1935). 
"Note (1922) 17 A.LL.R. 728, 735. 
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Often, however, courts are not so frank as to state broadly that 
the good faith and honest intention of the transferee cannot save a 
conveyance fraudulent at law. An attempt is made, rather, to im- 
pute a constructively fraudulent intent to the transferee, however in- 
nocent he may in fact be. Such seems to be the tendency in Wiscon- 
sin where in no opinion has the rule been unequivocally stated. 
Thus, in Share v. Trickle,5* without a full explanation, the court held 
that the transferee’s mere general knowledge of the involved financial 
condition of her husband was sufficient to avoid a mortgage to her 
as being fraudulent at law, where the mortgage had been given to her 
while the debtor was “insolvent” and for less than a “fair consider- 
ation.” It can be assumed, however, from what has been said in other 
decisions, that, if the court had been considering fraud in fact, a more 
active participation on the part of the transferee would have been re- 
quired. As it was, the court did not consider questions as to the 
actual intention of the two parties, and confined its opinion primarily 
to a determination of the phrase “fair consideration.”™ 

Under these sections of the Uniform Fraudulent Conveyance Act, 
the term “fair consideration” may represent much less than the 
adequate or valuable consideration concept that has been developed 
in other branches of the law. Transfers of property that are made 
as security for, or in discharge of, an antecedent debt are, by the ex- 
press terms of the Act, for a “fair consideration.”™ 

This liberal construction of consideration was extended in Wis- 
consin in Pauly v. Schultz,5* where a transfer rendering the debtor 
insolvent was upheld because the transferee in releasing an antecedent 





"183 Wis. 1, 197 N.W. 329 (1924). 

“The court, however, in ascertaining the question of whether a fair con- 
sideration had passed, went beyond the express provisions of the Uniform Act, and 
declaring that “as to exempt property there are no creditors within the meaning 
of the statute” (183 Wis. at 6, 197 N.W. at 431) gave to the creditor only 
such right in the property as exceeded the value of the debtor’s own exemptions in 
the property and the value of such consideration as his wife could be said to 
have relinquished for the mortgage. Thus the wife as the transferee was given a 
right in the mortgage equal to the value of her inchoate right of dower, the home- 
stead right, and an indebtedness owed to her by her husband. 

Although it is true that under the State Act, a creditor, or the assignee or 
receiver under Chapter 128, has no rights in transfers of exempt property, it 
should be noted that the new Bankruptcy Act has changed the rule for bank- 
ruptcy and in §6 provides: “However, where a bankrupt has transferred or con- 
cealed any of his property, which is recovered or the transfer of which is avoided 


under the Act for the benefit of the estate, no exemptions shall be allowed him 


out of such property; but where the transfer was made to secure a debt, and the 
property recovered by the trustee exceeds the amount of the debt secured, the 
bankrupt may be allowed his exemptions out of such excess.” 

Wis. Stat. (1937) §242.03. 

"199 Wis. 111, 225 N.W. 731 (1929). 
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debt owed the transferee by the debtor’s wife had given “fair con- 
sideration.” 

Both Share v. Trickle and Pauly v. Schultz have been criticized 
by Professor McLaughlin in an article in the Harvard Law Review," 
where he points out that in the former the court failed to examine 
fully the good faith of the grantee, and that in the latter case the 
court protected a transferee probably colluding in the fraud. Although 
it is true that a correct application of the Uniform Fraudulent Con- 
veyance Act would, if actual fraud is shown, make irrelevant any 
discussion either of insolvency or of fair consideration, it should be 
acknowledged, nevertheless, in defense of both decisions, that in 
neither opinion is it evident that the question of fraud in fact had 
been proved or even urged.®® 

It should be noted, however, that despite the broad principles 
that have been introduced by the Uniform Fraudulent Conveyance 
Act, the Act was in no way intended to supplant the older principles 
under which transfers fraudulent in fact have always been condemned. 
It was intended at most merely to supplement them. It is still often 
best, therefore, where the transaction is fraudulent in fact, to proceed 
upon that theory rather than within the more confining limits of the 
statutory definitions which make only certain transactions fraudulent 
at law. 

Under the Uniform Act, a conveyance made without a fair con- 
sideration can also be deemed fraudulent, without any showing of 
insolvency, if the person making the conveyance intends or believes 
that he will incur debts beyond his ability to pay as they mature.*® 
This provision, involving principally a question of fact, presents less 
legal difficulties than the section involving insolvency transfers. It 
can be most easily invoked when the debtor is in a business enter- 
prise, for then the implication that the debtor did at the time intend 
to incur debts can be most readily drawn and proved. 

The burden of avoiding transfers made by debtors who are en- 
gaged in a business is lessened by the Uniform Fraudulent Convey- 
ance Act. Thus, by Section 242.05 any transfer made by such a 
debtor can be set aside, even though it does not render him insolvent, 
if it is made without fair consideration and leaves in his hands an un- 





™See McLaughlin, Application of the Uniform Fraudulent Conveyance Act, 
46 Harv. L. Rev. 404, 450. 

*In Beat v. Mickelson, 221 Wis. 176, 226 N.W. 244 (1936), in distinguishing 
the facts from those involved in Share v. Trickle, the court ruled that where a 
fraudulent intention in fact was found, the transferee had no right in the property 
for any consideration she may have been found to have given for the transfer. 

” Wis. Stat. (1937) §242.06. 
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reasonably small capital for the carrying on of his business. And the 
Act further provides that in considering transfers made by a part- 
nership “fair consideration” must be rendered to the partnership as 
distinguished from consideration to the individual partners.®° 


(3) Transfers fraudulent at law but not within the Uniform 
Fraudulent Conveyance Act 


However, where business assets such as wares and merchandise 
and fixtures are concerned, the Uniform Fraudulent Conveyance Act 
is not generally invoked, for such transfers are also governed by the 
Pulk Sales Act.*! This enactment, also available under Section 70e 
of the Bankruptcy Act to the trustee acting in Wisconsin, provides 
that when “otherwise than in the ordinary course of trade and in 
the regular prosecution of his business” a stock of merchandise or 
fixtures is transferred by a person, such transfer is “conclusively 
presumed to be fraudulent and void as against the then existing credi- 
tors” unless before the transfer becomes absolute the transferor’s 
creditors are given due and full notice of its details and an oppor- 
tunity to act. 

When the Act is complied with, creditors have ample time in 
which they may elect to take their remedies. If the Act is not com- 
plied with, questions of the debtor’s being rendered insolvent by the 
transfer, or of “fair consideration,” or of the intention of the 
transferor and the transferee’s participation therein are not involved. 
As stated in Roundy v. Hetzel :®* “It is not necessary that fraud in 
fact be established. The law provides that for failure to comply with 
it the sale is conclusively presumed to be fraudulent.” As a result, 
the sections of the Uniform Act dealing with the capital of a busi- 
ness and with partnerships are more rarely used, and decisions con- 
struing them consequently infrequent. 

Likewise, under Section 70e of the Bankruptcy Act, the trustee 
may avail himself of state statutes to set aside unrecorded transfers, 
where, as in the cases of chattel mortgages,®* consignments, and 
conditional sales,* failure to record voids the transactions as against 
creditors without notice. Under Section 128.19 the same power is 





Id. $242.08. 
@ Id. §241.18. 
"198 Wis. 492, 494, 224 N.W. 475, 476, (1929). 
“Wis. Stat. (1937) $241.10. 

“Id. §241.26. 
* Id. $122.05. 
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given the assignee or receiver acting under state liquidation proceed- 
ings. 

Under Section 67d all the provisions of the Uniform Fraudulent 
Conveyance Act have been enacted into the new Bankruptcy Act, 
except that recovery is limited to those transfers made within one 
year prior to the date of the filing of the petition in bankruptcy. The 
section was, of course, introduced to make available to trustees acting 
in jurisdictions where the Uniform Fraudulent Conveyance Act has 
not been adopted the advantages under that Act. In states where the 
Uniform Act has been adopted, procedure under Section 67d might 
be actually disadvantageous in view of the fact that recovery is 
limited to transfers made within one year of bankruptcy. By availing 
himself of the Uniform Act under Section 70e, this limitation would 
not confront the trustee in bankruptcy. 

However, in Section 67d(3) the Bankruptcy Act has enacted one 
section, not contained in the Uniform Act, which might on occasion be 
of some value even to the trustee acting in Wisconsin. The additional 
section was most likely adopted to overcome certain contradictions 
found in the decisions of the lower federal courts, and, furthermore, 
to overrule certain language of the Supreme Court in Dean v. Davis.® 
In that case the transferee had paid a substantial sum of money in 
consideration for the property he received from the bankrupt. He 
knew, however, that the money which he gave for the property was 
to be used for the purpose of effecting a preference, voidable under 
the Bankruptcy Act, in favor of a creditor of the transferor. Al- 
though the Court found that the transferee had not only knowledge of 
the debtor’s intended use of the money, but also had actually par- 
ticipated in the fraud, the language of the decision nevertheless in- 
dicated that without such actual participation in the fraud the trans- 
feree would have been permitted to retain the property. By advanc- 
ing the money, it was pointed out, he had given good and valuable 
consideration, and the transfer, therefore, could not have been held 
fraudulent at law. While this may have been a proper statement, it 
did nevertheless point out means of evading not only the regulations 
as to the fraudulent conveyances, but also those relating to prefer- 
ences. 

Now, however, by invoking the new Section 67d(3), the trustee 
is enabled to reach such transactions even though they be not fraudu- 
lent in fact. Under this section the trustee can have satisfaction either 
by proceeding against the transferee to avoid the transfer so made as 





242 U. S. 438, 37 Sup. Ct. 130 (1917). 
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fraudulent at law, or by proceeding under Section 60 on the theory 
that a voidable preference was given to the creditor who received the 
money. In other words the trustee under this section may set aside 
a transfer made within four months of the bankruptcy where it is 
shown that the transferee knew the consideration he advanced was to 
be used by the bankrupt to effect a voidable preference. This right 
of election has not as yet been enacted for the use of the receiver 
or assignee under Chapter 128 of the State Act. 


III. PREFERENCES 


The law on the recovery of preferences is purely statutory, being 
derived under state proceedings from Section 128.07 and under bank- 
ruptcy proceedings from Section 60. Under the new Bankruptcy Act, 
this section now provides substantially as follows: If a creditor re- 
ceives property within four months prior to the court proceedings 
even though it be in good faith, the effect of which will be “to enable 
such creditor to obtain a greater percentage of his debt than some 
other creditor of the same class,” such transfer is deemed a voidable 
preference and can be recovered from the creditor, if, at the time of 
the transfer, the creditor had “reasonable cause to believe that the 
debtor was insolvent.” Similar language in Section 128.07 gives the 
assignee for the benefit of creditors, or the receiver, in state court 
proceedings, substantially similar rights, differing in application in 
only the less important details. 

Unlike other voidable transfers, a preference cannot be voided 
by creditors alone, but can be recovered only by the trustee in bank- 
ruptcy or by the assignee or receiver in state insolvency proceedings. 
And recovery is limited to transfers made to persons who are, at the 
time of the transfer, creditors of the transferor and receive their 
transfer for an antecedent debt, all to the diminution of the debtor’s 
estate.®? 

Although the sections of the Bankruptcy Act on preferences have 
been rephrased, the changes have been primarily to settle doubts that, 
despite amendments made in previous years, had still persisted. Thus, 
the Act itself now makes clear that the test, to determine whether 
a creditor has received a preference, depends upon whether, by reason 
of the transfer, he receives a greater percentage of his debt than is 





“It is this element in a preference that has led the court to hold that the 
conditional sale cannot, even when unfiled, be held invalid as a preference. Deere 
Plow Co. v. Edgar Farmer Store Co., 154 Wis. 490, 143 N.W. 194 (1913). Ina 
chattel mortgage where title had been in the debtor and not in the seller, the 
situation is different. 
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received by the other creditors of his class after the distribution of 
dividends, and not whether he would have received a greater per- 
centage if a distribution had been made at the time of the transfer. 
The amendment, however, merely enacts into the Act the decision of 
the United States Supreme Court in Palmer v. Brown,®* where 
Justice Brandeis wrote: 


Whether a creditor has received a preference is to be de- 
termined not by what the situation would have been if the debtor’s 
assets had been liquidated and distributed among his creditors 
at the time the alleged preferential payment was made, but by the 
actual effect of the payment as determined when bankruptcy re- 
sults. The payment on account of say 10% within the four 
months will necessarily result in such creditor receiving a greater 
percentage than other creditors, if the distribution in bankruptcy 
is less than 100%.®® 


This decision, construing the language of the former Act, which 
was similar to that now contained in the Wisconsin statute,”° would 
doubtlessly control rulings as to preferences under the State Act as 
well. 

However, as in all types of voidable transfers, the elements which 
constitute a voidable preference, other than whether the creditor re- 
ceived a greater percentage of his debt, are determined by the facts 
as they existed as of the time the transfer was made. Whether the 
debtor was insolvent is determined as of that time."! The test used 
is the usual bankruptcy test, that is,—a debtor is insolvent, not if he 
is “unable to pay his debts as they become due in the ordinary course 
of business,” but, rather, if “the aggregate amount of the debtor’s 
available property and assets is insufficient in amount, at a fair valu- 
ation, to pay his debts.”"* 

Under the prior Bankruptcy Act and under the present Wis- 
consin statute a preference was voidable if the creditor had reason- 
able cause to believe he was receiving a preference. Under the pres- 
ent Bankruptcy Act, however, a preference is voidable if the creditor 
had knowledge that the debtor was insolvent. This modification is 





297 U. S. 227, 56 Sup. Ct. 450 (1935). 

"Id. at 229, 56 Sup. Ct. at 451. 

Section 128.07, dealing with preferences in state insolvency proceedings, was 
adopted in 1937. Since the section was patterned after the then existing provision 
of the Bankruptcy Act, the legislature probably intended it to operate with much 
the same effect, and decisions construing the latter section will undoubtedly be 
given great weight. 

"Irving Trust Co. v. Jacob Weckstein & Sons, Inc., 64 F. (2d) 333 (C.C.A. 
2d 1933). 

™ Suffel v. McCartney National Bank, 127 Wis. 208, 106 N.W. 837 (1906). 
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not as important as the language might indicate. A study of the de- 
cisions under the former Act show that the courts, in ascertaining 
what might have led a creditor to believe he was receiving a prefer- 
ence, have decided that “If a creditor has reasonable cause to be- 
lieve that the debtor is insolvent, then the creditor has reasonable 
cause to believe that a preference is intended.”"* The Wisconsin 
Supreme Court, in deciding whether a creditor had “reasonable 
cause to believe the transfer would effect a preference,” discussed at 
length facts that would have a bearing on the proof and said: 


It is not necessary to prove that the transfer was intended by 
either party as a preference. . . . It will be seen that it is the 
effect of the transfer rather than the intent of the debtor or 
creditor which is controlling when the insolvency of the debtor 
is shown." 


It may also be observed from the above excerpt that questions 
of good faith or intent to defraud are not to be considered. The 
theory of the voidable preference is not based upon conceptions of 
culpability on the part of either party to the preference. As stated 
by the court in the same decision: 


Preferences may be set aside by the trustee on the theory that 
equality between creditors of the same class is equity; that it is 
better administration of justice that there should be such equality 
than that a favored few, even though they may be diligent, 
should receive the lion’s share of the estate. In a preferential 
transfer the fraud is constructive or technical, consisting in the 
infraction of that rule of equal distribution among all creditors 
which it is the policy of the law to enforce when all cannot be 
fully paid.75 


The opinion in Jderstine v. National Discount Co." is particularly 
lucid in excepting from the law of preferences any questions of fraud, 
and in showing that any connection in the two concepts has not been 
derived from the legal relationship between the two, but from a 





™ In re Andrews, 135 Fed. 599, 600 (Mass. 1905). 

“Goetz v. Zeif, 181 Wis. 628, 638, 195 N.W. 874, 878 (1923). (Italics sup- 
plied). Justice Winslow, in an early Wisconsin decision, wrote: “Could a creditor, 
to whom the utterly insolvent and practically hopeless condition of his debtor had 
been fully explained at the time he received a payment or transfer, be heard to say 
with any reason that the facts known to him did not give him reasonable cause 
to believe that a preference was intended? We think not. A finding to the con- 
trary could hardly be sustained.” Claridge v. Evans, 137 Wis. 218, 233, 118 N.W. 
803, 804 (1908). 

* 181 Wis. at 642, 195 N.W. at 879. 
227 U. S. 575, 33 Sup. Ct. 343 (1912). 
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logical misconception in the use of the two words “fraud” and 
“prefer.” The court said: 


There is no necessary connection between the intent to de- 
fraud and that to prefer, but inasmuch as one of the common 
incidents of a fraudulent conveyance is the purpose on the part 
of the grantor to apply the proceeds in such manner as to prefer 
his family or business connections, the existence of such intent 
to prefer is an important matter in determining whether there 
was also one to defraud. But, the two purposes are not of the 
same quality, either in conscience or in law, and one may exist 
without the other. The statute recognizes the difference between 
the intent to defraud and the intent to prefer, and also, the dif- 
ference between a fraudulent and a preferential conveyance. One 
is inherently and always vicious; the other innocent and valid 
except when in violation of the express provisions of a statute. 
... A fraudulent conveyance is void regardless of its date; a 
preference is valid unless made within the prohibited period.” 


The most consequential modification made by the new Bankruptcy 
Act appears to be in the determination of the four months period. 
The Act” now reads that a transfer shall be deemed as having been 
made “when it became so far perfected that no bona fide purchaser 
from the debtor and no creditor could thereafter have acquired any 
rights in the property superior to those of the transferee.” Thus, 
where recording is necessary to protect the transferee from either 
bona fide purchasers or creditors of the transferor, the instrument 
of transfer must be recorded four months prior to the filing of the 
bankruptcy petition. 

Before the amendment introduced in 1926, the Federal Bank- 
ruptcy Act had provided’® that the four months period should not 
expire until four months after the transfer had been filed or recorded 
where filing or recording was “required.” This single word “re- 
quired” was construed by the United States Supreme Court in a 
series of decisions as contemplating only transfers which required 
recording in order to make the transfer good against some creditor 
whom the trustee represents or whose place he is entitled to take. 





"Id. at 582, 33 Sup. Ct. at 345. 


™ Section 60a, prior to 1926, in defining a preference, read in part as follows: 
(a) “. . . Where the preference consists in a transfer such period of four months 
shall not expire until four months after the date of the recording or registering 
of the transfer, if by law such recording or registering is required.” 

Section 60b, the enforcing provision, read in part: (b) “If a bankrupt shall 
have . . . made a transfer of any of his property, and if at the time of . . - re- 
cording or registering of the transfer, if by law recording or registering thereof is 
required . . . it shall be voidable by the trustee.” 





— + — 











——————— 








May] COLORABLE TRANSFERS 379 


In the well-known case of Carey v. Donahue,®® the Court dealt with 
an Ohio statute which rendered unrecorded transfers void only as 
to subsequent bona fide purchasers. In the course of the opinion the 
Court said: 


In the present case there was no requirement of recording 
in favor of creditors, either general creditors or lien creditors. 
The requirement of the applicable law was solely in favor of sub- 
sequent purchasers without notice. These subsequent purchasers 
are entirely outside the purview of the bankruptcy act. The 
proceeding in bankruptcy is not, in any sense, in their interest, 
and the trustee does not represent them. . . 8? 


On this reasoning the Court held that the words “required to be 
filed” must be construed to refer to such requirement of registry 
or record which had been established only for “creditors—the persons 
interested in the bankrupt estate, and in whose behalf or in whose 
place the trustee is entitled to act.’”** The Wisconsin court appears 
to be in accord.** 

A later Supreme Court case,** following the Carey decision, in- 
volved a Georgia recording statute. Under the Georgia statute, re- 
cording was required of chattel mortgages in order to render them 
valid as against creditors of the mortgagor who had affixed a lien 
against the property prior to the mortgage recording. The Court, 
however, held a chattel mortgage recorded the day preceding the 
filing of the bankruptcy petition good against the trustee in bank- 
ruptcy. The opinion, written by Justice McReynolds, held that the 
trustee achieved the position of a creditor with a lien as of the date 
the petition was filed, and not retroactively. The trustee, therefore, 
acquired the status necessary to void the transfer under the Georgia 
statute too late——in the words of the decision, “after the event.” 
Under the decision, before a trustee could void a preference, he 
must have “in fact represented or be entitled to take the place of 
some creditor whose claim actually stood in a superior position to the 
challenged transfer while unrecorded within the specified (four 
months) period.” Since “no one concerned in the distribution of 





© 240 U. S. 430, 36 Sup. Ct. 386 (1915). 

™ Id. at 438, 36 Sup. Ct. at 389. 

"Id. at 438, 36 Sup. Ct. at 389. 

* Deere Plow v. Edgar Farmer, 154 Wis. 490, 143 N. W. 194 (1913). The 
court points out that no creditor acquired any specific interest in the property 
while the conditional sales contract was not on file as req 

“Martin v. Commercial Bank, 245 U. S. 513, 38 Sup. Ct. 176 (1917). 
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the estate actually held rights superior to the mortgage”®> while un- 
recorded, the mortgage was valid in bankruptcy. 

In order, it is thought, to overrule these decisions, the section on 
preferences was amended in 1926. In defining preferences under 
Section 60a, it was provided that the date of recording the trans- 
fer was to be considered the date of the transfer where recording 
was not only “required,” as the Act had previously stated it, but 
also where recording was “permitted.” However, for no known 
reason, no change at all was made in the succeeding section of the 
Act, the enforcing provision. Section 60b still set the date of the 
transfer as the date of recording for those transfers for which re- 
cording was “required.” 

Although the inconsistency led to no little confusion, this section 
remained in its ambiguous state until the Chandler Act entirely re- 
phrased the whole section. In the interim, the cases decided before 
1926 were often questioned, but were nevertheless not overruled in 
many of the federal districts, and only partially overruled in others.®" 





Id. at 519, 38 Sup. Ct. at 178. 

* Section 60a, after the 1926 amendment, was changed only to the extent that 
the sentence defining the preference, and quoted in note 79, supra, then read: 
“. . . Where the preference consists in a transfer such period of four months 
shall not expire until four months after the date of the recording or registering 
of the transfer, if by law such recording or registering is required or permitted.” 
(Italics supplied). 

In 4 Remington, Bankruptcy (4th ed. 1935) §1790 et seg. the question of the 
effect of the 1926 amendment is discussed at length and the author comes to the 
conclusion that §60 should be construed as though it read as follows: “Where 
the preference consists in a transfer such period of four months shall not ex- 
pire until four months after the date of recording or registering the transfer, if 
by law such recording or registering is required in order that the transfer may 
be valid as against creditors, or if by law such recording or registering is permitted, 
and if done prevents creditors’ rights attaching or otherwise affects creditors’ 
rights.” (Italics supplied). It should be noted that this construction does not 
effect the complete change, so as to include bona fide purchasers, that was per- 
haps intended by the amendment but not finally achieved until the passage of the 
Chandler Act. 

James Angell McLaughlin in Amendment of the Bankruptcy Act, 40 Harv. 
L. Rev. 341 (1927) referred to the 1926 amendment as “nugatory”, and wrote: 
“Unless the courts exercise an unwonted benevolent partiality to the assumed 
intention of Congress this amendment accomplishes practically nothing. It is in- 
ferentially an attempt to reverse the rule of Martin v. Commercial Bank (the case 
involving the Georgia recording statute, discussed above) and other cases to the 
effect that a transfer by the bankrupt cannot be voided as a preference on the 
ground that the transfer was not recorded unless record is required to make the 
transfer good against some creditor whom the trustee represents or whose place 
he is entitled to take . . . the result attempted is probably not achieved at all.” 
Id. at 374. 

McLaughlin’s prediction was true; Remington’s confusion, prophetic. 

* In the fourth circuit, the Circuit Court of Appeals found it “significant” that 
only the first paragraph of the section had been changed and that §60b was still 
confined to recording required by law as distinguished from recordings permitted 
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Under the new Act, however, there should be no further con- 
tradictions in the rulings or further doubt as to the congressional in- 
tention. Where a transfer must be recorded to make it good against 
any party, creditor with lien, creditor without lien, or even subse- 
quent purchaser,—until it is, in the words of the Act, “good against 
the whole world,”—the date of its recording, and only that date, 
can be considered in determining the four months period for pref- 
erences.®® 


Not only does the present section, as amended, change some of 
the rulings on recording transfers, but also decisions upholding what 
the courts have called equitable liens. Along logic similar to that 
of the decisions on unrecorded transfers, it had been held for many 
years that if an agreement to pledge certain assets had been made 
prior to the four months period, even though the actual transfer pur- 
suant to the preceding pledge agreement were made within the four 
months period, and at a time when the transferee had knowledge of 
his debtor’s insolvency, the property transferred could not be re- 
covered as a preference. The courts held in such situations that the 
transferee, although actual transfer of possession had not been made, 
had an equitable and enforceable right in the property prior to the 
four months period. In the principal case on the subject® certain 





by law. In that circuit, it was accordingly held that the amendment to §60a had 
been intended merely so that its language might conform to §3 of the Bankruptcy 
Act, which pertains to the time within which a petition in bankruptcy may be 
filed after the commission of an act of bankruptcy, and refers to transfers for 
which recording is both required or permitted. In re Cunningham, 64F. (2d) 296 
(C.C.A. 4th, 1933). 

In the seventh circuit, the Circuit Court of Appeals in attempting to give effect 
to what it considered the attempt of Congress to overrule Carey v. Donahue, de- 
clared its independence of the “limited” meaning given the word “required” under 
the Supreme Court decisions. Foltz v. Davis, 68 F. (2d) 495 (C.C.A. 7th 1934). 
However, the great portion of the opinion must be considered as dictum, since 
the court, in its concluding paragraph, rightly found that the Illionis statute in- 
volved did, by its own terms, actually “require” recording against creditors. 

On the other hand, in the sixth circuit, the Circuit Court of Appeals, as 
recently as April, 1938, in commenting on this view of the seventh circuit that 
the amendment had inferentially overruled the decision in Carey v. Donahue, 
declared: “We have found in the records of the Congress no support for this 
inference save such as may arise from the time sequence, and the fact that 
more than ten years elapsed between decision and amendment would seem to repel 
it.” In re Willoughby, 95 F. (2d) 932 (C.C.A. 6th 1938). 

* Section 60 of the present Act now reads in part: “In computing the period 
of four months . . . the period shall start to run when the transfer has become 
so far perfected that the rights of a bona fide purchaser or creditor of the 
debtor would not be superior to those of the transferee, (in other words, when 
the debtor has done everything required of him under applicable state law in 
order to make the transfer so complete that it would be good against the whole 
world) .” 

Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657 (1911). 
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securities which had been pledged by the bankrupt many years be- 
fore had, nevertheless, remained in his possession until shortly before 
tankruptcy, although he had agreed to exercise no control over them. 
At that time they were turned over to the pledgee, who then had 
knowledge of the transferor’s insolvency. Justice Holmes, in writing 
the opinion, said:* “There can be no doubt that before the bank- 
ruptcy the creditor had an equitable right at least to possession if it 


wanted it. . . . When the creditor took the securities it only exer- 
cised a right that had been created long before the bankruptcy and 
in good faith. . . . While the phrase ‘equitable lien’ may not carry 


the reasoning further or do much more than express the opinion 
of the court that the facts give a priority to the party said to have 
it, we are of the opinion that the agreement created such a lien at 
least.” As an equitable lien, the Supreme Court held the transfer 
valid as against the trustee in bankruptcy. 

It is true that the Bankruptcy Act was amended® so as to en- 
large the title of the trustee, and thereby modify to some extent the 
doctrine of the equitable lien. In later cases, it has been held, for in- 
stance, that a valid equitable lien could not be created by a mere 
promise to transfer, but, in order to be valid against a trustee in bank- 
ruptcy, the agreement to transfer or pledge must not permit the 
transferor to sell or use the property and should generally be fol- 
lowed by some constructive transfer of possession.*? However, the 
fundamental doctrine, despite the succeeding amendments to the Act, 
had not been greatly impaired, and once an equitable lien was proved 
and established, even under the most recent cases, it could not be set 
aside as a preference.** 

Since, however, as said by Justice Rosenberry,®* “The doctrine 
of equitable liens is a very liberal and generous one, and is not re- 
stricted by the application of ordinary rules of law,” further dis- 
cussion of what have heretofore been considered valid equitable liens 
beyond the reach of the trustee in bankruptcy will not be attempted. 
Under the present amendments pertaining to preferences, equitable 





* Td. at 98, 32 Sup. Ct. at 659. 

" The amendment in 1910 by §47a(2) of the former Bankruptcy Act gave to 
the trustee the “rights, remedies, and powers of a creditor holding a lien by legal or 
equitable proceedings thereon.” 

* In re N. Y. & Baltimore Transport Co., 276 Fed. 145 (Del. 1921) ; Hayes v. 
Gibson, 279 Fed. 812 (C.C.A. 3rd, 1922). 

* Slack v. Gunerius, 67 F. (2d) 852 (C.C.A. 7th, 1933). The doctrine was 
most readily applied where the transferred property was intangible and so not 
easily capable of manual possession, such as the accounts receivable of a going con- 
cern. Okin v. Goldman, 79 F. (2d) 317 (App. D.C. 1935). 

* Bartholomew v. Thieding, 225 Wis. 135, 138, 273 N.W. 468, 470 (1937). 
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liens must now stand valid in bankruptcy not only against the credi- 
tors, as previously provided, but as against bona fide purchasers as 
well. It will, therefore, serve our purpose merely to venture here the 
prediction that much of the doctrine of equitable liens can be said 
to be abolished by the new amendments. 

In the Wisconsin Statutes, preferences are dealt with in Sec- 
tion 128.07. This section, generally patterned after the former Bank- 
ruptcy Act (with the exception that it has no reference to the 
recording date) was in its present form enacted in 1937. It can be 
assumed that cases construing this section will be influenced by the 
decisions construing the section on preferences as they formerly ex- 
isted under the Bankruptcy Act. So, unless the section be changed 
so as to conform to the present bankruptcy section, the assignee and 
receiver under the State Act will not have the same rights against 
preferences as the trustee in bankruptcy has. In one small particular, 
however, he still has an advantage. He is, unlike the trustee in 
bankruptcy under the new Act, allowed the privilege, once the pref- 
erence has been established, of electing whether he wishes to take the 
property that was transferred in specie, or to take its money value 
as of the date when transferred. Under the Chandler Act, princi- 
pally because it was thought that the right to elect worked harshly on 
the transferee in those instances where the value of the property 
greatly diminishes pending litigation, the trustee in bankruptcy no 
longer®* has that right of election. Under the new Act, he must 
take the property in specie if it has not been converted, and can 
obtain its money value only from those who convert the property with 
knowledge of the preference. 


CoNCLUSION 


The successive amendments to the Bankruptcy Act and the State 
Act which pertain to colorable transfers, fraudulent conveyances and 
preferences effect, it will be noted, an increasingly greater equality 
among creditors. Although there is a tendency to distribute a con- 





“Certain statutory liens which have always been protected under the prior 
law are expressly excepted from the now broad recording requirements of §60 
by the special enactment of two new sections, 67b and 67c. Under these sec- 
tions, it is provided expressly that all “statutory liens” arising by state or federal 
statute in favor of employees, contractors, mechanics, or “any other classes of 
persons” are valid even though they arise and are not perfected within the four 
months’ period and while the debtor is insolvent. 

* Even under the former Act, the trustee was limited in the exercise of this 
privilege, as where the transfer had been made as security for an indebtedness of 
the re In re Progressive Metal and Refining Co., 283 Fed. 900 (C.C.A. 7th, 
1922). 
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tinually greater share from the liquidated estate to creditors in 
general, the result in so doing is to allow a lesser share to the more 
diligent creditor who by taking collateral or other security has at- 
tempted in some manner to protect himself. As a result, care must 
be taken in the drafting of such legislation that the rehabilitation 
that is sought for the debtor does not instead effect a rehabilitation 
for the least deserving creditors. Such a result is not only not de- 
sired by the more diligent creditor who must sacrifice his property 
rights therefor, but also by the debtor who, even though he have 
adequate security, may find as a result an increasing difficulty in 
obtaining credit when he is most deserving and in greatest need of it. 
Courts in giving the Act, particularly in the field of preferences, a 
limited construction have been led primarily by considerations fav- 
oring the creditor who has in good faith attempted to assure himself 
of repayment. 

The criticism of having pursued too far the tendency to effect 
arn equality among creditors cannot, however, be leveled against the 
present Chandler Act. The Act has not attempted far reaching or 
revolutionary changes in the field of voidable transfers. The policy 
has been rather, in the words of Judge Johnson, now of the Chi- 
cago bar, “to clarify the confusion arising from conflicting provisions, 
to add omitted essentials, to perfect the system, strengthen the pro- 
cesses of administration and modernize the law in accordance with a 
pronounced public policy for the enforcement of a greater degree of 
commercial honesty.”®* 





“In a commentary on the Chandler Act that appears in the appendix to 11 
U‘S.C.A. §1 (Supp. 1938). 
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ARREST WITHOUT WARRANT 


Tuomas S. STONE 


No one will deny that if an officer makes an arrest upon a valid 
warrant, he is fully protected against liability if he arrests the per- 
son for whom it was issued. The real difficulty arises in determining 
if an arrest by an officer is legal when it is made without a warrant, 
especially when the offense for which the arrest is made is of a lesser 
degree than a felony. 

Under the strict common law rule, an officer had authority to 
arrest without a warrant for a misdemeanor, provided that the mis- 
demeanor amounted to a breach of the peace’ and was committed in 
the presence of the officer.2 The officer might also arrest a person 
to prevent him from committing a misdemeanor which would have 
been a breach of the peace had the attempt been translated into action.® 
The arrest had to be made at the time of the offense or upon im- 
mediate pursuit.* 

These common law powers have been considerably broadened by 
statute. For example, in Wisconsin® police officers are given the 
right to arrest without process every person found in the city in 
a state of intoxication, or engaged in any disturbance of the peace, 
or violating a city ordinance or state law. It is this last clause in 
particular which gives the officers a power of arrest of a much 
broader scope than they would otherwise possess. City ordinances 
and state statutes proscribe a multitude of offenses which were not 
misdemeanors at common law, for which an officer may arrest with- 
out warrant by virtue of the power given him by this statute. In 
listing the offenses for which a police officer may arrest without war- 
rant, consideration must also be given to the almost indefinable 
offense of “disorderly conduct,” which is generally forbidden by city 
ordinances.® 





* Commonwealth v. Wright, 158 Mass. 149, 33 N.E. 82 (1893); Sarah Way’s 
Case, 41 Mich. 299 (1879); Rex v. Bright, 4 Car. & P. 387 (N.P. 1830). 

* Fox v. Gaunt, 3 B. & Ad. 798 (K.B. 1832). 

* Collyer v. S. H. Kress Co., 5 Calif. (2d) 175, 54 P. (2d) 20 (1936); Miller v. 
New York Rapid Transit Corp., 251 App. Div. 840, 296 N. Y. Supp. 715 (2d Dep't. 
1937); Hughes v. State, 145 Tenn. 544, 238 S.W. 588 (1922). 

“Quinn v. Heisel, 40 Mich. 576 (1879); Pinkerton v. Verberg, 78 Mich. 573, 
44 N.W. 579 (1889); Fox v. Gaunt, 3 B. & Ad. 798 (K. B. 1832). 

* Wis. Stat. (1937) §62.09(13). 

*The broad scope of the term “disorderly conduct” is well set forth in the 
following quotation from 18 C. J. 1216: “Under the modern statutes and ordinan- 
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Railroad policemen, employed and paid by the railroad, are 
given powers on or about railroad property which are nearly as 
broad as those possessed by city officers.” Sheriffs, their deputies 
and undersheriffs, and coroners and constables likewise have the 
power to arrest without warrant, although it is not so clear that their 
powers exceed those given them by the common law.® 





ces relating to disorderly conduct, it may be said in general that words and acts 
which tend to disturb the peace or endanger the morals, safety, or health of the 
community, or of a class of persons, or of a family, are punishable. There is no 
definite, certain, and generally accepted definition of the term ‘disorderly con- 
duct’ under these statutes and ordinances, which vary in both scope and phrase- 
ology. It is obviously impossible in a statute or ordinance to specify and particular- 
ize all of the acts which would constitute disorderly conduct . . . it is generally a 
question for the magistrate whether or not the particular act complained of is 
comprehended within the expression ‘disorderly conduct.’” 

"Wis. Stat. (1937) $192.47 reads as follows: “Railroad police; oath; powers, 
Any railway company may, at its own expense, appoint and employ policemen at 
such stations or other places on the line of its road within this state as it may 
deem necessary for the protection of its property and the preservation of order 
on its premises and in and about its cars, depots, depot grounds, yards, buildings or 
other structures. Each policeman shall take an oath to support the constitution 
of the United States and showing that he is a citizen of the United States and 
shall file the same in the office of the commission. Every such policeman shall, 
when on duty, wear a shield furnished by said company bearing the words 
‘Railroad Police’ and the name of the company for which he is appointed. Said 
policemen may arrest, with or without warrant, any person who in their presence 
shall commit upon the premises of any such company or in or about its cars, 
depots, depot grounds, yards, buildings or other structures any offense against 
the laws of this state or the ordinances of any town, city or village, and shall 
also have the authority of sheriffs in regard to the arrest or apprehension of any 
such offenders in or about the premises or appurtenances aforesaid; but in case 
of the arrest, by any such policeman, of any person without warrant he shall 
forthwith take such offender before some magistrate having jurisdiction and make 
complaint against him. Every railway company shall be responsible for the acts 
of its policemen.” 

* Wis. Stat. (1937) $59.24 states the powers of sheriffs in the following lan- 
guage: “Peace maintenance; powers and duties of peace officers. Sheriffs and 
their undersheriffs and deputies shall keep and preserve the peace in their respective 
counties, and quiet and suppress all affrays, routs, riots, unlawful assemblies and 
insurrections; for which purpose, and for the service of processes in civil or crim- 
inal cases and in the apprehending or securing any person for felony or breach 
of the peace they and every coroner and constable may call to their aid such 
persons or power of their county as they may deem necessary.” 

It is.to be noted that the foregoing statute does not definitely say that sheriffs, 
undersheriffs, and deputy sheriffs, have the right to arrest without warrant, but it 
‘has been so interpreted by the courts. 

In Hoch v. State, 199 Wis. 63, 65, 225 N.W. 191, 192 (1929), the court 
said, in referring to a sheriff: “There was a violation of law in his presence. 
It was his duty to arrest the offender.” The court also referred to “the duty of 
the sheriff, lawfully present, to arrest offenders or to prevent the commission 
of crime.” Id. at 66, 225 N.W. at 192. 

In Wilgus, Arrest Without a Warrant (1924) 22 Mich. L. Rev. 541, 561, it 
is said: “In this country sheriffs, and their deputies ... are ‘peace officers,’ 
clothed with the powers, charged with the duties, and protected in executing them, 
as the similar officers in England are.” 
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Being possessed of this power to arrest persons committing, or 
threatening to commit, minor offenses, it naturally becomes important 
for an officer to know in what circumstances an arrest of this nature 
may endanger him to a suit for damages for false arrest and for the 
false imprisonment arising out of the restraint following the arrest. 

The entire question is whether or not the arrest and the con- 
sequent restraint is lawful. The extent or duration of the restraint is 
immaterial,® except, of course, to show the amount of damage suf- 
fered once illegality is established. 

When an officer arrests a person whom he clearly has no common 
law or statutory right to arrest, there is no question as to his liability. 
Such would be the case, for example, if an officer deliberately arrested 
an innocent bystander who had committed no violation of law, or if 
an officer without process arrested an offender for a misdemeanor not 
committed in the officer’s presence. But a closer question is whether 
the officer is liable if he arrests one whom he honestly believes is 
committing an offense in his presence, but who actually is not violat- 
ing the law. Some jurisdictions hold that the officer must actually 
know an offense is being committeed and would hold him liable in 
such circumstances.1° The majority of jurisdictions, however, hold 
that it is not essential that the officer arresting without a warrant 
absolutely know that an offense is being committed in his presence, 
and rule that a bona fide belief on his part that it is being committed 





*“¢The true test seems to be, not the extent of the restraint, but the law- 
fulness thereof.’ 11 Ruling Case Law, 794.” Weiler v. Herzfeld-Phillipson Co., 
189 Wis. 554, 557, 208 N.W. 599, 601 (1926). 

In Tredway v. Birks, 59 S. D. 649, 653, 242 N.W. 590, 591 (1932), it is 
said: “The action of false imprisonment cannot be manifested if the imprison- 
ment is under legal authority. 25 C. J. 445.” 

It is in this respect that an action for false imprisonment differs materially 
from an action for malicious prosecution. In malicious prosecution, in order 
to make out a case, the plaintiff must show that he was arrested by legal process. 
On the other hand, in an action for false imprisonment he must allege that he 
was arrested without legal authority. See, for example, Davis v. Pacific Telephone 
& Telegraph Co., 127 Calif. 312, 321, 57 Pac. 764, 765 (1899); Hine v. Kzewski, 
112 N.J. L. 429, 431, 170 Atl. 825, 827 (1934) ; Stork v. Evert, 47 Ohio App. 256, 
258, 191 N.E. 794, 796 (1934); Murphy v. Martin, 58 Wis. 276, 278, 16 N.W. 
603, 605 (1883). 

Malice, though the very essence of an action for malicious prosecution, is 
completely immaterial in an action for false arrest and false imprisonment, be- 
cause if an arrest is lawful no damages whatsoever can be recovered regardless 
of how malicious the arrest might be. See Reilly v. United States Fidelity and 
Guaranty Co., 15 F. (2d) 314, 315 (C.C.A. 9th, 1926) ; Damilitis v. Kerjas Lunch 
Corp., 165 N. Y. Misc. 186, 300 N. Y. Supp. 574, 577 (1937). 

* Roberson v. State, 43 Fla. 156, 29 So. 535 (1901); Hughes v. State, 2 Ga. 
App. 29, 58 S. E. 390 (1907) ; State v. Gartland, 304 Mo. 87, 263 S.W. 165 (1924); 
Hurd v. State, 119 Tenn. 583, 108 S.W. 1064 (1907) ; Hughes v. State, 145 Tenn. 
344, 238 S.W. 588 (1921). 
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is enough." Wisconsin adheres to this latter school of judicial 
thought. Our supreme court has said: 


If, however, the defendant, under the situation as presented to 
him, had reasonable ground to disbelieve the statement that the 
conditions of the statute as to registration had been complied with 
by plaintiff, then he might still be justified in the eye of the law 
in making the arrest although, as a matter of fact, the plaintiff 
may not have committed the offense ; for the police officer charged 
with the duties and responsibilities that such officers are is not 
required to justify his action in making an arrest by a subsequent 
showing that as a matter of fact the offense was committed. It 
is sufficient if he has reasonable ground for believing that the 
offense has been committed by the person whom he then arrests. 

[The court refers to] this material distinction between that 
which is necessary to sustain a conviction for an offense and that 
which is sufficient to justify an officer in arresting for the sup- 
posed commission of such an offense. . . .!* 


If, before the arrest, the person to be arrested admits that he is 
committing an offense, the offense is generally held to be committed 
in the presence of the officer who heard the admission, and if the 
arrest follows such admission, it is legal.’ 

It is also the established rule that there need not be an actual 
violation of law at all for an arrest without a warrant, but that an 
officer may arrest in order to prevent a violation of law or breach of 
the peace, even though such a violation or breach would in itself be 
no more than a misdemeanor or a statutory violation of a lesser 
dignity.4* It is therefore logical to presume that here again we have 
a situation where the officer is required to have no more than a 
bona fide belief that an offense was about to be committed. It would, 
of course, be impossible in almost all cases for him to show to an 
absolute certainty that a violation of law certainly would have oc- 
curred but for the intervention of the arrest. This rule, followed by 
Wisconsin and the majority of states, is a rule of reason. The other 
rule would obviously hamper the practical efficiency of any police 
officer. As has been said: 





™ United States v. Rembert, 284 Fed. 996 (S.D. Tex. 1922); Weaver v. 
McGovern, 122 Ky. 1, 90 S.W. 984 (1906); Commonwealth v. Rubin, 82 Pa. 
Super. 315 (1923); see Mackie v. Ambassador Hotel and Investment Corp., 123 
Calif. App. 215, 220, 11 P. (2d) 3, 6 (1932); Louisville & N. Ry. v. Creech, 218 
Ky. 147, 151, 291 S. W. 15, 16 (1927). 

* Bursack v. Davis, 199 Wis. 115, 120, 225 N.W. 738, 741 (1929). 

* State v. Gulczynski, 32 Del. 120, 120 Atl. 88 (1922); State v. Chester, 46 
R. I. 485, 129 Atl. 596 (1925). 

“See note 3, supra. 
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If it be the law that a police officer acting upon reasonable 
grounds in making an arrest, even without a warrant, is liable 
should the arrest be subsequently shown to be improper, it were 
idle to maintain a police force in the large cities.’ 

It is equally important to an officer to know what sort of con- 
duct on his part during, prior, or subsequent to an arrest will be 
construed to be false imprisonment. False imprisonment consists in 
the unlawful detention of one against his will. If the individual of 
his own free choice and volition remains where he is, though at lib- 
erty to depart, he is not imprisoned at all.45 However, if the officer 
indulges in words or conduct which indicate to the plaintiff that he 
must stay in a certain spot, he need not try to force his way out, but 
may remain and still be entitled to bring his action for false imprison- 
ment, provided, of course, that the officer is acting beyond his author- 
ity. It is sufficient if the apprehension of force operates upon the 
will of the person threatened and results in a reasonable fear of 
personal injury, or even of personal difficulty. Such is presumably 
the circumstance when an officer tells an individual to come along 
with him and he does so without further resistance.'" 

In this connection, it is significant to note that an officer does 
not become liable for false imprisonment by intentionally preventing 
another from going in a particular direction in which he has a right 
or privilege to go. A person who can wander about as he pleases 
except that he is precluded from going to a certain spot, is not put 
in a situation where he may consider the entire outside world as his 
prison.?® 

Police officers, upon making an arrest without warrant, are re- 
quired to take the person arrested before a magistrate forthwith. Any 
failure to comply with such a requirement would result in a false im- 
prisonment of the person arrested, regardless of how legal the original 
arrest might be.!® But this requirement is not to be construed so lit- 





** Gisske v. Sanders, 9 Calif. App. 13, 98 Pac. 43 (1908). 

%* Kirk v. Garrett, 84 Md. 383, 35 Atl. 1089 (1896). 

See 25 C. J. 454 et seg. The conduct of the officer must be such as would 
lead a reasonably prudent person in like or similar circumstances to believe that 
he was being arrested or being forced to do something he does not want to do. 
Russell v. Levinsohn, 5 N.J. Misc. 765, 138 Atl. 205 (1927); see Great Atlantic 
& Pacific Tea Co. v. Billups, 253 Ky. 126, 129, 69 S.W. (2d) 5, 6 (1934); Hum- 
phrey v. St. Louis-San Francisco Ry., 286 S.W. 739, 741 (Mo. App. 1926); 
Hurst v. Montgomery Ward & Co., 107 S. W. (2d) 183, 186 (Mo. App. 1937); 
Dillion v. Sears-Roebuck & Co., 125 Neb. 269, 273, 249 N.W. 604, 606 (1933). 

™ Restatement, Torts (1934) §36(3). 

*See Wis. Stat. (1937) §§62.09(13), 192.47. 

City ordinances have like provisions. For example, the Milwaukee Code, §997, 
provides as follows: “All persons who may be arrested for the violation of any 
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erally as to mean that the person arrested must be taken before the 
judge who is to try the case. According to the Restatement : 


Where a peace officer arrests another without a warrant, he 
must bring the other, as speedily as is reasonably possible, before 
a court, body or official having authority to try the other for the 
offense for which the arrest is made or to hold him or admit him 
to bail, for trial by another tribunal.” 


The requirement that the arrested person be taken before the 
magistrate “immediately”, or “forthwith”, or “without delay”, in 
most instances means no more than that it must be done promptly 
and within a reasonable time in the particular circumstances.” Our 
court has said that: 


No rule of thumb can be made which will fit all cases. “Forth- 
with”, like “reasonable time”, is a term which is dependent upon 
the circumstances of each case for the interpretation which is to 
be placed upon it. In some cases it means instanter, in others it 
means a reasonable time.”* 


What is a reasonable time therefore depends upon the facts in 
each case. If there is no conflict in the evidence, the question of the 
reasonableness of the delay is for the court. Where the facts are in 
dispute or where the evidence reasonably permits different inferences, 
the question is for the jury. 

In any circumstance, the burden rests upon the plaintiff to show 
that the officers committed an unreasonable delay in taking him be- 
fore the magistrate.2* Where the delay in taking the prisoner before 
the magistrate is at the prisoner’s own request, or is occasioned by 
reason of his conduct, the officer is not liable for any alleged breach 
of his duty in not taking the arrested person before a magistrate 





city ordinance during the time the district court shall be open shall be taken 
immediately to such court; and all persons who shall be arrested at any other 
time for any such violation shall be conveyed to a station house, unless other- 
wise ordered by the chief of police.” 

* Restatement, Torts (1934) §136(d). 

™ See Bowles v. Creason, 159 Ore. 129, 148, 78 P. (2d) 324, 331 (1938). 

™Geldon v. Finnegan, 213 Wis. 539, 547, 252 N.W. 369, 372 (1934); see 
Rainer v. Schulte, 133 Wis. 130, 113 N.W. 396 (1907); Schotte v. Drake, 139 Wis. 
18, 120 N.W. 393 (1909); 26 C.J. 997 and cases cited. 

*See Madsen v. Hutchinson, 49 Idaho 358, 361, 290 Pac. 208, 209 (1930); 
Oxford v. Berry, 204 Mich. 197, 213, 170 N.W. 83, 88 (1918); Stromberg v. 
Hansen, 177 Minn. 307, 310, 225 N.W. 148, 149 (1929); Diers v. Mallon, 46 Neb. 
121, 127, 64 N.W. 722, 724 (1895); 25 C.J. 550. 

*See Osoba v. Wilson, 56 S.W. (2d) 937, 940 (Tex. Civ. App. 1933). 
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within a reasonable time.*® If a person is arrested during the hours 
when magistrates are not at their respective courts or station houses, 
there is nothing to be done but to detain the prisoner at the station 
until the next time the magistrate is available.2® In such circum- 
stances, it has been held not to be an unreasonable delay to hold a 
person in jail from Saturday night until Monday morning.?* 

A somewhat related question is whether the time a plaintif€ spends 
in jail because he refuses to bail himself out is a false imprisonment. 
Only one case has been found on this subject, which is a decision of 
the United States Supreme Court stating in definite terms that a 
plaintiff who stayed in jail for seven days because he refused to bail 
himself out was not entitled to recover damages for the time so 
spent.?8 

Occasionally the circumstance arises where, during the course of a 
disorder, or in the exchange of remarks between the plaintiff and the 
officer, the plaintiff finally requests, demands, or dares the officer to 
arrest him. If the officer thereupon takes him at his word, the per- 
son arrested has no ground upon which to sue for false arrest. This 
naturally follows from the well-established definition of false im- 
prisonment: “False imprisonment consist in the unlawful restraint 
against his will of an individual’s personal liberty or freedom of lo- 
comotion.”*® Where a plaintiff is arrested upon his own request or 
demand, it would be impossible for him to show that he submitted to 
a reasonably apprehended force.*® A refusal to hold that a detention 
or an arrest made upon request is actionable is but part of the gen- 
eral rule in the law of torts to the effect that “. . . consent has 
always been recognized as a defense to intentional invasions of per- 
sonality.”’84 

Finally, if an officer makes an arrest upon one ground and later 
finds out that the arrest is not legal he can not justify himself by 
showing that it was legal on another ground although evidence of the 





* Janus v. United States, 38 F. (2d) 431 (C.C.A. 9th, 1930); Blocker v. 
Clark, 126 Ga. 484, 54 S.E. 1022 (1906); Bowles v. Creason, 159 Ore. 129, 78 P. 
(2d) 324 (1938) ; Osoba v. Wilson, 56 S.W. (2d) 937 (Tex. Civ. App. 1933). 

See Brish v. Carter, 98 Md. 445, 452, 57 Atl. 210, 212 (1904). 

"Tason v. Boehm et al., 134 Kan. 188, 5 P. (2d) 813 (1931); Diers v. 
Mallon, 46 Neb. 121, 64 N.W. 722 (1895); Burk v. Howley, 179 Pa. 539, 36 Atl. 
327 (1897). 

** Wheeler v. Nesbitt, 24 How. 544 (U.S. 1861). 

25 C. J. 443 (Italics supplied); see Johnson v. Bouton, 35 Neb. 898, 905, 
53 N.W. 995, 997 (1892); Robertson v. Safe Way Stores, 130 Neb. 82, 84, 264 
N.W. 154, 163 (1936). 

” Parrish v. Boysell Mfg. Co., 211 N.C. 7, 12, 188 S.E. 817, 820 (1936). 

"See Note (1933) 7 So. Calif. L. Rev. 102. 
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other ground is admissible in mitigation of damages.** On the other 
hand, when the arrest is actually made upon a number of grounds, 
and one of the grounds proves to be a legal one, that ground is 
available as a defense.** It would therefore appear to be a much 
better policy for the officer merely to make the arrest without in- 
dulging in any dissertation as to why it is being made, for an officer 
in arresting without a warrant is not required to declare that he is 
making an arrest, or to state what offense the arrest is for. According 
to the Restatement : 


If a peace officer makes an arrest without a warrant, the fact 
that he is in uniform, or so displays his badge of office as to be 
reasonably visible to the other, is a sufficient manifestation that 
he is making an arrest upon suspicion of felony or for a breach 
of the peace or other conduct for which by common law or by 
statute he is authorized to arrest the other.** 





* Lyons v. Worley, 152 Okla. 57, 4 P. (2d) 3 (1931). 

* Waddle v. Wilson, 164 Ky. 228, 175 S.W. 382 (1915); Noe v. Meadows, 
229 Ky. 53, 16 S.W. (2d) 505 (1929). 

™ Restatement, Torts §128 (1) (d); see Elliott v. Haskins, 20 Calif. App. (2d) 
591, 594, 67 P. (2d) 698, 700 (1937); Smith v. Drew, 175 Wash. 11, 19, 26 P. 
(2d) 1040, 1044 (1933). 





a 





ama 











THE RESTATEMENT OF CONTRACTS AND THE 
WISCONSIN SUPREME COURT 


Mites LAMBERT 


To practicing lawyers the value of a work such as the Restate- 
ment of Contracts is determined largely by the weight the courts 
give to it as authority. We can only gauge that to any practical ex- 
tent by considering the reception it has had at the hands of our 
supreme court. It is impossible to do more than guess at the extent 
to which the profession and the lower courts make use of the Restate- 
ment. It is the writer’s personal opinion that the somewhat novel 
terminology, which the compliers of the Restatement have used in 
some sections in the interest of accuracy, has considerably impeded 
its acceptance as a working text book, but that this prejudice is gradu- 
ally disappearing. 

That the Wisconsin Supreme Court considers the Restatement of 
Contracts as an authority of considerable weight, seems to be in- 
dicated by the rather respectable number of opinions in which the 
Restatement has been cited and quoted. It would, however, be specu- 
lative to attempt to say whether or not the Restatement has materially 
influenced the court in its decisions. In most of the cases in which 
the court has cited the Restatement as authority for its conclusions, 
the decision could equally as well have rested upon the authority of 
earlier Wisconsin cases. 

The final test of the Restatement as a living influence upon Wis- 
consin law will come when the court is asked to over-rule previous 
decisions in deference to a contrary doctrine of the Restatement. 
That time has not as yet come. 

There are a number of sections of the Restatement dealing with 
a point in respect to which no Wisconsin authority was found when 
the Wisconsin Annotations of the Restatement were compiled. No 
attempt has been made to determine whether or not the Wisconsin 
court has passed upon these points without referring to the Restate- 
ment. Particular attention, however, was given to a search for cases 
in which the court had decided a point of law upon the authority of 
the Restatement, Wisconsin authorities being absent or inconclusive. 
Very little was found in that direction. 
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In Zimmerman Brothers v. First National Bank* the court de- 
cided in accordance with the doctrine of Section 68 of the Restate- 
ment, citing it as authority, that where an offer called for acceptance 
by wire an acceptance made by telephone, which reached the offerer 
as soon as or sooner than a telegram would have, was effective. This 
seems to be the first case in which the court has actually laid down 
this doctrine, although in Crolius v. Lorge?® (not cited by the court), 
the facts were similar and the actual decision in accordance with the 
Restatement. 

In holding contracts restricting competition by an employee void 
as an unreasonable restraint of trade, the Supreme Court in two 
cases, Wisconsin Ice and Coal Co. v. Lueth® and Milwaukee Linen 
Supply Co. v. Ring,* placed particular stress upon Subsection (b) 
of Section 515 of the Restatement.5 While previous Wisconsin cases 
would seem to be in accord with Section 515,® this particular factor 
had not previously been emphasized. The court relies heavily on Sec- 
tions 513, 514, and 515 of the Restatement and apparently to a 
greater extent than upon earlier Wisconsin decisions. In Betten 
Company, Inc. v. Brauman’ the court cited Section 516 in upholding 
a restrictive covenant included in an agreement for the sale of a 
business as reasonable. This case furnishes an interesting comparison 
with the Wisconsin Ice and Coal Company case and the Milwaukee 

Linen Supply Company case in showing the greater scope which is 
allowed to restrictive covenants contained in a contract for the sale 
of a business than in an employment contract. 

As has been indicated, there are a fair number of cases in which 
the court has cited or quoted the Restatement, some of which are in- 
teresting or important enough to warrant some discussion. Un- 
questionably there are many other cases in which the Restatement 
might well have been cited, and it might be interesting, although 
hardly possible, to speculate as to whether the court might not have 
cited the Restatement if counsel had seen fit to cite it in their briefs. 





*219 Wis. 427, 263 N.W. 361 (1935). 

7192 Wis. 130, 212 N.W. 253 (1927). 

*213 Wis. 42, 250 N.W. 819 (1933). 

*210 Wis. 467, 246 N.W. 567 (1933). 

*“A restraint of trade is unreasonable, in the absence of statutory authoriz- 
ation or dominant social or economic justification, if it ... (b) imposes undue 
hardship upon the person restricted. . . .” 

*See Restatement, Contracts, Wis. Annot. (1933) §515. 

218 Wis. 203, 260 N.W. 456 (1935). 
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Section 20, to the point that a contract requires a mutual manifes- 
tation of assent, and Section 52° interpreted as holding that a mani- 
festation of assent must be a manifestation made to the offerer, are 
cited in Nolte-Flint, Inc. v. Water-Wisconsin Co.® In Will of Bate 
Section 21 was cited to the point that manifestation may be by con- 
duct as well as by written or spoken words, and Section 29 to the 
point that the offer may invite an acceptance by performance. No 
Wisconsin cases were cited in either of these cases. The court was 
content to refer generally to the Wisconsin Annotations. 


In Schlintz v. Equitable Life Assurance Society" the court held, 
following Section 301, that impossibility excuses the non-performance 
of a condition which is not a material part of the exchange for the 
promisor’s performance if the release of the promisor would operate 
as a forfeiture. The court cited no Wisconsin cases to the point, 
although Gill v. Benjamin’? would seem to be in point. 


The interesting case of Estate of Staver'® touches upon a point 
on which the Wisconsin cases are in conflict with the Restatement. 
This case established the rule in Wisconsin that the creation of a 
joint bank account creates a contractual right in the joint payee, 
even though there are no elements of a gift, unless there are cir- 
cumstances showing that the purpose of the deposit is to make the 
joint payee an agent or trustee of the depositor. In discussing this 
question, the court relied by analogy on the doctrine of beneficiary 
contracts. Citing Tweeddale v. Tweeddale'* and Section 133 of the 
Restatement, the court stated: “It is further held that the donor 
promisee may not thereafter rescind the contract without the consent 
of the donee beneficiary.”'5 Wisconsin cases have never previously 
drawn a distinction between the rights of a donee beneficiary and the 
rights of a creditor beneficiary and are not in accord with the Re- 
statement, which permits a discharge of the promisor by the promisee 
as against a creditor beneficiary if the latter has not brought suit upon 





*“Acceptance of an offer is an expression of assent to the terms thereof made 
by the offeree in a manner requested or authorized by the offeror. If anything 
except a promise is requested as consideration no contract exists until part of 
what is requested is performed or tendered. If a promise is requested, no con- 
tract exists, except as stated in §63, until that promise is expressly or impliedly 
given. 

*226 Wis. 313, 276 N.W. 297 (1937). 

* 255 Wis. 564, 275 N.W. 450 (1937). 

™ 226 Wis. 255, 276 N.W. 336 (1937). 

*64 Wis. 362, 25 N.W. 445 (1885). 

*218 Wis. 114, 260 N.W. 655 (1935). 

*116 Wis. 517, 93 N.W. 440 (1903). 

*218 Wis. at 120, 260 N.W. at 658 (Italics supplied). 
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the promise or changed his position and the promisee’s action is not 
in fraud of creditors.'* 

It does not necessarily follow from the dictum in Estate of Staver 
that the Wisconsin court would change its position in a case involv- 
ing the rule of Section 143. It is submitted that it would be unfor- 
tunate if the Wisconsin court should adopt the rule of the Restate- 
ment in this respect. The Wisconsin rule seems to be more just as 
well as more logical. The reason for the distinction which the Re- 
statement draws between the rights of donee beneficiaries on the 
one hand and creditor beneficiaries on the other is not apparent. 

In one case!’ the court cited the comment to a section of the 
Kestatement although the section itself was not in point. The com- 
ment to Section 180 was cited for a definition of the words “has rea- 
son to know” although the section itself was not in any way in point. 

The rule of Section 19 (b) that a manifestation of assent by the 
parties is one of the essentials of the formation of a contract; and 
the rule of Section 20 (that a manifestation of mutual assent is es- 
sential to the formation of the contract and that the act by which such 
assent is manifested must be done with the intent to do those acts, but 
neither mental assent to the promises nor real or apparent intent 
that they be legally binding is essential) are cited and followed in 
Beers v. Atlas Assurance Company, Ltd.* 

Various other sections of the Restatement have been cited or 
quoted by the court from time to time as authority for variety of 
decisions. 

The rule of Section 32 with regard to the requirement of cer- 
tainty in the terms of an offer!® is cited and quoted in Machesky v. 
City of Milwaukee. Another case”! cites and quotes Section 38, to- 
gether with the cases cited under Section 38 in the Wisconsin Annota- 
tions, in holding that a counter offer made in reply to an offer is a 
rejection. Another case”? involving a question of offer and acceptance 
cites Section 60.7% 





** Restatement, Contracts (1932) §143; Wis. Annot. (1933) §143. 

**Zdunek v. Thomas, 215 Wis. 11, 254 N.W. 382 (1934). 

215 Wis. 165, 253 N.W. 584 (1934). 

* “An offer must be so definite in its terms, or require such definite terms in 
the acceptance, that the promises and performances to be rendered by each party 
are reasonably certain.” 

"214 Wis. 411, 253 N.W. 169 (1934). 

"Farmer v. Pick Mfg. Co., 227 Wis. 99, 277 N.W. 668 (1938). 

*S. T. Edwards & Co., Inc. v. Shawano Milk Products Co., 211 Wis. 378, 247 
N.W. 465 (1933). 

*“A reply to an offer, though purporting to accept it, which adds qualifica- 
tions or requiries performance of conditions, is not an acceptance but is a counter- 
offer.” 
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The court in Onsrud v. Paulsen** quoted with approval the defi- 
nition of “consideration” given in Section 75 of the Restatement. The 
point decided was that a forbearance to exercise a legal right is an 
adequate consideration. Section 238, to the point that prior contem- 
poraneous agreements are admissible to prove facts rendering the 
agreement void or voidable for fraud, was cited in Beers v. Atlas 
Assurance Company.*® 


People’s Trust and Savings Bank v. Wassersteen** holds upon 
the authority of Section 275 that the failure of a bank to loan money 
to carry on a business as promised was a material breach of a con- 
tract of guaranty, and upon the authority of Section 274 that such 
breach justified a refusal to perform the guaranty. 

Opinions in two cases involving questions of fraud cite the 
Restatement as authority. Przyblski v. Von Berg*™ holds, citing Sec- 
tion 477 of the Restatement, that fraud or material misrepresenta- 
tion by a third person renders a transaction voidable only where the 
other party to the contract has reason to know there was fraud or 
misrepresentation before he has given or promised in good faith 
something of value or changed his position, or is affected by the 
fraud or misrepresentation under the law of agency or of trusts. 
Section 473 has been cited to the point that a promise made with 
the undisclosed intention of not performing it is a fraud.”® 


In addition to cases previously mentioned there are some cases 
involving questions of illegality of agreements. Kryl v. Frank Holton 
& Co.*® cites Section 580 of the Restatement and also Section 580 
(2) of the Wisconsin Annotations to the point that an agreement is 
illegal if its making is expressly forbidden by statute. The rule of 
Section 603, that a contract containing an unessential illegal provision 
can be enforced with the omission of the illegal portion by a person 
who is not guilty of moral turpitude is followed in Marshall v. 
Wittig.®° 

As has been stated, it is impossible to say whether the Wisconsin 
court would be inclined to modify its holdings regarding those points 
in which it differs from the Restatement. In dictum at least, the 





*219 Wis. 1, 261 N.W. 541 (1935). 

*215 Wis. 165, 253 N.W. 584 (1934). 

*226 Wis. 249, 276 N.W. 330 (1937). 

7211 Wis. 178, 248 N.W. 101 (1933). 

™ Beers v. Atlas Assurance Co., 215 Wis. 165, 253 N.W. 584 (1934). 
* 217 Wis. 628, 259 N.W. 828 (1935). 

* 213 Wis. 374, 251 N.W. 439 (1933). 
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court in one case*! has appeared to approve a rule of the Restate- 
ment which conflicted with its previous decisions. In that particular 
instance the Wisconsin rule would seem to be the sounder, but it is 
to be hoped that if, for instance, the court is again presented with a 
state of facts similar to those in Miller v. Stanich,®? it will follow the 
sounder rule of the Restatement and hold that a unilateral mistake 
does not justify the rescission of a contract. The Restatement doc- 
trine that actual fraud makes an agreement voidable even though the 
facts are not such that a reasonable man would be justified in relying 
and acting upon the representations should be adopted by the court in 
preference to the rule of negligence laid down in such cases as Knight 
& Bostwick v. Moore** and other cases cited in the Wisconsin An- 
notations* to the Restatement. 





™ Estate of Staver, 218 Wis. 114, 260 N.W. 655 (1935). 
™* 202 Wis. 539, 230 N.W. 47, 233 N.W. 753 (1930). 

* 203 Wis. 540, 234 N.W. 902 (1931). 

™* Restatement, Contracts, Wis. Annot. (1933) §476. 











THE SUBMISSION OF THE QUESTION OF DAMAGES 
IN PERSONAL INJURY CASES* 


IsaporE G. ALK 


The practice of the circuit judges in this state with respect to the 
submission of the question of damages in personal injury cases is not 
uniform. The reason for such lack of uniformity is explained in a 
letter from Judge Werner to the writer: 


It would be a real advantage if the Courts could be uniform 
in this matter, but it seems utterly impossible for them to be uni- 
form due to the fact that there are many variations as to the facts 
and circumstances in the trial of cases where the principles ap- 
plicable to damages is different and peculiarly confined to its own 
facts and circumstances as they arise in the case. 


An effort will be made in this paper to discuss the various meth- 
ods of submitting the question of damages to the jury and the in- 
structions with respect thereto. 


I. METHODS OF SUBMISSION 
A. THe GENERAL VERDICT 


In many cases the courts submit the question of damages to the 
jury under one question. That question usually takes the following 
form, or a variation thereof: What sum will reasonably compensate 
the plaintiff for his injuries? 

Among the judges who customarily use this form of submitting 
the question of damages to the jury are Judge Gehrz, Judge Earle, 
Judge Foley, Judge Aarons, Judge Hoppmann, Judge Murphy and 
Judge Thompson. 

Whenever this type of verdict is used, it is the duty of the court to 
instruct the jury fully with respect to the various elements of dam- 
age. Under this verdict, the jury assesses one sum to cover the ex- 
penses incurred, loss of income, pain and suffering, permanent im- 
pairment of health and the various other elements of damage. 

One advantage of this type of verdict, from the standpoint of the 
plaintiff, is that a substantial award of damages is more difficult 
to set aside. Based as it is upon a multiplicity of elements of damages, 





* The writer wishes to acknowledge the cooperation received from the many 
circuit judges who responded in detail to requests for information and assistance in 
the preparation of the paper. 
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it is extremely difficult for a court to hold such a verdict to be ex- 
cessive. In many cases, it is easier for a jury to agree upon one lump 
sum to cover all damages suffered ; while if this sum has to be allo- 
cated to various items of damage, the jury may not perform the 
work of allocation properly. 


B. Tue Divipep VErpDIcT 


Most judges today submit the question of damages in a divided 
form. Their reason for doing so is well expressed by Judge VanPelt 
as follows: 


I prefer the divided damage question for several reasons; 
among them are the following: It gives the trial judge better con- 
trol of the verdict; it likewise demands of the jury that they do 
their full and just work in assessing damages ; it protects the liti- 
gant against any jury where the question is submitted in general 
form to forget and not make allowance for some items of damage 
that the litigant is entitled to receive. 


Where, however, the question of damages is subdivided, there is a 
greater duty upon the court and the attorneys to make sure that 
the jury is allowed to consider the various elements of damages, and 
that no element of damage is omitted. In addition, the court must 
make certain that the instructions with respect to the items of damage 
do not overlap, so that the jury will not consider the same element of 
damage twice. As was said by the supreme court in Dunham v. Wis- 
consin Gas & Elec. Co.:' 


If trial courts in personal injury actions submit verdicts which 
permit juries to find various items of damage, the instructions 
should specifically relate to each of the items, so that juries will 
not render verdicts in which the damages are duplicated for the 
same loss. 


Keeping these things in mind, let us examine the forms of divided 
verdicts, and the instructions, to ascertain whether the various ele- 
ments of damage are being submitted to the jury, and whether there 
is any overlapping of the items or damage. 

The verdict usually takes one of the following forms: 


1. What sum will reasonably compensate the plaintiff for the 
injuries sustained by him: 
(a) Medical and hospital expense ; 





+228 Wis. 250, 280 N.W. 291 (1938). 
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(b) Loss of income; 
(c) Personal injuries. 


or 


2. What sum will compensate the plaintiff for: 
(a) Medical and hospital expenses ; 
(b) Loss of income; 
(c) Pain and suffering. 
or 


3. At what sum do you assess plaintiff’s damages for : 
(a) Medical, hospital and other expenses ; 
(b) Loss of income; 
(c) Pain and suffering; 
(d) Permanent injuries. 


Form 1, or a variation thereof, is used by a majority of the 
judges who replied to my letter, including Judge Detling, Judge 
Wickham, Judge Reis, Judge Belden (now deceased), Judge Smalley 
and Judge Hoppmann. Form 2 is used by a number of judges in- 
cluding Judge Graass and Judge Breidenbach. Form 3, or a variation 
thereof, is used by Judge VanPelt, Judge Risjord and Judge Belden. 

It is the opinion of the writer, and of many attorneys who have 
discussed the matter with him, that if the question of damages is to 
be subdivided, logically the form used by Judge VanPelt should be 
used, as the elements of damage in a personal injury case fall under 
four broad categories: (1) expenses incurred; (2) loss of income; 
(3) pain and suffering; and (4) permanent disability. 

However, where the form approved by Judge VanPelt is used, 
there is grave danger that the court in his instructions may permit the 
jury to consider the same element of damage twice, as was done by 
judge Belden in Dunham v. Wisconsin Gas & Electric Co. 

From a practical standpoint, it would appear that substantial 
justice would be better promoted by adopting the form of verdict used 
by Judge Detling and others. This form would appear to have all of 
the advantages of the general verdict, with few of its defects. How- 
ever, each one of the forms of verdict hereinbefore enumerated has 
met with the approval of the supreme court. In a few cases, the trial 
court has further attempted to subdivide the items of damages with 
disastrous results. 

In Becker v. Luick® the question submitted to the jury required 
the jury to assess the damages sustained by the plaintiff (a) for pain 





7220 Wis. 481, 264 N.W. 242 (1936). 
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and suffering, and (b) for loss of capacity to enjoy life, or any 
diminution of such capacity, as a result of the injury. The supreme 
court held that this form of submission was confusing and im- 
proper; that the elements of damage concerning which separate in- 
quiry was made were so far duplicates of each other as to make it 
evident that any answers to the questions in the forms submitted 
would lead to duplicate awards. 


II. INSTRUCTIONS 


A. Expenses INCURRED 


As has been noted, all judges who subdivide the question of dam- 
ages agree that one subdivision should deal with the expenses in- 
curred; and the instructions given are substantially the same. The 
jury is instructed that the plaintiff may recover for the necessary 
and reasonable expense caused by the injury, including the amounts 
necessarily incurred for medicine, medical attendance, hospital ex- 
pense and care and nursing; and that the jury shall also assess dam- 
ages for any such expense which is reasonably certain to be incurred 
in the future. 

Very often there is a dispute with respect to the reasonableness 
of the expenses. Under such circumstances the jury is instructed 
that the recovery for medical attendance and nursing is governed by 
what the services rendered were reasonably worth, and not by what 
was actually paid or contracted to be paid. In many cases, the in- 
jured party is not taken to a hospital, but is attended at home by a 
member of the family. In such instances, the jury should be in- 
structed that if it should find such care was reasonably necessary, 
the jury should assess as compensation for such care the amount for 
which reasonably competent nursing and attendance by others could 
have been obtained.® 


B. Loss or INCOME 


All judges are in agreement that it is advisable to have one sub- 
division of the verdict deal with loss of income. Some judges use the 
term “loss of earnings”; others “loss of income’’; still others say 
“loss of earnings and impairment of earning capacity.” But all judges 
instruct the jury substantially the same with respect to this element 
of damages. 





* Selleck v. Janesville, 104 Wis. 570, 80 N.W. 944 (1899). 
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The jury is instructed that the injured person may recover for 
any loss of time and consequent loss of earnings, and for any loss or 
diminution of his earning capacity; and that in assessing damages 
under this subdivision, the jury should include all loss of income suf- 
fered up to the time of trial, and also all loss of income that plaintiff 
will suffer to a reasonable certainty in the future. 


In the proper case, the jury should also be instructed that in addi- 
tion to recovering for loss of income, plaintiff is entitled to recover 
for any loss or diminution in earning capacity. Many cases arise 
where the injured party was not employed at the time of the accident, 
but where he has suffered permanent injuries which have seriously 
affected his ability to earn a livelihood. Under such circumstances, 
the jury should award a reasonable sum therefor, irrespective of 
whether the injured person had any definite income or was engaged in 
any occupation at the time. 


As the supreme court stated in the case of Hoeffer v. Last,‘ 


Where proof convincingly establishes a material impairment 
of future earning capacity, as the result of injury to a person 
whose earning power was theretofore not impaired, the mere fact 
that he was not actually earning during a period immediately pre- 
ceding his injury, does not defeat his right to recover for his 
probable future loss in earnings as the result of his impaired 
earning capacity. 

The matter to be determined is not what he actually earned 
before his injury, but what his earning capacity actually was, and 
to what extent this capacity has been impaired. 


There is no fixed rule for estimating the damage to be recovered 
for loss or diminution of earning capacity. The jury should award 
a fair and reasonable compensation, taking into consideration what 
plaintiff's income probably would have been, how long it would 
have lasted, and all other contingencies. The extent of the diminution 
or impairment of earning capacity is generally to be arrived at by 
comparing what the injured party was capable of earning at or be- 
fore the time of the injury with what he was capable of earning 
after it occurred. 

Many cases occur where the injured party may have suffered 
some permanent injury, but has not suffered any loss of earnings 
prior to the trial. If the weight of the evidence satisfies the jury 
that it is reasonably certain that at any time in the future, as a, 





“221 Wis. 102, 113, 266 N.W. 196, 201 (1936). 
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natural and probable result of the collision, the plaintiff will suffer 
in earning capacity, then reasonable compensation should be awarded 
therefor.® 


C. Persona INJURIES 


Damages for expenses incurred and for loss of income, or impair- 
ment of earning capacity, can more or less accurately be determined; 
various elements of damages which by their very nature cannot be 
accurately determined will now be discussed. 


As the supreme court stated in the case of Nichols v. Brabazon:* 


It is true that the law has no standard or gauge by which to 
make precise measurement of estimation of such damages. Be- 
ing projected into the future, their exact extent and measure can- 
not be accurately foreseen. In the nature of the case, there en- 
ters into the estimation of such damages some element of specula- 
tion. But it is too well established . . . that such damages are 
nevertheless recoverable in a proper case to be questioned. 


The difficulty arises, however, in determining how these elements 
of damage should be submitted to the jury. Should they be submitted 
under one heading, or should such items of damages be subdivided, 
and if subdivided, what is the proper division ? 

Although the writer feels that it is better to submit all elements 
of damages, other than expenses incurred and loss of income, under 
the heading “Personal Injuries”, yet there is much to be said in 
favor of the submission of the question to the jury under two di- 
visions: (1) pain and suffering; and (2) permanent injuries. 


(1) Pain and Suffering 


Under this heading the court should fully instruct the jury with 
reference to the elements of damages covered by this heading. In 
the proper case, the court should include instructions on the following 
items of damage: (1) physical pain and suffering; (2) mental suf- 
fering; (3) future pain and suffering; and (4) impairment of 
ability to enjoy life. 

The plaintiff is entitled to compensation for his physical pain and 
suffering, including pain and suffering incident to a surgical operation 
or medical treatment, and to compensation for whatever mental suf- 





*Olk v. Marquadt, 203 Wis. 479, 234 N.W. 723 (1931). 
*94 Wis. 549, 552, 69 N.W. 342, 343 (1896). 
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fering, or humilation or worry, that the injuries may have caused him. 
The jury should take into consideration any mental suffering on ac- 
count of disfigurement of the person, or impairment of the use and 
symmetry of the limbs.’ 

Plaintiff is also entitled to recover for the physical pain and 
suffering and mental anxiety and humiliation which it is reasonably 
probable that he will suffer in the future from his injuries. Attention 
is directed to the fact that in order to justify the jury in assessing 
damages for such future pain and suffering, it must appear reason- 
ably certain that such pain and suffering will continue in the future. 

The impairment of ability to enjoy life is the element of damages 
which is most often overlooked in the instructions with reference to 
pain and suffering. The plaintiff is entitled to recover for such im- 
pairment of ability to enjoy life as he is reasonably certain to endure 
as the result of his injuries.* In this connection, attention is directed 
to the language of the court in Yerkes v. N. P. Ry. that “the loss of a 
limb of course impairs one’s efficiency, comfort and enjoyment of 
life.”® 

Sometimes this item of damage is called “diminution of capacity to 
enjoy life” or “deprivation of the pleasures of life.” An excellent 
discussion of this element of damage appears in Bassett v. Milwaukee 
N.. Ry.2° where the court states: 


It is conceded by appellant that plaintiff in a personal injury 
action may be awarded damages because of “diminished capacity 
to enjoy life” or, as approved in Benson v. Superior Mfg. Co., 
147 Wis. 20, because of “deprivations of the pleasures of life.” 
Having conceded that damages because of “diminished capacity 
for enjoying life” is proper, we do not appreciate the force of 
the contention that in awarding damages the jury may not take 
into consideration “the extent, if any, to which the injury had 
affected his ability to engage in pastimes.” “Diminished capacity 
for enjoying life” is more comprehensive than “ability to engage 
in pastimes.” Plainly the former includes the latter and more.” 


These four items cover the main elements of damages to be con- 
sidered by the jury under the heading “Pain and Suffering.” In addi- 
tion there are such added elements as fright, shock, inconvenience and 
the like. 


"Stewart v. Ripon, 38 Wis. 584 (1875); Nichols v. Brabazon, 94 Wis. 549, 
69 N.W. 342 (1896). 

* Yerkes v. Northern Pacific R.R., 112 Wis. 184, 88 N.W. 33 (1901). 

"Id. at 194, 88 N.W. at 36. 

169 Wis. 152, 170 N.W. at 944 (1919). 

* Id. at 159, 170 N.W. at 946. 
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(2) Permanent Injuries 


In addition to damages found under “Pain and Suffering,” it 
would appear to the writer that plaintiff is entitled to recover for 
permanent injuries or lasting impairment of health. 

The rule is stated in American Jurisprudence as follows: 


It is a rule in personal injury actions that recovery may be 
had for permanent injuries or lasting impairment of health— 
that is, for the loss resulting from complete or partial disability in 
health, mind, or person thereby occasioned. . . . The destruction 
or impairment of any physical function is a proper element of 
damages, as is deprivation of mental power, as a result of physical 
injury, as where the injury causes a permanent mental defect or 
disease... . 

The destruction or impairment of any physical function is a 
proper element of damages, since the law assumes that every 
physical function and capacity is of importance in the life of every 
man and woman and that occasion will arise for the exercise 
thereof.!? 


It would seem that when a person has sustained a permanent in- 
jury, his damages for such injury are not covered by merely sub- 
mitting to the jury the question of pain and suffering, including dimi- 
nution of capacity to enjoy life. In addition to compensation for his 
pain and suffering, and diminution of capacity to enjoy life, plaintiff 
is entitled to damages for such permanent disability as is reasonably 
certain to result from the injury complained of. This view is impliedly 
borne out by the opinion of the supreme court in the case of Braun v. 
Minneapolis St. P. & S.S.M. Ry.* In that case the court charged 
the jury that there were three elements of damage for them to con- 
sider: (1) loss of time and earnings already suffered and such as 
he is reasonably certain to suffer in the future; (2) such pain and 
suffering as he has already endured, and such as he is reasonably 
certain to endure in the future; and (3) expenses incurred. 

The supreme court pointed out, however, that: 


There was omitted from this enumeration of the various ele- 
ments of damage for their consideration such elements, as may, 
under proper facts, be considered by a jury in such class of cases, 
namely loss of the capacity to enjoy life, or any diminution of 
such capacity ; any elements of impairment of plaintiff’s memory ; 
reduction of intellectual capacity ; diminution of his mental vigor, 
and any loss of sexual power.'* 





715 Am. Jur. 485, 488. 
43170 Wis. 10, 172 N.W. 743 (1919). 
“Id. at 16, 172 N.W. at 745. 
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It will be noted that the court speaks of various elements of 
damages which are not covered either by pain and suffering or loss 
of capacity to enjoy life. 

In Butts v. Ward and in Dunham v. Wisconsin Gas & Elec- 
tric Co.,** the court recognizes the propriety of inserting a question 
as to permanent injuries. 

In the Dunham case, the trial judge fell into the error, through 
his instructions, of permitting the jury to duplicate the award of dam- 
ages. The trial court submitted the question of damages as follows: 
(a) hospital and medical expenses; (b) loss of income; (c) pain 
and suffering; and (d) permanent disability. The court first in- 
structed the jury to find such sum “as will reasonably compensate 
her for such bodily pain and suffering, mental suffering and im- 
pairment of health and physical injuries as you are satisfied by a 
fair preponderance of the evidence she has suffered heretofore or 
is reasonably certain to suffer in the future as a result of the in- 
juries complained of including all mental worry.” With respect to 
permanent disability and impairment of health the jury were in- 
structed as follows: 


If you are satisfied from the evidence that she has sustained 
permanent disability and impairment of health as a result of such 
injuries, having considered the nature and extent and the reason- 
ably certain effects thereof, you should include such prospective 
damages on account of bodily and mental suffering, impairment 
of health and disability, if any, as you are satisfied from the evi- 
dence she will sustain to a reasonable certainty in the future as 
a result of her injuries, and you may consider the deprivation suf- 
fered by her of the usual assurable activities and enjoyments of 
one of her age. 


The supreme court pointed out that: 


The instructions relating to damages would perhaps not have 
been misleading if the jury had been called upon to find damages 
in a lump sum. However, the instructions, when applied to the 
questions submitted are confusing. The jury was instructed that 
after having found the amount of the damages caused by pain 
and suffering in the past and which the plaintiff was reasonably 
certain to suffer in the future, they could also consider the ele- 
ment of bodily and mental suffering in connection with consider- 
ing the damages sustained by the plaintiff for permanent disability 
and impairment of health.’7 





% 227 Wis. 387, 279 N.W. 6 (1938). 
10228 Wis. 250, 280 N.W. 291 (1938). 
* Id. at 258, 280 N.W. at 294. 








408 WISCONSIN LAW REVIEW [‘/ol. 1939 


It will be noted that the Supreme Court disapproves the in- 
structions, but not the form of the special verdict; and the court in- 
fers that if the element of pain and suffering had been omitted from 
the instruction, it would have been proper. 

In Butts v. Ward, the trial court submitted the case on a special 
verdict subdividing the question of damages as follows: (a) pain and 
suffering; (b) permanent injuries; and (c) loss of earnings. The 
instructions were very similar to those in the Dunham case, except 
that the award for loss of earnings was only for such loss as accrued 
to the time of trial. Under permanent injuries, the jury were per- 
mitted to assess damages for future loss of income, in addition to 
damages for permanent disability and impairment of health. 

These cases illustrate the difficulty which may arise when the 
trial court or the attorneys attempt to subdivide into too many ele- 
ments the question of damages. It is extremely hard to instruct the 
jury as to permanent injuries without including some of the elements 
which have already been passed upon by the jury, such as future pain 
and suffering and future inability to enjoy life. A more satisfactory 
verdict could be obtained by asking the jury to ascertain the sum 
which should be allowed as damages for those elements which can be 
more or less accurately ascertained, and to assess one sum to cover 
the elements of damage which are somewhat conjectural in nature. 




















WILL CO-OPERATIVELY OWNED UTILITIES GO 
UNREGULATED BY STATE COMMISSIONS? 


Joun J. SCHNEIDER 


The passage by Congress of a Rural Electrification Act and the 
increasingly paternalistic attitude with which both the federal and 
state governments are viewing large, adequately financed co-oper- 
ative endeavors in the utility field, has given fresh significance to 
the question: To what extent, if any, will these co-operative utilities 
be given the status of public utilities and made subject to the con- 
trol of state utility commissions? 

Within the last two years, two articles have appeared in the Rural 
Electrification News, official organ of the R.E.A., attempting to allay 
any fears of commission control. Allen Moore, of the R.E.A. Legal 
Division, proclaims : 

In the absence of dedication to the public use, decisions in Cali- 
fornia, Illinois, Missouri, Nebraska, Ohio, Pennsylvania and Wis- 
consin, indicate that Co-operatives serving only their own mem- 
bers are not subject to the general jurisdiction of their various 
commissions. No contrary cases have been found in other juris- 
dictions.* 

If Mr. Moore’s statement, with its numerous qualifications, means 
only what it says, it is correct. If, however, it is meant to convey the 
impression that the co-operative feature alone is today a guarantee of 
freedom from restraint, or that the co-operatives of the next ten 
years may engage in unfettered competition, a survey of all the 
court decisions and commission reports, viewed analytically, does not 
bear him out. 

Public utilities are, of course, uniformly subject to the control of 
the respective state utility commissions. State statutes in defining a 
public utility stress one or both of two distinguishing characteristics : 
(1) service dedicated to and for the use of the public;? and (2) 
service which is for hire or compensation.® 





*Moore, Commissions Control of Co-operatives, Legal Aspects (July 1936) 
Rural Electricification News. (Italics supplied.) 

* Section 196.01 of the Wisconsin Statutes (1937) is illustrative of this designa- 
tion: “. . . ‘public utility’ means and embraces every corporation, company, in- 
dividual, association . . . and every town, village or city that may own, operate, 
Manage or control any toll bridge or any plant or equipment ... within the 
state, for the conveyance of telephone messages or for the production, transmission, 
delivery or furnishing of heat, light, water or power, either directly or indirectly to 
or for the public. . . .” 

* Cf. Me. Rev. Stat. (1930) c. 62, §15. 
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The theoretical concept of a co-operative as an association serving 
only members, and “non-profit” (in the sense that all profit goes to 
members rather than investors) apparently exempts it from the statu- 
tory definition of a public utility. Consequently, in almost every state 
there are decisions to the effect that a co-operative telephone or 
waterworks company is not a public utility and hence is exempt 
from the supervision of the state utility commission.‘ 


But, in so far as a co-operative company is engaged in servicing 
ten or twelve farmers in a pay-as-you-go basis, it presents no eco- 
nomic or legal problem. In order to expand, so as to become a 
telling factor in the utility field, a co-operative must either serve 
non-members or open up its membership to the whole group of poten- 
tial customers. The common practice of enterprising co-operatives 
has been to distribute profits to non-member patrons in the form 
of stock dividends thus investing them with a membership in the as- 
sociation. 

Bearing in mind, then, that it is the modern co-operative—de- 
signed to be a real competitive force—with which the court and com- 
mission of the present and future have to deal, a more critical an- 
alysis, especially of the more recent judicial trends, reveals a situa- 
tion disquieting to co-operators. The earlier “if you fellows want to 
work this thing together for your mutual benefit, we won’t restrain 
you” attitude has been replaced by a more dispassionate one. 

The “lamb” is emerging from his skin and showing his fangs. 
The West Virginia commission, faced with one of these super co- 
operatives of 760 members which proposed to build 196 miles of elec- 
tric lines in rural sections without the formality of securing a certi- 
ficate of convenience and necessity, wrote in May, 1938: 


If the applicant is not a public utility, subject to state regulation, 
its future management, if it so desired, could serve some of the 
people within its area and deny service to others, thereby depriv- 
ing the latter of the possibility of securing service by another 
agency, and the abuses of a monopolistic system might arise and 
flourish without restraint.® 





“See, e.g., People ex rel. Knowlton v. Orange County Farmers and Merchants 
Assoc., 56 Calif. App. 205, 204 Pac. 873 (1922); State Pub. Util. Comm. ex rel. 
Macon County Tel. Co. v. Bethany Mut. Tel. Assoc., 270 Ill. 183, 110 NE. 
334 (1915); Schumacher v. R.R. Comm., 185 Wis. 303, 201 N.W. 241 (1924). It 
is interesting to compare the Schumacher case with Commonw. Tel. Co. v. Carley, 
192 Wis. 464, 213 N.W. 469 (1927). 

5 Re Harrison Rural Electrification, 24 P.U.R. (N.S.) 7 (W. Va. 1938). 
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Thus, where a co-operative telephone company installed pay sta- 
tions, the Maine supreme court declared that it had “impressed its 
property by a public use,” and, in consequence thereof, its business 
was that of a public utility.© Missouri, having since 1917 held co- 
operatives exempt even when non-members were “invited” to partici- 
pate in the co-operative telephone exchange,’ reversed its position in 
1927 and held that where “actually anyone willing to pay could use 
the exchange” the association was a public utility even though all 
fees collected went to pay the operator who got no other compensa- 
tion.* California long espoused the co-operative cause,® but in 1924 
the commission ordered a co-operative shipping company to obtain a 
certificate of convenience and necessity where the association was di- 
vided into “active” members who had each one vote, and associate” 
members who paid a flat rate and had no voice in its government.!° 

Illinois,’ Ohio,’* Minnesota,'* Idaho,'* and Maryland™ all have, 
within the last ten years, held co-operatives subject to commission 
control where they served non-members or allowed for an unlimited 
membership even though on a non-profit basis. The Maryland court 
states the changed attitude with particular clarity: 


The business in which appellant (co-operative) is engaged tech- 
nically and strictly is not that of a common carrier. It does not 
serve, or offer to serve the public indiscriminately, but it does 
serve any person holding a share of its stock, and since it is auth- 
orized to issue 500 shares of stock, it is quite possible for it to 
serve all that part of the public residing in the territory in which 
it operates who desire its service, and thereby starve out and 
destroy other carriers offering like service on routes established 





*Gilman v. Sommerset Farmer Co-op. Tel. Co., 129 Me. 243, 151 Atl. 440 
(1930). 

* State ex rel. Buffum Tel. Co. v. Public Service Comm., 222 Mo. 627, 199 S.W. 
962 (1917), L.R.A. 1918C 820. 

*Horak v. Lohman & Farmers Mut. Tel. Co., P.U.R. 1927D 68 (Mo.); 
Youngblood v. Christian Co. Farmers Rural Tel. Assoc., P.U.R. 1930A 257 (Mo.). 

* People ex rel. Knowlton v. Orange County Farmers and Merchants Assoc., 
56 Calif. App. 205, 204 Pac. 873 (1922), and cases cited. 

* Franchise Motor Freight Assoc. v. Calif. Shippers, P.U.R. 1925C 382 
(Calif.) ; cf. Motor Freight Terminal Co. v. Burke, P.U.R. 1932C 72(Calif). 

“State Pub. Util. Comm. ex rel. Pike City Tel. Co. v. Noble, 275 Ill. 86, 113 
N.E. 910 (1916). 

* Ashley Tri-City Mut. Tel. Co. v. New Ashley Tel. Co., 92 Ohio St. 336, 
110 N.E. 959 (1915) ; cf. Affiliated Service Corp. v. Pub. Util. Comm., 127 Ohio St. 
47, 186 N.E. 703 (1933). 

** Sullwold v. Four Lakes Rural Tel. Co., P.U.R. 1918B 147 (Minn.). 

* Mountain States Tel. & Tel. Co. v. Project Mut. Tel. and Elec. Co., P.U.R. 
1916F 370 (Idaho). 

* Rutledge Co-op. Assoc., Inc. v. Baughman, 153 Md. 297, 138 Atl. 29 (1927). 
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under the sanction of the public service commission and thus 

effectively frustrate the purpose and intention of the law.1* 

** Id. at 304, 138 Atl. at 32. 

The type of control exercised over commercial utilities by the state 
commissions falls roughly into two classes: (1) control of intra- 
organization affairs; and (2) control of the utility-consumer rela- 
tionship. Therein lies the second distinction that must be observed in 
any intelligent appraisal of court decisions and commission reports. 
Obviously, the absence of investors in the co-operative organization 
picture makes it unnecessary for the commission to concern itself with 
intra-association squabbles. No one other than the co-operative itself 
is injured thereby. That is not true where the question is one affect- 
ing the consuming public. Hence, the very same court that refused to 
order service to a recalcitrant member on the ground that a co- 
operative is exempt from commission jurisdiction, has ordered a simi- 
lar association to lower its rates or obtain a certificate of convenience 
and necessity.'7 Significantly enough, the decisions refusing to inter- 
cede in the latter cases have been those dealing with small cooperative 
groups offering a very limited service.'® 

The antics of commissions in states which like Wisconsin have 
rather firmly enunciated the doctrine of co-operative independence, 
are both amusing and significant. Resort is had to “gentlemen’s agree- 
ments” and “mediation” by the public utility commission.” 

At best these substitutes are unsatisfactory and presage a re- 
versal of opinion, at least as to that phase of co-operative service 
which touches upon and threatens the state’s program of orderly 
utility expansion. 

Mr. Moore’s statement, then, must be rephrased to read: “In the 
absence of dedication to the public use by virtue of service to non- 
members or to a relatively unlimited membership, co-operatives . . 
are not subject to the general jurisdiction of their various commis- 





** Compare Pub. Util. Comm. ex rel. Macon County Tel. Co. v. Bethany Mut. 
Tel. Assoc., 270 Ill. 183, 110 N.E. 334 (1915), with Pub. Util. Comm. ex rel. Pike 
City Tel. Co. v. Noble, 275 Ill. 86, 113 N.E. 910 (1916). See also Batesville Tel. 
Co. v. Pub. Service Comm., 38 F. (2d) 511 (S.D. Ind. 1930) ; Evansville Tel. Co. v. 
Okow Valley Mut. Tel. Assoc., P.U.R. 1917D 730 (Il.). 

*Tt is sometimes impossible to determine this from a perusal of the case, 
but usually it appears at least that the corporate purpose is to serve only members. 
See Ala. Power Co. v. Cullman Co., Elec. Member Corp., 234 Ala. 396, 399, 174 
So. 866, 868 (1927). 

See Re Extension of Rural Line of Elec. Utilities, 14 P.U.R. (N.S.) 25, 28 
(Wis. 1936). 
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sions except in so far as the particular type of regulation in question 
is one affecting the consuming public.” Indeed, so far as it would 
proclaim a co-operatively operated Valhalla, it had best, perhaps, 
remain unwritten. 














———— 
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Courts—THE JUSTICE OF THE PEACE SysTEM—SUGGESTED ReE- 
FroRM—The office of justice of the peace was developed by the Eng- 
lish kings in the fourteenth century as a means of securing a greater 
measure of control over local affairs.1 The duties of the early justices 
were primarily administrative, but they gradually acquired judicial 
duties unto themselves, and when the system was brought over to 
this country the administrative duties disappeared and the justice 
of the peace became simply a judicial officer. The office very early 
became intrenched into the American judicial system, and worked 
rather successfully in pioneer days when elementary justice was all 
that was needed. As a result many state constitutions, including that 
of Wisconsin, made specific provisions for the continuation of the 
system.? 

The jurisdiction of the justice of the peace is entirely statutory. 
In Wisconsin he has jurisdiction throughout the county in which he 
has been elected over most civil actions which involve less than two 
hundred dollars and over certain criminal proceedings.* He plays 
a very important part in the modern judicial system, since he has 
more direct contact with the public than any other judge or court. 


(1) The Present Situation 


Very few statistics are available as to the number and outcome 
of cases tried before justices of the peace, or the fees charged by 
such justices. The reason for this is that there is no central agency 
to which the justice must report such matters, and the only way in 
which such facts can be obtained is by a search of the records and 
dockets of each individual justice. Even then the search will often 
prove highly unsatisfactory, inasmuch as the records kept by justices 
of the peace are frequently inadequate, sketchy, and not kept in any 
organized manner for future reference. 

These facts are significant of the decentralization and inefficiency 
of the system. Each justice has practically free reign over the mat- 
ters that come before him. As Robert H. Jackson, a member of the 





1 Roscoe Pound, Criminal Justice in America (1930) 86. 

* Wis. Const. art. VII, §2. “The judicial power of this state, both as to 
matters of law and equity shall be vested in a supreme court, circuit courts, courts 
of probate, and in justices of the peace.” 

* Wis. Stat. (1937) §§166.02, 300.01, 300.05, 360.01, 361.01. 
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New York State Commission to Investigate the Administration of 
Justice, says: 


At the bottom of the pyramid are the so-called “inferior 
courts.” In rural communities it is the Justice Court... . 
Each is a law unto himself; he keeps few and imperfect records, 
he makes no comprehensive reports of his judicial acts, he gets 
his information and law from sources that are weird or often in- 
terested—he is the butt of legal jokes—but he is the court of orig- 
inal jurisdiction to thousands—and his decision is final in a large 
proportion of cases where appeal is costly.* 


Such a decentralized system has many undesirable results such as 
inefficiency and corruption. There is no better illustration of this 
than the Chicago justice of the peace system. Chicago formerly had 
fifty-seven justices. Their calendars were crowded with old cases; 
few rights were ever determined without some private or political 
matters having weighed heavily in the decision. Then the municipal 
court plan was instituted, and twenty-seven judges were chosen to 
do the work of the former justices of the peace. The result was a 
disposition of a greater number of cases and dispensation of more 
justice.5 In view of these facts it is not difficult to see why approx- 
imately forty cities in Wisconsin have abandoned or partially aban- 
doned the justice of the peace courts in favor of municipal courts, 
along with most of the major cities in the United States. 

It is not surprising that justices of the peace have not kept pace 
with judicial development throughout the years, and consequently 
have become the sore-spot of our judicial system. There is no cen- 
tral agency to give laymen justices the information they require, or to 
examine the quality of work they do, or to assure the claimants be- 
fore their courts that they are being accorded their rights, and to 
make sure that proper records are being kept. Justices handle small 
claims and the parties often appear without the benefit of the advice 
of an attorney, and are not cognizant of their rights, or if they are, 
the sum involved is often too small to justify an appeal. Contrary to 
common belief, very few appeals are taken from decisions of these 
inferior courts. From a study of several of the principal counties in 
Tennessee, it was found that the appeals taken from justice courts 
constituted less than one per cent of the total number of cases handled 





*(1933) 17 J. Am. Judicature Soc. 100. 
*(1917) 1 Id. 33. 
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by justices. A survey made in New York by the Commission on 
the Administration of Justice reveals the same facts." Thus the right 
of appeal is not enough to insure an efficient and well organized 
system. 

Another inherent defect in this system is the existence of lay- 
men justices. From a review of the actions over which justices 
have jurisdiction one can readily see that many cases involving fine 
points of law must come before justices of the peace. Few of the 
justices, however, have ever had any legal training which would en- 
able them to understand and deal with such questions properly. 
Furthermore, they do not have the time nor the facilities to make a 
study of the legal questions that arise in their courts. The office of 
justice of the peace is seldom sufficiently remunerative, and the term 
of office is not sufficieritly long, to permit a man to quit his regular 
position and spend his full time on his work as justice. The Com- 
mission on the Administration of Justice in New York State inter- 
viewed one hundred seventeen justices personally. Of this number 
only nine had no other occupation, and all of these were men who had 
formerly engaged in some business and were now retired. Four were 
serving as police justice in some village within the township, and 
thus by doubling up the two judicial offices, they were able to make 
a living with no other occupation. The rest were scattered among a 
wide range of professions and trades; there were twenty nine farm- 
ers, fifteen lawyers, and some insurance agents, storekeepers, gas 
station proprietors, factory foremen, county officers, and men from 
almost all walks of life. The average earnings of the justices in- 
terviewed was $540, the individual earnings ranging from fifty dollars 
or even less to, in a few cases, two and three thousand dollars.® 

Little more need be said to prove that one’s legal rights are not 
properly considered and protected in justice courts. Regardless of the 
honesty and good faith of justices of the peace, the majority of them 
are not competent to make a decision regarding a man’s legal rights. 
The persons most suitable to hold the office do not want it, because it 
is not sufficiently lucrative to justify the use of their time in that 
manner. Those who have consented to hold office often permit their 
private relations to influence their decisions. For instance, an in- 





°T. L. Howard, The Justice of the Peace System in Tennessee (1934) 13 
Tenn. L. Rev. 19, 26. 

"Report of the Commission on the Administration of Justice in the State of 
New York, p. 572. 

* Id. at 568. 

°Id. at 569. 
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surance salesman or a gas station proprietor might feel that an 
adverse decision would alienate a man’s trade. If a justice seeks to 
inquire about the law, he has no one to go to except the attorneys in 
his town, who many times are interested in the very case in question. 
It requires no imagination to see why justices of the peace are so 
universally condemned. 

To try to justify the system on the ground that the civil cases 
coming before the justice involve only small claims, and the criminal 
cases involve only lesser crimes, and therefore mistakes in dis- 
pensing justice will not cause great injury, is to violate every aim of 
the modern judicial system. Many years ago we discarded the idea 
that justice was only for the rich and that it was to be dispensed in 
degrees dependent upon the sum involved. As former Chief Justice 
Winslow said, “Equal and exact justice has been the passionate de- 
mand of the human soul since man has wronged his fellow man; 
it has been the dream of the philosopher, the aim of the lawgiver, 
the endeavor of the judge, the ultiriate test of every government 
and every civilization.’”’?° 
_/ it was pointed out in the Journal of the American Judicature 
Society, in an article, “Why Tolerate Inferior Courts,” that: 


A man can but lose what he has. If a court has jurisdiction equal 
to a man’s entire capital it can ruin him just as effectively under 
the name of Justice Court as it could under the name Supreme 
Court. If a court can take away a man’s liberty it is a matter of 
small moment to him, after he is behind the bars, whether he was 
committed by a court of record or a court not of record.™ 


One of the chief criticisms of the system is that the justice 
derives his compensation from fees or costs charged against the losing 
party. From a mere statement of the rule it would seem to be entirely 
fair, but as a practical matter it results in a great deal of corruption. 
It is a customary practice to levy costs only against the defendant, 
and if the plaintiff loses he is assessed no costs and the justice gets 
nothing for his work. The reason for this practice is that persons 
intending to start an action will go to the justice of the peace who 
treats them most favorably, and if he charged them with the costs 
of the action, they would take their business elsewhere and seek 
a more favorable justice. Consequently the justices find it more 





(1920) 3 J. Am. Judicature Soc. 126. 
™ (1930) 14 Id. 22. 






































. 
} 
i 





418 WISCONSIN LAW REVIEW [Vol. 1939 


profitable to render decisions for the plaintiff, in which case the de- 
fendant is required to pay the costs. 


Many justices make it a policy in their courts to render decisions 
for the plaintiff, regardless of the equities of the parties. Persons 
starting actions will tend to start them before such justices, for it is to 
their advantage to be assured of a favorable judgment. It is not 
uncommon for some unscrupulous justices to make a very good 
living from the fees obtained by carrying on such practices. 

In view of these practices it seems that the old jibe that “J. P. 
stands for judgment for plaintiff” is not a joke but a simple statement 
of fact. From a survey made in several of the principal counties in 
Tennessee it was discovered that of a total of 25,088 cases handled 
by justices of the peace, 24,663 or 98.3% of the judgments were 
rendered in favor of the plaintiff..2 The Report of the Commission 
on the Administration of Justice in New York State contains the 
following statement : 


A practice was made of taking fifty consecutive cases, quite at 
random, from the docket-books examined. There were never less 
than forty judgments for the plaintiff out of those fifty, and it was 
not unusual to find all fifty so decided. This situation may be 
roughly compared with that prevailing in courts generally, where 
plaintiffs win 60% to 70% of all cases.'® 


We find the same difficulties present in criminal actions before the 
justice of the peace. Raymond Moley, in his book Our Criminal 
Courts, says: 


Preliminary examination in non-urban jurisdictions are usu- 
ally conducted by a Justice of the Peace or a village official. . . . 
They are conducted quite informally and without much effort to 
penetrate beyond the superficial. Not much of a permanent record 
is made. The written memoranda of a case are usually confined 
to the notations made upon returned warrants, which are some- 
times lost and frequently unintelligible. Occasionally a crude 
docket is kept. Moreover, the|value of the judgment made in a 
preliminary hearing is usually impaired by the fact that the 
justice and the constable get no fees if a bind-over does not 
result. 

The most distinct difference between the operation of the 
preliminary examination in rural and in urban communities is 
due to the part played by the prosecutor. In rural counties, the 
prosecutor is practically the head of the law-enforcing ma- 
chinery and when a serious crime is committed, and someone 1s 





* Howard, supra note 6, at 25. 
* Op. cit. supra note 7, at 578. 
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charged with it, the prosecutor is usually the motive power in the 
prosecution from the beginning. He constitutes the police, prose- 
cutor, and partly because of his influence, the preliminary judge 
as well. . . . The Justice of the Peace is usually a layman wholly 
subservient to the legal knowledge and political importance of the 
prosecutor, and is generally brought into a case only when the 
latter wants the approval of an action which he has already de- 
termined. In rural districts, consequently, not many cases are 
dismissed in preliminary hearings. Such data as are available show 
that the percentage of felony cases dismissed in the preliminary 
hearings ranges from ten to thirty, while the percentage in cities 
is two to three times as great.1* 


Again referring to the survey made in Tennessee, it was found 
that of the criminal cases coming before the justices of the peace, 
30 per cent were bound over to the grand jury; 27.1 per cent resulted 
in payment of a fine; 20.9 per cent were dismissed or withdrawn ;fin 
19.6 per cent the defendant was put in the workhouse; in 2.1 per 
cent of the cases the defendant was required to give a peace bond; 
and in .3 per cent other miscellaneous dispositions were made. Of 
218 cases bound over to the grand jury in Knox County, Tennessee, 
one was transferred to the juvenile court, and only fifteen defendants 
were indicted on a finding by the grand jury. One hundred and 
ninety five of the cases were so trivial or weak that they never 
reached the grand jury. Of the 218 cases only five or 2.3 per cent 
were finally found guilty.1> From this one sees that in justice court 
less than twenty per cent of the criminal cases are dismissed, whereas 
less than three per cent of the cases bound over to regular courts 
result in conviction. It seems that there is something besides the 
evidence and legal rights of the defendant affecting the decision of 
the justice in these cases. 

A point in favor of the justice of the peace system is that the cost 
assessed in each case is relatively small. The survey in Tennessee re- 
vealed an average court cost of $3.55 for each case tried.1* Also, the 
speed and accessibility of this court are points in its favor. However, 
these elements are more than outweighed by the shortcomings of the 
system. If one is required to appeal to get a fair hearing it cannot 
be said that the judicial system/is either inexpensive or speedy. And 
certainly our judicial system should not be permitted to lag behind 
the rest of our institutions in their quest for improvement. 





* Moley, Our Criminal Courts (1930) 35. 
“ Howard, supra note 6, at 32. 
“Id. at 27. 
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It is true that some counties and cities have recognized the faults 
vi the justice courts and have created municipal courts to supersede 
them. Undoubtedly such a move is a step toward improvement, 
but such a plan has its shortcomings. Under the present plan, each 
county or city that wishes to create a municipal court must secure the 
passage of a special act by the state legislature. There is no uni- 
form municipal/court act, and each act passed is different from the 
others. As a result, only the few lawyers in the particular city know 
what jurisdiction the court in that city has. Others who desire to 
bring suit therein must make an extended search through the many 
volumes of Session Laws and Private and Local Laws of this state 
to know whether or not he may properly bring his suit in that court. 
Furthermore, the present system of municipal courts is subject to the 
same criticism as the justice courts in respect to lack of centralization 
and unification. Often municipal courts have been given concurrent 
jurisdiction with the circuit courts in many matters. All this re- 
sults in confusion. If reform is to be made, no half-way measure 
should be adopted. 


(2) Suggested Reform 


Any plan of reform in this field should insure several things: 
first, that the rights of the parties in court shall be considered and 
determined by men who are capable and competent to deal with 
such matters ; second, that the universally condemned fee system now 
a part of the justice of the peace system, shall be abolished. Third, 
that the new plan shall provide for a unified and centralized system of 
courts. Fourth, that the cost of bringing an action shall be low. 
Fifth, that the new courts will be able to deal with cases speedily 
and at a place convenient for the parties concerned. Finally, that 
the procedure be simple and informal for the benefit of those who 
cannot afford legal counsel. 

In choosing a plan one must consider the fact that in this state 
many of the rural communities are so small that they would be un- 
able to support a court having jurisdiction in that village alone, and to 
establish a central court for the county would inconvenience the 
parties to a great extent. Furthermore, this being primarily an ag- 
ricultural state, we cannot ignore the rights of the rural districts. 


The plan suggested would provide for justices of the peace or 
judges who are qualified attorneys, to be paid on a salary basis by 
the county. The number of them in each county would depend upon 
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the population and needs of that particular county. They would 
be under the direct supervision of the county judge, and would hold 
court in the various communities in the county at stated times each 
week. One justice might be able to handle three to five small com- 
munities within a certain district if necessary. If there are com- 
munities within the county requiring the full time of one justice, he 
would be assigned only that one city. If his calendar becomes crowded 
at any particular time, the county judge would have the right to assign 
any other justice who is not so busy to aid him with his work. In 
this way each justice would have enough work for a full time job, 
and the justices could be concentrated where they are most needed. 

The fact that the justices would be required to travel and hold 
court in several communities should be no objection in this age when 
roads are good and cars are fast. Furthermore, the district to be 
covered by each justice would be comparatively small and it would 
require only a few minutes to travel between the cities therein. 

One question that may arise is—how will you take care of traffic 
violation cases where the trial is usually held immediately after the 
arrest in these smaller villages? I would suggest that if a person has 
been arrested for speeding, illegal parking, or some similar offense, 
and wishes to plead guilty, he could be permitted to pay his fine to 
the arresting officer, with no court costs. If the motorist believes he 
is not guilty of any traffic violation, he should then appear before 
the court when it is in session in that village, or go immediately to 
the village where court is being held, or to the county court. Certain- 
ly it is better for the motorist who believes himself innocent of any 
wrong to have the opportunity of a trial before an impartial court, 
after a day’s wait, than to go before a justice of the peace who 
will render an adverse judgment to get a fee. This gives rise to an- 
other question—will not the paying of a fine to an officer be an 
opening for corruption? It does not seem that such a plan would be 
any more likely to be corrupt than the present situation in which the 
officer is subjected to attempts at bribery by the speeding motorist 
who does not want to waste time by appearing before a justice of the 
peace. 

The justices under this plan would have practically the same 
jurisdiction as the present justices of the peace have. The procedure 
in their courts would be simple, as they are in justice courts today ; 
even a procedure like that used in the small claims courts of the 
larger cities could be provided. The presiding officers of the court 
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would be competent ; the outcome of the case would have no bearing 
on their fee or salary ; they would have no other business interests to 
influence their decision ; they would not have to ask interested parties 
for information on points of law; they would be required to keep 
records of the proceedings held before them, and could deal with the 
cases speedily and at a place convenient to the parties concerned. 
Certainly such a plan would seem to be a great improvement over 
either the present justice of the peace system or the present municipal 
court plan. As Justice Cardozo has said: “The time is ripe for bet- 
terment. . . . Men are insisting, as perhaps never before, that law 
shall be true to its ideal of justice.’’!* 
Rosert L. SPANAGEL 


STATUTES OF LIMITATION AND Tax LieNs—A Proposep Statv- 
tory AMENDMENT—Sections 72.05(1) and 72.53 declare that the 
inheritance taxes imposed by Section 72.01 and the estate taxes 
imposed by Section 72.50, respectively, are a lien upon the property 
transferred until paid. If Sections 72.05(1) and 72.53 mean that 
there is no limitation on the existence of the lien, land titles in many 
cases will be considered to be of doubtful validity, especially in view 
of Section 72.01(3), which provides a tax on property transferred 
in contemplation of death. Whether or not the property was actually 
so transferred, a transfer between members of a family, in particular, 
may be regarded with suspicion. A title where such a transfer ap- 
pears is more likely to be suspected than where the transfer is by will 
or upon intestate succession, since there the record of the adminis- 
tration proceedings will ordinarily show whether or not a tax was due 
and was or was not paid. 

Although Sections 72.05(1) and 72.53 declare that the taxes 
“shall be and remain a lien . . . until paid,” it may be argued that 
this lien is subject to the limitation set up by either Section 330.18(6) 
or Section 330.19(4). Section 330.18(6) bars within ten years “any 
action in favor of the state when no other limitation is prescribed 
by this chapter. . . .” Section 330.19(4) bars within six years “an 
action upon a liability created by statute when a different limitation is 
not prescribed by law.” 

It should be noted at the outset that there would be a question as to 
which of these periods of limitation would apply. When the action is 
in favor of the state upon a liability created by statute, which section 





** (1938) 22 J. Am. Judicature Soc. 37. 
* All section numbers used in this article are from Wis. Stat. (1937). 
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is to control? In 1915 the attorney general thought that the ten 
year limitation should apply, if any limitation at all was applicable.” 
The statutes of limitation in question were amended slightly in 1931, 
but it is apparent that the ambiguity still exists. If this ambiguity 
niust be resolved, it is thought that Section 330.18(6) should prevail, 
since this section refers particularly to the state as bringing the action, 
whereas Section 330.19 refers generally to the types of actions barred 
by the lapse of six years. 

Although the supreme court has not ruled on this question, the 
attorney general has twice given the opinion that the statutes of limi- 
tation do not apply to the lien of inheritance taxes. A decision to 
the effect that the statutes do apply was made by Circuit Judge 
A. H. Reid.5 

The supreme court has held that the right to collect license fees 
in the nature of taxes is subject to the provisions of Section 330.18, 
but in the case so holding the tax statute did not make the tax a lien 
on the property, nor provide that liability to pay was to continue 
until the tax was paid.® 

It is argued that Section 72.05(1) and 72.53 expressly provide 
that the lien is to continue until the tax is paid, and that this is a 
clear declaration of legislative policy.’ Statutes of limitation do not 
run against the state unless expressly so provided. But by Section 
330.18(6), “any action in favor of the state, when no other limitation 
is prescribed by this chapter” is barred after ten years. No other 
provision in Chapter 330 provides for a limitation upon the collec- 
tion of inheritance taxes or estate taxes, nor are such taxes excluded 
from the limitation imposed on other causes of action in favor of 
the state.® 

The order in which conflicting statutes were adopted is perhaps 
slight authority for preferring one over the other. If any weight 
is to be given the order of enactment in this case, it favors the limi- 
tation argument, since Section 330.18(6) was enacted subsequent to 





74 Ops. Att’y. Gen. 490, 494 (Wis. 1915). 

*Chapter 79, Laws of 1931. 

“4 Ops. Att’y. Gen. 490 (Wis. 1915) ; 10 Ops. Att’y. Gen. 580 (Wis. 1921). 

* Spencer v. State, Circuit Court, Sixteenth Circuit, Marathon County, July 23, 
1935 (Unreported opinion). 

*State v. Chicago & N. W. Ry., 132 Wis. 345, 112 N.W. 515 (1907). 

*10 Ops. Att’y. Gen. 580, 581 (Wis. 1921). 

*State ex rel. Globe Steel Tubes Co. v. Lyons, 183 Wis. 107, 197 N.W. 578 
(1924). 

* Spencer v. State, Circuit Court, Sixteenth Circuit, Marathon County, July 23, 
1935 (Unreported opinion). 
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the last amendment of Section 72.05(1), and at the same session at 
which Section 72.50 was enacted.!° 

By Section 72.17(1) the special administrator of the proper 
county is empowered to apply to the county court for the adjustment 
and payment of inheritance taxes that may be due or to determine 
that no tax is due, when no application for administration is made 
within sixty days, or when administration has been completed without 
determining the tax, or when a certificate of heirship has been 
applied for under Section 237.09, or a foreign will recorded under 
Section 238.19. The attorney general argues that since there is no 
limitation on the time for applying for a certificate of heirship, and 
Section 237.09 forbids the issuance of such a certificate until it 
appears that no inheritance tax was due, or, if due, has been paid, 
this section also shows the intention of the legislature that there 
should be no limitation on the right to collect inheritance taxes." 
Nor is there a limit on the time within which a foreign will may be 
recorded under Section 238.19. 

In terms the statutes of limitations apply only to actions. The dis- 
tinction between an action and a special proceeding is recognized 
in Section 262.02. The attorney general’s opinion is that the de- 
termination of inheritance taxes is a special proceeding and not an 
action, if it is a judicial proceeding at all, and therefore there is no 
limitation on the right to collect.12 There is no clear authority as to 
what constitutes an action as distinguished from a special proceeding. 
Some doubt is cast upon the attorney general’s conclusion by the in- 
terpretation given Section 262.02.'% 

Most decisions from other states are not good authority on the 
principal question because of the difference in the statutes involved. 

The New York court stated that the lien of an inheritance tax 
was not barred by the statute, saying: 


Under the taxable transfer act the tax is made a lien upon the 
property “to remain until the same is paid,” and it may be fairly 
questioned if a statute of limitations could be construed to bar 
an action or proceeding to foreclose a lien which is to continue 
until the tax is paid.’ 








Sec. 330.18(6) was drawn from $330.28, which was repealed in 1931. 

™10 Ops. Att’y. Gen. 580, 581 (Wis. 1921). 

"Id. at 583. 

> Cf. Kuhl v. Chicago & N.W. Ry., 101 Wis. 42, 77 N.W. 155 (1898); State 
ex rel. Ashley v. Circuit Court, 219 Wis. 38, 43, 261 N.W. 737, 739 (1935). 

“In re Strang, 102 N.Y. Supp. 1062, 117 App. Div. 796 (1907). 
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It is to be noted, however, that the actual decision in the case did not 
depend on the quoted statement, but on another section of the statutes 
specifically excepting inheritance taxes from the operation of the 
statute of limitations unless the property had come into the hands of 
a bona fide purchaser and six years had elapsed. 


Massachusetts has held, under statutes very similar to Wiscon- 
sin’s, that the general statute of limitations does not apply to a tax 
lien declared by the tax statute to continue until the tax is paid. 
The court said: 


The plain import of all these provisions is that nothing except 
payment or a satisfaction of the tax in some form shall operate 
as a discharge of it or prevent its collection. The petitioner ob- 
jects that, according to this construction, the treasurer can bring 
suit at any time and that the lien will continue indefinitely. But 
even if that were so, the legislature, having imposed the tax, well 
may have deemed it proper that nothing except payment should 
discharge it.1¢ 
Early Minnesota cases held that the right, granted by statute, to 
assess previously unassessed property, although no time limitation on 
such right was stated, was barred by the general statute of limitations 
running against the state.’7 Later the statutes were amended, and 
it is now held that the statute does not bar such an action.’® In 
State v. Brooks’ the court held that the general statute of limitations, 
though applying against the state, did not bar an inheritance tax. The 
court reached this decision by applying the amended statute prevent- 
ing the running of the statute of limitations against the reassessment 
of back taxes on property. This statute was held to apply to in- 
heritance taxes. 


A reason sometimes stated why the taxes cannot be collected after 
the period of limitations has run, even though the tax statute declares 
the tax to be and continue a lien until payment, is that only the 
remedy provided for the collection is barred, while the lien continues 
as provided by the tax statute.*° As stated by the Nevada court: 





** Bradford v. Storey, 189 Mass. 104, 75 N.E. 256 (1905) ; Watson v. Erickson, 
276 Mass. 185, 177 N.E. 99 (1931). 

** Howe v. Howe, 179 Mass. 546, 549, 61 N.E. 225, 226 (1901) (the question 
ot whether the general statute of limitations applied was not before the court, 
since the period had not yet run). 

™ Redwood County v. Winona & St. P. Land Co., 40 Minn. 512, 41 N.W. 465, 
42 N.W. 473 (1889); Mower Co. v. Crane, 51 Minn. 201, 53 N.W. 629 (1892). 

*® Chisago County v. Kipp, 70 Minn. 286, 73 N.W. 164 (1897). 

183 Minn. 251, 236 N.W. 316 (1931). 

* City and County of San Francisco v. Jones, 20 Fed. 188 (C.C.D. Cal. 1884) ; 
Woods v. Hyde, 64 Cal. App. 433, 222 Pac. 168 (1923); Chambers v. Gallagher, 
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“A lien may continue after the remedy for its enforcement is lost. 
A mortgage debt is not extinguished or destroyed by the statute of 
limitations. The remedy only is taken away.”’4 

While it may be argued that it is desirable that the state should 
not lose its right to collect taxes, even though a number of years has 
elapsed, still it may be urged with equal force that the resulting un- 
certainty of land titles is sufficient to counterbalance the desirability 
of maintaining the lien. There is no clear cut statement of legislative 
intent in Wisconsin.22 The Committee on Property Law of the Wis- 
consin State Bar Association has recommended that the statutes be 
amended so as to bar the collection of inheritance and estate taxes 
after ten years from the date of their accrual.2* In accordance with 
this suggestion the following amendment to Section 330.18(6) is sug- 
gested: “Any action in favor of the state, including actions to collect 
taxes imposed by Chapter 72, when no other limitation is prescribed 
by this chapter. . . .” 

James J. Burke 





177 Cal. 704, 171 Pac. 931 (1918); Chambers v. Gibson, 178 Cal. 416, 173 Pac. 
752 (1918); State v. Y. J. S. M. Co., 14 Nev. 220 (1879). 

™State v. Y. J. S. M. Co., 14 Nev. 220, 232 (1879). This is not the rule in 
Wisconsin; here it is held that the general statute of limitations operates to destroy 
the right as well as the remedy. Brown v. Parker, 28 Wis. 21 (1871); Eingartner 
v. Illinois Steel Co., 103 Wis. 373, 79 N.W. 433 (1899). 

™ Compare $49.10, where the legislature has expressly declared that the statutes 
of limitation shall not be pleaded as a defense to an action for the recovery of 
the value of public support of an indigent person. 

* Wis. State Bar Ass’n Reports, Vol. 26, p. 203 (1936). 

















NOTES AND COMMENTS 


CoMPARATIVE NEGLIGENCE STATUTE—EFFECT Upon Gross NEc- 
LIGENCE AND CONTRIBUTION AMONG TorTFEASORS.—An action to 
recover damages for personal injuries sustained by G (guest) in an 
automobile collision was commenced against H (the host) and T 
(the driver of the other car.) The jury found that G was not con- 
tributorily negligent, that H was negligent, that T was guilty of both 
ordinary and gross negligence, and that the negligence of H and T 
proximately contributed to the injuries of G. The trial court changed 
the verdict to the effect that T was guilty of only ordinary negligence. 
It gave G judgment against both defendants as joint tortfeasors, 
and it rendered a contingent judgment in favor of T against H for 
any part of the damages over one-half that T might pay to G. T paid 
G in full. H appealed, contending that a grossly negligent defendant 
is not entitled to contribution from a joint tortfeasor; and that the 
trial court either should have changed the verdict to the effect that T 
was guilty of only gross negligence and not of ordinary negligence, 
or else it should have re-submitted the question informing the jury 
that T could not be guilty of both ordinary and gross negligence. T 
contended that the comparative negligence statute’ abolished the ex- 
istence in Wisconsin of gross negligence as something distinct from 
ordinary negligence, because the doctrine of gross negligence was 
promulgated by the court so that the plaintiff’s contributory negli- 
gence would not defeat his recovery where the defendant’s amount 
of fault was very great; and that since the adoption of the compara- 
tive negligence act there is no good reason for adhering to the gross 
negligence doctrine. 


The doctrine of gross negligence as formulated by the supreme 
court is that gross negligence differs in kind rather than degree from 
ordinary negligence ;? that it is not negligence at all; that it consists 
of “either a wilful intent to injure, or that reckless and wanton dis- 
regard of the rights and safety of another or of his property, and 
that willingness to inflict injury, which the law deems equivalent to an 





* Wis. Stat. (1937) §331.045. 

? Wilson v. Chippewa Valley Elec. Ry. Co., 120 Wis. 636, 98 N.W. 536 (1904) ; 
Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N.W. 672 (1904); Willard 
v. Chicago and N.W. R.R., 150 Wis. 234, 136 N.W. 646 (1912); Berndl v. Director 
Gen. of Railways, 177 Wis. 210, 188 N.W. 81 (1922); Bentson v. Brown, 186 Wis. 
629, 203 N.W. 380 (1925). 
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intent to injure.”® Before the comparative negligence act a plaintiff 
although contributorily negligent could recover for his injuries from 
a grossly negligent defendant.* Much discussion has arisen as to 
whether the adoption of the statute has abolished the doctrine of 
gross negligence, or whether a negligent plaintiff can still recover 
from a grossly negligent defendant the full amount of damages sus- 
tained. The draftsman of the statute was of the opinion that the 
act abolished gross negligence.’ The Mississippi statute*® and the 
Federal Employer’s Liability Act’—which are similar in form to the 
Wisconsin statute except that they allow the plaintiff to recover even 
though his negligence is as great or greater than that of the defen- 
dant— are held to cover all forms of negligence including gross neg- 
ligence.§ But it is not clear that the courts in administering these 
statutes mean the same thing by gross negligence as the Wisconsin 
Supreme Court does.® It may be the Wisconsin court originally made 
the distinction between ordinary and gross negligence for the purpose 
of reaching a desirable result and that the real difference between 
them is one of degree rather than of kind. But it can not be assumed 
that this was in the mind of the legislature when it used the term 
“negligence,” in view of the fact the court had consistently defined 
gross negligence as not being a form of negligence.’° 

Before the adoption of the act, it was held that, because a person 
guilty of an intentional tort was not entitled to contribution from a 
join tortfeasor, a grossly negligent defendant was not entitled to 
contribution." In a case which arose after the statute was adopted 
the court held to the same effect.1? Although the statute was not men- 
tioned, the case did decide that gross negligence still exists in the law 
for at least that one purpose. In the instant case it was extensively 





* Willard v. Chicago and N. W. R.R., 150 Wis. 234, 239, 136 N.W. 646, 648 
(1912); Berndl v. Director Gen. of Railways 177 Wis. 210, 215, 188 N.W. 81, 83 
(1922). 

*Watermolen v. Fox River Valley Electric Ry. and Power Co., 110 Wis. 153, 
85 N.W. 663 (1901); Wilson v. Chippewa Valley Elec. Ry. Co., 120 Wis. 636, 
98 N.W. 536 (1904). 

*Padway, Comparative Negligence (1931) 16 Marq. L. Rev. 3, 20. 

*Miss Ann. Code (1930) §511. 

*35 Stat. 66 (1908), 45 U. S. C. §53 (1934). 

* Pennsylvania Co. v. Cole, 214 Fed. 948 (C.C.A. 9th, 1914) ; Yazoo and Miss. 
Valley Ry. Co. v. Carroll, 103 Miss. 830, 60 So. 1013 (1912); Yazoo and Miss. 
Valley Ry Co. v. Williams, 114 Miss. 236, 74 So. 835 (1917). 

*See Campbell, Wisconsin’s Comparative Negligence Law (1931) 7 Wis. L. 
Rev. 222, 233. 

See Campbell, Wisconsin’s Comparative Negligence Law (1931) 7 Wis. L. 
Rev. 222, 234; Whelan, Comparative Negligence 1938 Wis. L. Rev. 465, 479. 

™ Ellis v. Chicago and N. W. R. Co., 167 Wis. 392, 167 N.W. 1048 (1918). 

™Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933). 
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argued by T that the statute abolished the doctrine of gross negligence 
for all purposes; and thus a negligent plaintiff cannot use the doc- 
trine as a means of recovering the full amount of his damages nor 
can a joint tortfeasor use it to escape liability for contribution.'* 
The court held that the statute had no effect upon the rule of gross 
negligence.'* It remanded the cause with directions to grant a new 
trial, the trial court to inform the jury that T could not be guilty 
of both gross and ordinary negligence. 

The respondent also contended that since the adoption of the 
statute contribution between joint tortfeasors should be based upon a 
comparison of the degrees of their fault as found by the jury, rather 
than upon a fifty-fifty basis regardless of the comparative fault of 
each. 

The law of contribution between tortfeasors has been worked out 
by the Wisconsin Supreme Court without any statutory aid. If 
joint tortfeasors were each liable to the plaintiff, contribution between 
them was fixed upon the basis of equality regardless of the amount 
of causal negligence of each.'® 

Upon the passage of the comparative negligence act the question 
arose whether it made any change in the law. The draftsman of 
the act was of the opinion that it did not,!® and there seems little 
doubt he is right. But it was reasonable to believe that the court 
might introduce the comparative negligence idea into its common 
law doctrine of contribution. The standard of equality was adopted 
at a time when there was no comparison made between degrees of 
ordinary care. Comparative negligence having been adopted for one 
purpose, the court might have applied the same doctrine to contribu- 
tion.17 Several cases involving the right of contribution between joint 
tortfeasors have arisen since the passage of the act.® In none of 
these, however, was the plaintiff negligent, and each time the court 
decided the case by reasoning to the effect that, “The comparative 





“Brief of the respondent, pp. 20-24. 

™ Wedel v. Klein, 282 N.W. 606 (Wis. 1938). 

* Ellis v. Chicago and N. W. R. Co., 167 Wis. 392, 167 N.W. 1048 (1918) ; 
Frankfort General Ins. Co. v. Milwaukee Elec. Ry. and Light Co, 169 Wis 533, 
173 N.W. 307 (1919); Mitchell v. Raymond, 181 Wis. 591, 195 N.W. 855 (1923). 
As to the law in Wisconsin on contribution see Gregory, Tort Contribution in 
New York (1935) 20 Corn. L. Q. 269, 274-278; Gregory, Contribution among 
Tortfeasors: A Uniform Practice, 1938 Wis. L. Rev. 365. 

* Padway, Comparative Negligence (1931) 16 Marq. L. Rev. 3, 19. 

See Campbell, Wisconsin’s Comparative Negligence Law (1931) 7 Wis. 
L. Rev. 222, 246. 

* Brown v. Haertel, 210 Wis. 354, 244 N.W. 633 (1933); De Brue v. Frank, 
213 Wis. 280, 251 N.W. 494 (1933); Zurn v. Whatley, 213 Wis. 365, 251 N.W. 
435 (1933); Homerding v. Pospyschalla, 280 N.W. 409 (Wis. 1938). 
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negligence statute, if it affects the principle (of contribution) at all, 
has no bearing in this case, because that statute only applies when 
the person for whose injuries recovery is sought was guilty of con- 
tributory negligence, . . .”2® Contribution in these cases was fixed 
upon a fifty-fifty basis, as it was before the adoption of the statute. 
These cases seem to have decided in effect, although not in words, 
that the comparative negligence act has no effect upon contribution 
among joint tortfeasors, because there would be no reason for 
applying one rule of contribution when the plaintiff is negligent and 
another rule when the plaintiff is not negligent. Although in the 
instant case, as in the previous cases, the plaintiff was not contribu- 
torily negligent, the court definitely states the statute has no effect 
upon the law of contribution. 
GeraLtp LAMBOLEY 


CoNSTITUTIONAL LAW—DELEGATION OF LEGISLATIVE PowER— 
The recent Wisconsin case of State ex rel. Zimmerman v. Dammann, 
held that the attempted release of state funds to the retirement and 
normal school funds by the Emergency Board? was unconstitutional. 
The Emergency Board was created by Ch. 181, Laws of 1937, said 
law providing that “the amount herein appropriated shall not become 
effective or available until released in whole or in part by the emer- 
gency board.’”® 

In holding that this law constituted an invalid delegation of legis- 
lative power, the court based its decision on the failure of the leg- 
islature “to prescribe any standard or to chart conditions or limita- 
tions to be observed by the board” and because there was no “basis 
for implying any such standard or guide.” The court distinguished 





* Zurn v. Whatley, 213 Wis. 365, 372, 251 N.W. 435, 438 (1933). 

*283 N.W. 52 (Wis. 1938). 

>The Emergency Board was composed of Philip F. LaFollette, E. Merwyn 
Rowlands and Ernest J. 

* Sections 8 and 9 of Ch. 181, "Laws of 1937 provide: “Section 8. There is ap- 
propriated from the general fund to the secretary of state a sum sufficient to pay 
the amount which has accrued during the economic depression and is due the 
retirement deposit fund and the contingent fund of the state retirement system 
under the provisions of subsection (7) of Section 71.26. The amount herein 
appropriated shall not become effective or available until released in whole or in 
part by the emergency board. 

“Section 9. There is appropriated from the general fund to the secretary of 
state a sum sufficient to pay the common school fund and the normal school 
fund the full amount of the principle due said funds on certificates of indebtedness 
now outstanding. The amount herein appropriated shall not become effective or 
available until released in whole or in part by the emergency board.” 
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State ex rel. Board of Regents v. Zimmerman,‘ which held valid the 
actions of the then Emergency Board, which was empowered to re- 
lease “such sums as may be necessary, payable from any moneys in 
the general fund or other available funds not otherwise appropriated 
. . . to meet operating expenses of any state institution . . . for 
which sufficient money has not been appropriated to properly carry 
on the ordinary regular work,”® on the grounds that in the Board of 
Regents case a sufficient standard and guide was expressed in the 
legislative act, whereas in the instant case the Emergency Board was 
given unfettered discretion as to the time when and the amount of 
the appropriation to be released. State ex rel. Inspection Bureau v. 
Whitman,® the leading Wisconsin case on delegation of legislative 
power, is distinguished on similar grounds. 

It would seem that the decision in the instant case is justified by 
the previous Wisconsin cases,’ and is in accord with the general 
rules enunciated by the U. S. Supreme Court® and the courts of the 
cther states restricting the delegation of legislative powers. In the 
instant case no standard for the guidance of the Emergency Board is 
expressed, nor can a standard be implied; the time when and the 
amount of the funds to be released is not dependent upon “the hap- 
pening of a particular contingency or future event” ;® nor has the 
legislature expressed a policy and provided a framework of law, 
leaving it to the board to merely “fill in the details.”?° The discretion 
given to the board was absolute. Therefore it cannot be doubted that 
this was an attempted abdication of legislative power and repugnant to 








*183 Wis. 132, 197 N.W. 823 (1924), noted and criticised: (1924) 3 Wis. 
L. Rev. 124; Brown, Executive Department’s Exercise of Quasi-Judicial and 
Quasi-Legislative Powers in Wisconsin (1924) 3 Wis. L. Rev. 385, 414; (1924) 38 
Harv. L. Rev. 250. 

*Wis. Stat. (1923) §20.74. 

*196 Wis. 472, 220 N.W. 929 (1928), 5 Wis. L. Rev. 111 (1929). 

"For a very complete annotation of the Wisconsin cases dealing with the 
question of delegation of legislative and judicial powers, see Brown, Executive 
Department’s Exercise of Quasi-Judicial and Quasi-Legislative Powers in Wis- 
consin (1924) 3 Wis. L. Rev. 385, 449. 

*See Notes (1924) 37 Harv. L. Rev. 1118, (1935) 11 Wis. L. Rev. 88 for a 
discussion of U. S. Supreme Court decisions on this point. 

*State ex rel. Board of Regents v. Zimmerman, 183 Wis. 132, 197 N.W. 823 
1924). 

* That an administrative board may “fill in the details” where the legislature 
has enunciated the policy and formed the frame work of the law is well established. 
See In re Grimes, 16 Wis. 417 (1863). See also 3 Wis. L. Rev. at 406. 
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the basic genius of our government, rooted in the doctrine of the sep- 
aration of powers." 

The Wisconsin court has frankly admitted that there cannot be 
an exact and rigid separation of powers as a practical matter ;!? that 
as a matter of fact governmental powers are and always have been 
overlapping ;'* and that there are two types of legislative power, one 
which cannot be delegated and one which can. That which cannot be 
delegated is the policy-making power of the state, and that which 
can is the power to execute the legislative will or policy.’* This dis- 
tinction is stated in the Whitman" case as follows: 


The power to declare whether or not there shall be a law; to 
determine the general purpose or policy to be achieved by the 
law; to fix the limits within which the law shall operate,—is a 
power which is vested by our constitution in the legislature and 
may not be delegated. When, however, the legislature has laid 
down these fundamentals of a law, it may delegate to administra- 
tive agencies the authority to exercise such legislative power as is 
necessary to carry into effect the general legislative purpose. . . .16 


The difficulty arises in the determination of which functions are 
policy making and which are pursuant to and in execution of such 
policy.’* 





* Dowling v. Lancashire Ins. Co., 92 Wis. 63, 68 (1896) ; see also State ex. rel. 
Carey v. Ballard, 158 Wis. 251, 257, 148 N.W. 1090, 1092 (1914), State v. Lange 
Canning Co., 164 Wis. 228, 233, 157 N.W. 777, 780 (1916). 

™ State ex rel. Wis. Inspection Bureau v. Whitman, 196 Wis. 472, 495, 220 
N.W. 929, 937 (1928). 

* Ibid. 

* Ibid. See also 5 Wis. L. Rev. at 114. 

* State ex rel. Inspection Bureau v. Whitman, 196 Wis. 472, 405, 220 N.W. 
929, 941 (1928). 

* This test cited and applied in Gibson Auto Co. Inc. v. Finnegan, 217 
Wis. 401, 259 N.W. 420 (1935) holding Ch. 110, Wis. Stat. (1933) an unlawful 
delegation of legislative power, that act empowering business and trade groups 
to draw up codes of fair competition to govern their groups, to be effective when 
approved by the governor. This act was subsequently amended, instructing the 
governor to draw up these codes, the amended act stating that “unfair methods 
of competition . . . are hereby prohibited.” This amended act was held valid in 
Petition of State ex rel. Attorney General, 220 Wis. 25, 264 N.W. 633, 11 Wis. 
L. Rev. 430 (1936). 

Tt is suggested in 8 Wis. L. Rev. 176, 180 “that the policy forming test of the 
Whitman case is of little value except as a peg upon which to hang decisions. 
lf it is believed that the exigencies of the situation require a statute to be 
upheld, then the power delegated is not policy-forming. If it is believed that 
the consequences of a law would be detrimental, then by some sort of legerdemain 
the power delegated becomes policy-forming. That the same is true of the 
‘standard’ test can be seen from the various modifications and qualifications to 
the rule which are pointed out above. When a law is looked upon as expedient, the 
courts somehow find a way to work out a standard. ... A formula which will 
tell you, ‘This act is constitutional and this ane is not,’ cannot be worked out... . 
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During the past few years due to the growth of the use of admin- 
istrative agencies to meet problems arising out of the economic sit- 
uation, the Wisconsin court and the U. S. Supreme Court have had 
numerous occasions to pass on questions of unlawful delegation of 
legislative power. The Wisconsin court has held valid a statute pro- 
viding that a public utility may be exempted from paying the costs 
of investigations by the public service commission upon a finding 
by the commission that the “public interest requires” that the utility 
be relieved of this cost;?* a statute authorizing the combining of 
territories into a power district upon a finding by the public service 
commission that such districts would be “feasible” ;!® a statute pro- 
viding that “unfair methods of competition . .. are hereby pro- 
hibited,” and making it the duty of the governor to “prescribe reason- 
able codes . . . of fair competition” for state industries, as having 
enunciated a sufficient standard and legislative policy.2® However, 
the U. S. Supreme Court, which prior to 1933 had never declared an 
act of Congress unconstitutional on the grounds of unlawful dele- 
gation of legislative power, although the issue had been often before 
it,24 in the case of Panama Refining Co. v. Ryan** held that part of 
the N.I.R.A. empowering the President “to prohibit the transporta- 
tion... of petroleum .. in excess of the amount permitted by 
any state law’ unconstitutional. In Schechter Poultry Corp. v. 
U. S.,”3 the power granted to the President to approve codes of “fair 
competition” which “will tend to effectuate the policy of this title” 
was held to be an unconstitutional delegation of legislative power 
since the President could make the policy of the law with virtually no 
restraint upon his authority and discretion.2* These cases show that 
at least some limitation or standard must be laid down by the legis- 





Just which of these discretionary powers can be safely turned over to commissions 
is entirely governed by the circumstances of the individual case.” 

* Wis. Tel. Co. v. Public Service Commission, 206 Wis. 589, 240 N.W. 411 
(1932), 8 Wis. L. Rev. 176 (1933). 

* Clam River Electric Co. v. Public Service Commission, 225 Wis. 25, 274 N.W. 
140 (1937). 

» Petition of State ex rel. Attorney General, 220 Wis. 25, 264 N.W. 633 (1936). 

™ Brown, The Constitution, The Supreme Court and the N.I.R.A. (1934) 13 
Ore. L. Rev. 102. 

* 293 U.S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1934). 

295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570, 97 A.L.R. 947 (1935). 

“The Schechter case is discussed at length and criticised in (1935) 11 Wis. 
L. Rev. 88. However Collier, The Expanded Meaning of The Constitution (1936) 
11 Wis. L. Rev. 337, states that he is “wholly in sympathy with these decisive 
rulings of our highest tribunal in regard to this particular phase of the New Deal— 
the exaggerated tendency to vest undefined and unstandardized law making powers 
in executive officers.” 
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lature, the degree of explicitness required depending on the particu- 
lar circumstances. 

Of special note in relation to these cases arising out of legislation 
enacted to combat the economic depression and other “emergency” 
situations is the following statement of the Wisconsin court in 
Petition of State ex rel. Attorney General :*5 , 


. while an emergency may enlarge or multiply the conditions 
with which the legislature may deal in the exercise of the policy 


power . . . an emergency in no manner affects the delegability of 
legislative power either by the congress or by the legislature of 
a state. 


It should be noted that in the instant case, a maximum amount 
which may be released by the Emergency Board is established by 
statute, i.e. “There is appropriated from the general fund . . . a sum 
sufficient to pay the amount which has accrued . . . and is due the 
retirement deposit fund, etc.,”** although the board was given un- 
limited discretion within the limits of that maximum. The Wisconsin 
Constitution, like the majority of the other states, follows the Fed- 
eral Constitution,?” merely stating that “no money shall be paid out 
of the treasury except in pursuance of an appropriation by law. . . .”** 
In the Board of Regents*® case the Wisconsin court held that no 
maximum need be stated by the appropriation nor did it have to be 
certain in amount.®® Most of the other state courts, having similar 
constitutional provisions, have held that a maximum must be stated,*1 
although they are divided on the requirement of certainty, some read- 
ing into the constitution an unwritten requirement of specification,** 





* 220 Wis. 25, 34, 264 N.W. 633, 11 Wis. L.R. 430 (1936). 

* Wis. Laws 1937, c. 181, §§8 and 9. 

™See U. S. Const., Art. 1, §9, cl. 7 providing: “No money shall be drawn 
from the treasury except in consequence of appropriations made by law... .” 

™ Wis. Const., Art. 8, §2. 

*State ex rel. Board of Regents v. Zimmerman, 183 Wis. 132, 197 N.W. 
823 (1924). 

* Criticised in a Note (1924) 38 Harv. L. Rev. 250. 

™ Crane v. Frohmiller, 45 Ariz. 490, 45 P. (2d) 955 (1935); Ingram v. Colgan, 
106 Cal. 113, 38 Pac. 315 (1894); Institute of Blind re Henderson, 18 Colo. 105, 
31 Pac. 714 (1892) ; Blaine County Ins. Co. v. Gallet, 35 Idaho 102, 204 Pac. 1066 
(1922) ; Peabody v. Russell, 302 Ill. 111, 134 N.E. 150 (1922); Restint v. State, 20 
Ind. 328 (1863); Davis v. Eggers, 29 Nev. 469, 91 Pac. 819 (1907); State v. 
Holmes, 19 N. D. 286, 123 N.W. 884 (1909); Holmes v. Olcott, 96 Ore. 33, 189 
Pac. 202 (1920); In Re Opinion of Judges, 48 S.D. 253, 203 N.W. 462 (1925). 

State ex rel. Davis v. Green, 95 Fla. 117 (1928); Smithberger v. Banning, 
129 Neb. 651, 262 N.W. 492 (1935); State ex rel. Davis v. Eggers, 29 Nev. 469, 
91 Pac. 819 (1907). See Holmes v. Olcott, 96 Ore. 33, 44, 189 Pac. 202, 205, 
(1920). 
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others allowing the legislature to make an indefinite provision.** In 
those jurisdictions in which the constitution expressly requires that 
the appropriation be specific, appropriations found in the Board of 
Regents** case and the instant case would be clearly invalid because 
too uncertain in amount.** 

It is difficult to determine from a reading of the cases dealing 
with maximums in apropriations whether the courts distinguish be- 
tween the requirement of a standard and the requirement of a max- 
imum, or whether the two requirements are so inter-related that they 
are merely phases of the same problem, i.e. the setting of a standard. 
In the light of the instant case, it seems that the Board of Regents 
case is to be construed as enunciating a rule that no specific maxi- 
mum need be expressed in the appropriation #f the release of the 
same by an administrative board, as to time and amount, is based on 
some standard or limitation, and upon the happening of a particular 
contingency or upon the finding of a particular fact pursuant to a 
clear expression of policy by the legislature. 

It will thus be seen that the various limitations found in the 
Board of Regents case constituted, in effect, the setting of a maximum 
by the legislature. In effect, such a rule would allow an elastic appro- 
priation, virtually a necessity in view of the present day maze of gov- 
ernmental activity, but would provide a limitation and check on an 
otherwise unbridled discretion and arbitrary authority. How ex- 
plicit the standard or limitation must be is, of course, a matter of 
degree. In the instant case the court very carefully points out that 
“no fact development or condition coming into being was to de- 
termine the time or amount of payment’®* while in the Board of Re- 
gents case “the legislature prescribed the limitations that the pay- 
ment of the appropriation was to be made from ‘available funds not 
otherwise appropriated ;’ and was to be ‘to meet operating expenses’ 





* State ex rel. Board of Regents v. Zimmerman, 183 Wis. 132, 197 N.W. 823 
(1924); see also, State ex rel. Turner v. Henderson, 199 Ala. 244, 74 So. 344 
(1917); Henderson v. Board of Comm’rs., 129 Ind. 92, 28 N.E. 127 (1891); 
State Highway Board v. Gates, 1 Atl. (2d) 825 (Vt. 1938). 

“State ex rel. Board of Regents v. Zimmerman, 183 Wis. 132, 197 N.W. 
823 (1924). 

*® See N.Y. Const., art. 3, §21; Ohio Const., art. 2 §22; Md. Const., art. 3, §32; 
Okla. Const., art. 5, §55. The New York provision reads, “. . . and every such 
law making a new appropriation, or continuing, or reviving an appropriation, shall 
distinctly specify the sum appropriated. .. .” 

* (Italics mine). State ex rel. Zimmerman v. Damman, 283 N.W. 52, 55 (Wis. 
1938). 
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of any state institution, etc. ‘for which sufficient money has not been 
apropriated to properly carry on the ordinary regular work.’ ”37 
It is submitted that two basic elements should conjoin to justify 
a delegation of legislative power: First, the exigencies of the par- 
ticular situation must necessitate the transfer of the power and dis- 
cretion granted to the administrative board in order to effectuate 
an efficient order of government ;** and, second, the legislature must 
have exercised its own policy-making powers in limiting the dis- 
cretion of the administrative so far as the situation allows, due 
weight being given to its judgment on its own capacity.*® To satisfy 
the foregoing requirements, the legislature, in appropriating money 
subject to release by an administrative board, should either expressly 
fix a maximum amount or should lay down a standard clearly limiting 
the administrative discretion to effectuating the policy formed and 
expressed by the legislature, thereby establishing a maximum by 
construction.“ Thus is the legislature permitted to “delegate” its 
power within prescribed boundaries, but prohibited from “abdicat- 
ing” its power in part or in whole.* 
RICHARD TINKHAM. 


DurEess—THREATS OF CRIMINAL PROSECUTION—LAPSE OF TIME 
—Frequently cropping out in cases of duress by threats of criminal 
prosecution is the suggestion—which occasionally assumes the more 
forceful proportions of legal dogma—that a lapse of time between the 
threats and the transaction alleged to have been under duress, may 
negative that state of mind which is said to constitute duress. The 
modern doctrine is that threats of criminal prosecution that cause 





* Id. at 54, 55. 

™* Note (1924) 37 Harv. L. Rev. 1121. The so-called “expediency doctrine” or 
doctrine of common sense is most important in determining the validity of a 
particular act. Cf. Hampton v. U. S., 276 U. S. 394, 48 Sup. Ct. 348, 72 L.ed. 448 
(1928) ; State ex rel. Wis. Inspection Bureau v Whitman, 196 Wis. 472, 220 N.W. 
929 (1928). 

* Note (1924) 37 Harv. L. Rev. 1121. 

“In Crane v. Frohmiller, 45 Ariz. 490, 45 P. (2d) 955 (1935), Arizona hav- 
ing a constitutional provision similar to our own, the court states that a maximum 
amount must be expressed by the legislature, according to the great weight of 
authority, the Board of Regents case representing the minority view, and then 
says: “...in order to constitute a valid appropriation by the legislature, it 
must, if the appropriation is to be paid from the general fund, fix at least a 
maximum amount beyond which such appropriation may not go, although, if the 
payment is to be made only from a special fund which is itself limited in amount, 
no limit need be stated in the act authorizing the expenditure and specifying for 
what purposes the money is to be expended.” 

“State ex rel. Wis. Inspection Bureau v. Whitman, 196 Wis. 472, 495, 220 
N.W. 929, 937 (1928). See also Note (1933) 8 Wis. L. Rev. 176, 178. 
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such a state of mind as to preclude the person threatened from ex- 
ercising his own free will, and hence to render that person incapable 
of contracting, constitute duress.1 Contracts entered into, or pay- 
ments made, under such coercive influence will be set aside since the 
party acting without free will and judgment lacks the quality of mind 
essential to the making of a contract.2, Emphasis has shifted from 
the means used to overcome the person threatened to the condition 
of mind produced thereby,® and the standard is the particular in- 
dividual rather than an arbitrary and artificial standard of a man 
of courage or ordinary firmness. Whether duress exists in a par- 
ticular case thus becomes a matter of fact and not law.5 Threats of 
criminal prosecution no longer must be “unlawful”, since any use 
of the criminal process for private ends is wrongful.® Nor is the 
guilt or innocence of the accused material, except as bearing upon the 
state of mind produced by the threats.7 And while threats to injure 
a third person do not generally constitute duress, threats to crimin- 
ally prosecute a third person related by blood or marriage may con- 
stitute duress in all jurisdictions, though just what degree of rela- 
tionship is necessary has not been settled.* There is no difficulty un- 
der this modern view in holding that threats do not have to be made 
directly, but may be communicated indirectly, provided such was the 
intent of the one who threatened.® Finally, although a contract to 
suppress criminal prosecution is illegal and the courts will not lend 
aid to the parties thereto, most courts refuse to apply this rule where 
one of the parties has been under duress and therefore is not in 
pari delicto.' 





*Galusha v. Sherman, 105 Wis. 263, 81 N.W. 495 (1900). On this and other 
general propositions set forth see 1 Page, Contracts (2d ed. 1920) $481 et seg.; 5 
Williston, Contracts (Rev. ed. 1937) §1609 et seq. 

* Galusha v. Sherman, 105 Wis. 263, 81 N.W. 495 (1900); Rochester Machine 
Tool Works v. Weiss, 108 Wis. 545, 84 N.W. 866 (1901). 

* Wolff v. Bluhm, 95 Wis. 257, 70 N.W. 73 (1897); Coon v. Metzler, 161 Wis. 
328, 154 N.W. 377 (1915). 

“See the excellent note in (1924) 3 Wis. L. Rev. 59. 

*Galusha v. Sherman, 105 Wis. 263, 81 N.W. 495 (1900); Rochester Machine 
Tool Works v. Weiss, 108 Wis. 545, 84 N.W. 866 (1901). 

* Hartford Fire Insurance Co. v. Kirkpatrick, 111 Ala. 456, 20 So. 651 (1896) ; 
American Ry. Express Co. v. Hicks, 198 Ky. 549, 249 S.W. 342 (1923); Galusha v. 
Sherman, 105 Wis. 263, 81 N.W. 495 (1900). 

*Schultz v. Culbertson, 46 Wis. 313, 1 N.W. 19 (1879); Notes (1922) 17 
A.L.R. 325; (1924) 32 A.L.R. 422. 

*City National Bank of Dayton v. Kusworm, 88 Wis. 188, 59 N.W. 564 
(1894). Notes (1926) 39 Harv. L. Rev. 393; (1928) 28 Col. L. Rev. 661; (1928) 
12 Minn. L. Rev. 409; (1928) 7 Ore. L. Rev. 248. 

*Schultz v. Catlin, 78 Wis. 611, 47 N.W. 946 (1891); Price v. Bank of 
Poynette, 144 Wis. 190, 128 N.W. 895 (1910). 

* 5 Williston, Contracts (Rev. ed. 1937) $1614. 
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That a lapse of time between the making of the threat and time 
of payment or settlement has an effect upon duress has long been 
recognized.1! The problem has been before the courts on many oc- 
casions, nowhere experiencing more extended litigation than in Wis- 
consin.!? 

The proposition that the state of mind created by a threat of crim- 
inal prosecution may continue over a period of time is elementary 
psychology: a profound fear is not something that looses its hold 
upon the human mind overnight. And since the law of duress largely 
finds its justification in psychological principles, that proposition has 
been carried over into the legal doctrine of “continuing duress”— 
that once there has been duress the same state of mind continues to 
dominate for some time.!* On the contrary, other factors accompany- 
‘ing the passage of time operate to restore the free judgment of the 
individual. This has led to the following statement of law: 


As a rule, duress will not prevail to invalidate a contract 
entered into with full knowledge of all the facts, with ample time 
and opportunity for investigation, consideration, consultation, and 
reflection.* 


Both views may be deemed opposite approaches to the identical 
problem, and no one statement of the law should be isolated from the 
fact situation of the particular case, for the basic question in each 
instance is whether the fear generated by the threats continued to 
exist at the time of payment (or the particular transaction sought 





“Inhabitants of Worcester v. Eaton, 13 Mass. 371 (1816) where a deed 
was executed under duress and later acknowledged, the issue being whether the 
acknowledgment was also under duress. 

*In addition to the case of payments made, or notes given, at a time 
after the original threats, the problem may present itself in several ways: 
ratification at a time when the party is still under the coercive influence of the 
original threats is inoperative, Eureka Bank v. Bay, 90 Kan. 506, 135 Pac. 584 
(1913) ; Bentley v. Robson, 117 Mich. 691, 76 N.W. 146 (1898); payments made 
on a note given under duress may be recovered if the state of mind induced by 
the original threats has remained unchanged, Nelson v. Leszczynski-Clark Co., 
= —_— 143 N.W. 606 (1913); Coon v. Metzler, 161 Wis. 328, 154 N.W. 
3 1915). 

“The following cases enunciating the “continuing duress” doctrine are 
only illustrative: Union National Bank of Greeley v. Wright, 79 Colo. 574, 247 
Pac. 453 (1926); Nelson v. Leszczynski-Clark Co., 177 Mich. 389, 143 N.W. 606 
(1913) ; Schultz v. Culbertson, 46 Wis. 313, 1 N.W. 19 (1879). 

* Clement v. Buckley Mercantile Co., 172 Mich. 243, 255, 137 N.W. 657, 661 
(1912) ; American National Bank v. Helling, 161 Minn. 504, 512, 202 N.W. 20, 23 
(1925). Substantially similar statements may be found in Oconto National Bank 
v. Weber, 240 Ill. App. 222 (1926); Dallavo v. Dallavo, 189 Mich. 350, 155 N.W. 
538 (1915); Wolff v. Bluhm, 95 Wis. 257, 70 N.W. 73 (1897). But cf. Central 
an tan Corp. v. Nash Bluefield Motor Co., 104 W. Va. 174, 177, 139 S.E. 654, 

1927). 
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to be avoided).’° This is the position adopted by the Restatement 
of Contracts.1® The question then becomes one of fact usually for the 
jury. Was there duress as of the time of payment? Did the fear 
produced by threats continue up to the time of payment? These 
are questions essentially factual in nature, and ordinarily the case 
goes to the jury.'7 In some cases the court is willing to say that 
ample time has elapsed under the facts of the particular case to nega- 
tive duress, as a matter of law.'® 

This consideration of lapse of time will be broken up into two 
elements: opportunity for reflection, and opportunity to obtain ad- 
vice. The opinions have made little or no attempt to analyze these 
two factors, proceeding rather on a “feeling” as to the correct result. 

The first element is the opportunity for reflection and deliber- 
ation. Here the court is treading upon psychologically uncertain 
ground. In determining the bearing of reflection upon the final state 
of mind of the party threatened after the lapse of time, the follow- 
ing factors may be weighed: (1) A chance to think things over may, 
and normally will, result in a restoration of independent judgment. 
On the other hand, there are people whose menta! composition verges 
on the psychopathic; the contemplation of his predicament, by such 
a person, tends to further reduce his ability to freely exercise the 
normal quantum of will power, rather than to reestablish it. Nor 
have the courts failed to recognize this.1° (2) The effect may also 
vary with the guilt or innocence of the accused. If the person threat- 





“Smith v. Bank of Hamlin, 90 Kan. 299, 133 Pac. 428 (1913); Briggs v. 
Withey, 24 Mich. 136 (1871); Eadie v. Slimmon, 26 N.Y. 9, 82 Am. Dec. 395 
(1862). 

* Restatement, Contracts (1932) §492, comment c: “The length of time that 
elapses between the act or threat which is asserted to amount to duress, and the 
transaction attacked is likewise important only as evidence bearing on the issue 
of whether fear produced by the act or threat continues to operate at the time 
that the transaction is entered into, in such force as to preclude free judgment. A 
state of such fear may continue long after the threats that cause it, but in de- 
termining the probability of this, time, distance, opportunity to obtain disinterested 
advice and protection, are all important.” 

** Coon v. Metzler, 161 Wis. 328, 154 N.W. 377, L.R.A. 1916B, 667 (1915). 

“See, for example, American National Bank v. Helling, 161 Minn. 504, 202 
N.W. 20 (1925) where a jury finding of duress was overthrown. 

*“Such a threat made to a certain type of parent would be more apt to gain 
than lose in potential with the passage of a few cruel days of reflection.” Mey- 
link v. Minnehaha Co-op. Oil Co., 283 N.W. 161, 164 (S.D. 1938). 

“There is no basis in law or in human experience for asserting that the fear 
engendered by the plaintiff’s threats vanished the moment the instruments wrung 
from the defendants were executed. The presumption is that the influence of 
such threats continued, and there is no evidence from which it can be inferred 
that the defendants were relieved of their apprehension within less than two 
months after they were placed in the jaws of the mental vise manipulated by the 
plaintiff’s agent.” Eureka Bank v. Bay, 90 Kan. 506, 135 Pac. 584 (1913). 
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ened with prosecution be innocent, the first terror of criminal prose- 
cution will pass as the improbability of conviction rebuts it. If the 
party then makes a settlement, after he realizes there is no possibil- 
ity of conviction, he is in likelihood acting from a desire to make re- 
stitution rather than under duress*® (note: there still remains the 
fear of disgrace resulting from criminal prosecution, but as a general 
rule that is a minor factor in duress, once the fear of imprisonment 
has been removed). If innocent, yet at the same time the proof 
against him is convincing, he is at the same impasse as if guilty. 
Here again the reaction of the particular individual as indicated pre- 
viously under (1) must control. The conclusion to be drawn from an 
opportunity for thought must therefore depend upon the particular 
individual and circumstances. 

The second element in the lapse of time is frequently stated to be 
the “opportunity” for consultation and advice,”* or the “opportunity 
to obtain disinterested advice and protection.”*? It is probably not the 
mere opportunity to obtain advice so much as the actual act of seeking 
advice that is important.** Ultimately the courts are trying to de- 
termine the party’s will or free judgment as of the date of payment; 
these are merely factors that supply some evidence of that will and 
have vaiue only to the extent that they are relevant to that proban- 
dum. The mere opportunity to obtain advice is relevant only insofar 
as the proposition that opportunity may have a psychological effect 
can be established scientifically. On the other hand, the act of pro- 
curing advice may be relevant for two reasons: the very fact that 
the party seeks disinterested advice, particularly when of a legal 
nature, is indication that the party is in possession of a degree of 
judgment somewhat inconsistent with the state of mind constituting 
duress, and, secondly, disinterested advice should operate to overthrow 
the terror instilled by the initial threats. Of these two, the former 
seems more logically sound. An analysis of the cases which lay down 
the rule that opportunity for disinterested advice will negative duress 
as a matter of law, discloses that frequently the party acted with a 
competent legal adviser who managed the settlement throughout, and 





*” Cf. Goacher v. Bates, 280 Ill. 372, 117 N.E. 427 (1917). 

™ Sulzner v. Cappeau-Lemley & Miller Company, 234 Pa. St. 162, 83 Atl. 103 
(1912) (but adopting a test of reasonable firmness). See cases cited supra note 14. 

™ Restatement, Contracts (1932) §492, comment c, cited supra note 16. 

* There is no direct authority for this conclusion; it results from comparing 
the facts rather than the language in various cases. Compare the facts in Coon 
v. Metzler, 161 Wis. 328, 154 N.W. 377 (1915) with those in American National 
Bank v. Helling, 161 Minn. 504, 202 N.W. 20 (1925), commented on in Quinn v. 
United States F. & G. Co., 163 Minn. 320, 322, 204 N.W. 156, 157 (1925). 
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the court considered this strong evidence that the party was acting 
with deliberation.2 Thus, the acts are stressed as external indicia 
of a state of mind calm enough to seek advice, rather than because 
of the effect of the advice on the state of mind. Advice from friends 
and relatives, since not disinterested, does not become as relevant as 
advice from a lawyer or competent business man. The type of advice 
given may be important, especially with regard to the effect upon the 
party’s mind.*® 

Having analyzed the theory behind the doctrine that lapse of time 
will negative duress, we may deduce certain legal generalizations. 
Duress varies inversely with the lapse of time, but the length of 
time necessary to negative duress has no set limit. It will depend upon 
other factors: whether advice has actually been obtained, the type 
of advice, the guilt or innocence of the accused, the age and sex of 
the party subjected to threats,?® the relative position of the parties, 
other motives,?" mentality,* etc. Duress has become so completely a 
fact question that it is impossible to do anything but relegate lapse of 
time to the level of the other facts to be considered. If the period of 
time that has elapsed covers only a few days, no court will be war- 
ranted in holding as a matter of law that this alone negatives duress. 
But where the delay between threats and payment has become ex- 
treme, say six months, it may be proper for the judge to take the case 
away from the jury, just as he may in other fact questions where 
reasonable men would not differ. In between the two extremes lies a 
twilight zone where the decisions have gone both ways, some courts 
holding that several months is not too great a lapse of time, others 
holding a shorter interval sufficient to justify taking the case from the 


jury.”® 


™* American National Bank v. Helling, 161 Minn. 504, 202 N.W. 20 (1925). 

*“The fact that he consulted a friend, who told him he guessed he was in a 
boat, does not help the defendant any. If it has any bearing, it is in favor of 
plaintiff’s case.” Cribbs v. Sowle, 87 Mich. 340, 49 N.W. 587 (1891). See also 
Goacher v. Bates, 280 Ill. 372, 117 N.E. 427 (1917) (attorney advised no danger 
of prosecution, but party made settlement anyway, indicating they were acting 
from desire to make restitution rather than because of fear). 

* Clement v. Buckley Mercantile Co., 172 Mich. 243, 137 N.W. 657 (1912). 
The difference in factors is striking here; the court reversed a finding of duress 
as to husband and affirmed it as to wife, though lapse of time was same in both 
cases. 

* Coleman v. Coleman, 293 S.W. 695 (Tex. Civ. App. 1927). 

* Brown County Bank v. Hage, 156 Minn. 460, 195 N.W. 275 (1923). 

* Lapse of time held not sufficient to negative duress: Central Acceptance 
Corp. v. Nash Bluefield Motor Co., 104 W.Va. 174, 139 S.E. 654 (1927) (two 
and a half hours) ; Eadie v. Slimmon, 26 N.Y. 9, 82 Am. Dec. 395 (1862) (one 
day); Nelson v. Leszczynski-Clark Co., 177 Mich. 389, 143 N.W. 606 (1913) 
(one day) ; Briggs v. Withey, 24 Mich. 136 (1871) (two days); Taylor v. Jaques, 
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A recent South Dakota case®® presents a “mine run” example of 
the problem. Plaintiff’s son was in the employ of defendant company, 
to which he had given a fidelity bond. Armed with a confession of 
embezzlement by the son, defendant’s agents made statements to 
plaintiff that if the surety company “gets hold of it, you know what 
that means, it is a penitentiary offense,” and similar statements to the 
same effect. Four days later at an evening conference the threats 
were renewed. The following morning plaintiff made arrangements 
with the surety company whereby the latter was to pay defendant 
the amount of the bond, which it subsequently did, and plaintiff re- 
imbursed the surety by paying part cash and giving a note for the 
balance. Plaintiff now sues to recover the sum from defendant, 
alleging duress by threats of criminal prosecution. On appeal from 
a judgment for defendant notwithstanding a verdict for plaintiff, the 
appellate court reversed, holding that the question of duress was 
for the jury. The defendant contended that the lapse of time and 
the opportunity for reflection and consultation established as a matter 
of law that the payment was voluntary. But it was held that this is 
merely one of the circumstances to be considered by the jury. It 
would seem that the case was not suitable for application of the 
doctrine that the interval of time (in this instance five days) will 
remove the effect of undue pressure, particularly in view of the fact 
that the threats were renewed the day before settlement was reached, 
and no advice had actually been had; hence the holding that it is a 
jury question was correct, though it may be pointed out that a 
learned trial judge thought otherwise. 

The Wisconsin cases offer no definitive solution to the probiem 
though frequently quoted as authority for both views. In the first 
Wisconsin case*! the plaintiff had given a note under threats that 
his son would be criminally prosecuted; he brought suit to recover 
payment made over a year after the note was given. The court, 
granting a new trial for error in instructions, said: 


Had the note . . . been paid soon after it was given, perhaps 
a jury would be warranted in finding that the original duress 





106 Mass. 291 (1871) (few days); Quinn v. United States F.&G. Co., 163 Minn. 
320, 204 N.W. 156 (1925) (three weeks); Eureka Bank v. Bay, 90 Kan. 506, 
135 Pac. 584 (1913) (two months) ; Tiffany & Co. v. Spreckels, 202 Cal. 778, 262 
Pac. 742 (1927) (three months). In the following cases the lapse of time was 
held sufficient: Goacher v. Bates, 280 Ill. 372, 117 N.E. 427 (1917) (several days) ; 
American National Bank v. Helling, 161 Minn. 504, 202 N.W. 20 (1925) (two 
weeks). 
* Meylink v. Minnehala Co-op. Oil Co., 283 N.W. 161 (S.D. 1938). 

™ Schultz v. Culbertson, 46 Wis. 313, 1 N.W. 19 (1879). 
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continued, and that the note was paid under duress, although no 
new menace was proved. But the probability that it did so con- 
tinue, would decrease with the increase of time intermediate the 
giving the note and payment thereof. A jury might find it diffi- 
cult to say that a threat of arrest in October or November, 1875, 
never renewed or repeated, controlled the action of the plaintiff 
in January, 1877. At any rate, it was for the jury to determine 
whether the note was paid under duress, and that question should 
have been submitted to them by a direct instruction.*? 


Whether this means the court would have upheld a finding that the 
duress continued or whether there was an issue of renewal of the 
threats which the jury was to pass on, is not certain. If the former, 
this case definitely goes farther than any other in the field; and 
was soon to be limited. In Wolff v. Bluhm** defendant was threatened 
with imprisonment, in the next four days consulted business friends 
who advised him to settle, and at the end of that time gave a note 
and mortgage; in an action to foreclose, defendant alleged duress 
as a defense, and there was a finding in his favor; on appeal this was 
reversed on the ground of failure of evidence. Thus a comparatively 
short period between the threats and the act was held to remove the 
duress, the court recognizing at the same time that “It is not the 
threat of criminal prosecution in any case that constitutes duress, but 
the condition of mind produced thereby.” 

Bennett v. Luby®® was the next case to arise; here defendant 
had given a note some two weeks after the first threat was made; a 
finding of duress by a referee was reversed on appeal, but the addi- 
tional fact that defendant made no claim that his will was over- 
powered controlled the decision. In Fred Rueping Leather Company 
v. Watke** the negotiations resulting from the threat covered a pe- 
riod of time (not stated), and the party claiming duress had the 
advice of counsel; a directed verdict against him was affirmed. The 
final case of Coon v. Metzler*’ shows a trend in the opposite direction, 
in accord with the more general tendency of the courts to treat 
duress as purely a fact question.** Plaintiff was threatened with 
criminal prosecution under a set of facts tainted with extortion or 
blackmail, the accuser retaining the district attorney as counsel, and 








"Id. at 316, 1 N.W. at 21. 

*95 Wis. 257, 70 N.W. 73 (1897). 

“Td. at 259, 70 N.W. at 74. 

112 Wis. 118, 88 N.W. 37 (1901). 

"135 Wis. 616, 116 N.W. 174 (1908). 

161 Wis. 328, 154 N.W. 377, L.R.A. 1916B, 667 (1915). 
. “For this historical explanation of the cases see Note (1924) 3 Wis. L. Rev. 
9, 64. 
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the threats were made by the latter, to whom the money was ulti- 
mately paid. The plaintiff gave a promissory note; afterwards he 
had three weeks to think it over during which time he made a trip 
to another state and consulted his brother-in-law ; at the end of three 
weeks he paid the note, and now seeks to recover the payment. The 
trial court granted a nonsuit; on appeal this was reversed and re- 
manded for a new trial—‘The ultimate test after all is the condition 
of mind produced by the threats and existing at the time of the 
payment.”8® One justice, however, dissented vigorously. The ma- 
jority held it a fact question for the jury, but seemed particularly 
concerned with the reprehensible conduct of the district attorney, a 
factor which undoubtedly had a strong influence on the decision. 


It may be noted that the jury device is admirably adapted to 
handling duress cases, because of the innumerable fact combinations 
and because a state of mind is always difficult to determine with any 
exactness. The impression gathered from reading dozens of opinions 
in suits to recover money as paid under threats of criminal prosecu- 
tion is that jury verdicts are more often than not, favorable to the 
plaintiff. As in negligence cases, the plaintiff (party seeking to 
avoid the transaction on grounds of duress) is interested solely in 
getting his case to the jury whereas the defendant desires a judicial 
determination by the trial judge rather than to have the jury pass 
on the issue of duress; appeal usually being taken from a nonsuit, 
directed verdict, or judgment notwithstanding.*4 The net result is 
that there is little hope of sustaining settlements made under threats 
of criminal prosecution, unless the court is willing to step in and 
decide the issue as a matter of law, in the same way as juries are 
often controlled in negligence cases. Perhaps this should be the 
policy of the law: to set aside all settlements made under threats 





* 161 Wis. 328, 333, 154 N.W. 377, 379 (1915). 

“The author realizes that the statistical basis for such a generalization is 
grossly inadequate. An impression gained from appealed cases tends to mislead; 
when jury verdicts are for defendant no appeal is taken since the facts are seldom 
strong enough to require a direction for the plaintiff in view of the burden of proof 
placed upon him. This alone accounts for the fact that appeals are always 
taken by the defendant. Nevertheless, there is great opportunity for prejudice in 
duress cases. Ottenwess v. Simkins, 245 Mich. 574, 222 N.W. 742 (1929) (verdict 
for plaintiff reversed as against the great weight of the evidence, and serious 
question of prejudicial argument by plaintiff’; counsel commented upon). Fre- 
quently the jury is prejudiced by the mere fact that threats were allegedly made 
and will pay little attention to the actual condition produced by the threats. 
There is additional possibility that duress may be faked. Rochester Machine Tool 
Works v. Weiss, 108 Wis. 545, 81 N.W. 495 (1901). 

“For example in the Meylink v. Minnehaha Co-op. Oil Co. case, the appeal 
was from a judgment notwithstanding the verdict. 
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of criminal prosecution; if so, it should be frankly stated. Some 
courts find it socially desirable to sustain such settlements where no 
extortion is involved.42 Thus, one can never be sure but that the 
courts are seizing upon this doctrine of lapse of time as a convenient 
weapon for delimiting the jury function or ameliorating certain 
features of the law of duress.4* The Wisconsin cases may be re- 
conciled on this ground, a desirable result being reached in each 
case— recovery being denied where the party alleging duress was 
legally or morally obligated to make payment in the first place,** and 
permitted where there was no legal obligation existing prior to the 
settlement.*® 
RicHarD W. EFFLAND 


Lasor Law—Statutory CoNsTRUCTION—POoWER OF THE Na- 
TONAL Lazor RELATIONS Boarp TO REINSTATE.—The theory of the 
National Labor Relations Act’ is that interference by employers with 
the exercise by employees of their right to organize and to select 
representatives for collective bargaining, and refusal to recognize 
and bargain with such representatives, leads to industrial strife which 
in turn obstructs the normal flow of interstate commerce.” It is the 
declared policy of the United States to eliminate the causes of such 
obstruction.* To this end Congress has defined and prohibited as 
“unfair labor practices” certain common forms of interference with 
the rights of employees,* and has vested the National Labor Relations 





“ Kansas follows a policy of sustaining settlements honesty transacted. “The 
social welfare may often be better served by refraining from prosecution.” West- 
ern Paving Co. v. Sifers, 126 Kan. 460, 465, 268 Pac. 803, 806 (1928). 

“Note (1928) 28 Col. L. Rev. 661. That policy considerations are vital, see 
Note (1936) 14 N. C. L. Rev. 371, 373. 

“Wolff v. Bluhm, 95 Wis. 257, 70 N.W. 73 (1897); Fred Rueping Leather 
Company v. Watke, 135 Wis. 616, 116 N.W. 174 (1908). 

“ Schultz v. Culbertson, 46 Wis. 313, 1 N.W. 19 (1897); Coon v. Metzler, 161 
Wis. 328, 154 N.W. 377 (1915). 

* National Labor Relations Act; Act of July 5, 1935, 48 Stat. 449, 29 U.S.C.A. 
§§151-166 (Supp. 1935). For convenience the National Labor Relations Act will 
hereafter be referred to as the “Act”, and the National Labor Relations Board 
set up by the Act as the “Board.” 

*N.L.R.B. v. Jones and Laughlin Steel Co., 301 U.S. 1, 57 Sup. Ct. 615 (1937). 

°29 U.S.C.A. §151 (Supp. 1935). See N.L.R.B. v. Jones and Laughlin Steel 
Co., 301 U.S. 1, 22-23, 32-34, 42-43, 57 Sup. Ct. 615, 617, 621-622, 626-627 (1937). 

*29 U.S.C.A. §157: “Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively through represen- 
tatives of their own choosing, and to engage in concerted activities for the purpose 
of collective bargaining or other mutual aid or protection.” 

29 U.S.C.A. §158: “It shall be an unfair labor practice for an employer— 

(1) to interfere with, restrain or coerce employees in the exercise of the 
rights guaranteed in section 7, (supra). 
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Board with exclusive power to prevent employers from engaging or 
continuing to engage in such conduct.® 

By Section 10(c)® of the Act, following an appropriate charge, 
complaint, hearing, and findings of fact, the Board is empowered to 
issue an order requiring an employer (1) to cease an desist his unfair 
labor practices; and (2) “to take such affirmative action, including 
reinstatement of employees with or without back pay, as will effectu- 
ate the policies of this Act.” Reinstatement is the most frequent form 
cf affirmative action ordered by the Board. Such an order is not 
predicated on a private right of action, nor intended to furnish redress 
for a private wrong, except incidentally ;7 instead it is based on a com- 
plaint in the name of the Board and is intended to prevent or remedy 
injury to the public interest.® 

It has been held that, notwithstanding the broad language of 
Section 10(c), orders of the Board are subject to the requirement 
of reasonableness inherent in the exercise of all administrative dis- 
cretion.® Aside from this general limitation, however, it has been 
suggested that the specific power of the Board to order reinstatement. 
is limited by Section 2(3)*° of the Act which defines “employee” to 
include : 

. any individual whose work has ceased as a consequence of, 
or in connection with, any current labor dispute, or because of 


any unfair labor practice, and who has not obtained any other reg- 
ular and substantially equivalent employment. 


An inquiry must be made to discover, first, whether the Board’s 


power to order reinstatement is limited to persons who are “em- 





(2) to dominate or interfere with the formation or administration of any 
labor organization. . 


(3) by discrimination in regard to hire or tenure of employment .. . to en- 
courage or discourage membership in any labor organization. . . . 
(4) to .. . discriminate against an employee because he has filed charges or 


given testimony under this Act. 

(5) to refuse to bargain collectively with the representatives of his employees 
subject to the provisions of 9(a).” 

*29 U.S.C.A. §160 (a): “The Board is empowered as hereinafter provided 
to prevent any person from engaging in any unfair labor practice affecting com- 
merce.” 

*29 U.S.C.A. §160 (c) (Supp. 1935). 

*HLR. Rep. No. 1147, 74th Cong., Ist Sess. (1935) 24: “No private right of 
action is contemplated. Essentially the unfair labor practcies listed are matters of 
public concern, by their nature and consequences, present and potential.” The 
Board’s powers are remedial, not punitive; Consolidated Edison Co. v. N.L.R.B., 
59 Sup. Ct. 206, 219, 220 (U.S. 1938) ; N.L.R.B. v. Fansteel Metallurgical Co., 59 
Sup. Ct. 490, 497, (U.S. 1939). 

* H.R. Rep. No. 969, 74th Cong., 1st Sess. (1935) 21. 

°N.L.R.B. v. Fansteel Metallurgical Corp., 59 Sup. Ct. 490, (U.S. 1939). 

29 U.S.C.A. §152(3) (Supp. 1935). 
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ployees” as thus defined; and second, if so, the time and circum- 
stances which determine whether a particular person has the status of 
an “employee”, and can therefore be ordered reinstated. 

Certain considerations are necessary to a real understanding of the 
problem. The ultimate object of the Act is the making of collective 
agreements through the process of collective bargaining. In prac- 
tice, employees are almost invariably represented in that process by 
unions. The effectiveness of such representation varies directly with 
the effectiveness of the union as a potential or present bargaining 
agent. Therefore any interference by an employer with the process 
of organization of a union, or with its obtaining or keeping the ad- 
herence of the majority of employees in an appropriate bargaining 
unit necessary for the union to obtain the right to represent the 
unit exclusively, is an interference with the objectives of the Act." 

The most effective means of employer interference with the 
process of collective bargaining is a discharge of union members, 
or a refusal to rehire union members after a strike. The effect of 
such discrimination may be to destroy majority adherence in voting 
for bargaining representatives; to discourage union membership 
through fear of similar loss of employment; or to deprive the union 
of its best members. It is therefore the duty of the Board to pro- 
tect the union against a wrongful discharge or refusal to rehire, not 
only for the benefit of the persons who have actually lost their jobs, 
or the union, but for the purpose of insuring the effectiveness of col- 
lective bargaining and thus effectuating the policy of the Act. The 
surest protection is an order to reinstate those persons discharged in 
violation of the Act, thus restoring the status quo ante as nearly as 
possible. The first question presented is whether such an order is 
valid if the person so discharged has obtained “other regular and 
substantially equivalent employment” at some time following the 
wrongful termination of his employment. 

Is the Board’s power to Order Reinstatement Limited by the 
Statutory Definition of “Employee”? The language of Section 10(c), 
taken literally, does not seem to limit the Board’s power of reinstate- 





™ There is no duty to bargain collectively except with the representatives of a 
majority of the employees in a bargaining unit; 29 U.S.C.A. §158(5), text supra 
note 4; 29 U.S.C.A. §159 (a): “Representatives designated or selected for the 
purposes of collective bargaining by the majority of employees in a unit appro- 
priate for such purposes shall be the exclusive representative of all the employees 
in such unit for the purposes of collective bargaining.” 
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ment to those who are “employees”. The words “including reinstate- 
ment of employees” seem to illustrate rather than limit the Board’s 
power. From this point of view, Section 2(3), defining “employee,” 
has no application to the problem whatever. In other words, where 
such action could reasonably be regarded as “effectuating the policy 
of the Act,” it would seem that the Board might order the reinstate- 
ment of persons who were no longer “employees” as defined in Sec- 
tion 2(3). 

A reason for including in Section 10(c) a specific reference to the 
power to order reinstatement may be found in the history of this 
type of order.’? In the course of administering the Railway Labor 
Act,!® it had been found that efficient protection of labor’s right to 
organize demanded increased legal sanctions. In the course of events, 
a Federal equity court ordered a railroad, which was in contempt 
for refusing to obey an order to respect its employees’ right to or- 
ganize, to purge such contempt by rehiring several persons dis- 
charged for union membership. The Railway Labor Act itself did 
not provide for such an order; it was the invention of the court as a 
reasonable means for enforcing the employer’s duty of non-inter- 
ference with self-organization of employees. 

The growth of industrial peace under the Railway Labor Act 
led'® the framers of the Wagner Act to the view that effective ad- 
ministration of the Act likewise depended on legal sanctions. It is a 
clear inference that the framers intended to adopt the device of 
an order for reinstatement as developed by the federal equity courts. 
That development did not suggest any limitation similar to that 
found in the definition of “employee” in Section 2(3) of the Wag- 
ner Act. 

The legislative history of the Act shows an intent to invest the 
Board with as wide discretion and authority as constitutionally pos- 
sible. The Act was drafted with a view to avoid the weaknesses 





See the discussion in Texas and N.O. Ry. Co. v. Brotherhood of Ry. Clerks, 
281 U.S. 548, 560-564, 50 Sup. Ct. 427, 430-432 (1929). 

* Railway Labor Act, as amended, 45 U.S.C.A. $§151-163. 

“Brotherhood of Ry. Clerks v. Texas and N. O. Ry. Co., 24 F(2d) 426 
(D.C. S.D. Texas, 1928). 

Sen. Rep. No. 573, 74th Cong., 1st Sess. (1935) 2, 3 sets forth the various 
legislative forerunners of the Act and the contributions of each. 
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found in Section 7(a)?* of the N.I.R.A.,)7 weaknesses chiefly due 
to the lack of a central authority over the field of labor relations. Suc- 
cessive amendments of the Act in committee show a continuing effort 
to give the Board the freedom which the old Board lacked, without 
curtailing any of the powers which it had exercised. Originally cre- 
ated as an adjunct of the Department of Labor,’* the Board was 
later made an “independent agency in the executive department”,!® 
a further amendment freed it of even this restriction.2” Likewise, 
the provision in an earlier?! draft for the enforcement of Board 
orders through federal district attorneys was removed, and the Board 
given the power to move the courts directly. Finally, there was in- 
serted in Section 10(a)** the following provision : 


This power to prevent unfair labor practices shall be exclusive 

and shall not be affected by any other means of adjustment or 

prevention that has been or may be established by agreement, 
code, law or otherwise. 

As shown by the history given above, the drafters of the Act 
directed their attention to enlarging rather than diminishing the 
functions and powers of the old Board which enforced Section 7(a). 
Orders for reinstatement issued by the old Board were not limited 
to persons now defined as “employees,” nor did the question ever 
come before the courts. Nowhere in the reports or hearings of the 
congressional committees in connection with the Act is there any 
suggestion of an intent to limit the Board’s power in that respect. 
Whatever evidence exists is to the contrary. 





“Sen. Misc. Hearings 74th Cong., 1st Sess. (1935), Senate Committee on 
Education and Labor, statement of Senator Wagner, p. 25; see also Sen. Rep. No. 
573, 74th Cong., Ist Sess. (1935) 1-6 where Senator Walsh, reporting the bill out 
favorably, deals with the same question. 

* National Industrial Recovery Act, 15 U.S.C.A. §§$701-712 (Supp. 1935). 

*S. 2926 section 4(a), introduced in the 73rd Cong., 2nd Session, 1934, the 
text of which can be found in Sen. Misc. Hearings, 74th Cong., 1st Sess. (1935), 
Senate Committee on Education and Labor, 19. 

*S. 1958, section 3(a), introduced in the 74th Cong., 1st session, 1935, the 
text of which can be found, as originally introduced, in 79 Cong. Rec. 2369 
(1935). 

*H. R. Rep. No. 1371, 74th Cong., Ist Sess. (1935) 4 (Conference com- 
mittee report dealing with amendments agreed on in conference.) “The Board as 
contemplated in the bill is in no sense to be an agency of the executive branch 
of the government. It is to have a status similar to that of the Federal Trade Com- 
mission which .. . is a quasi-legislative, quasi-judicial body.” 

™S. 2926, (as originally introduced to the 73rd Cong., 2nd session, 1934) Title 
I, §5(6); text printed, Sen. Misc. Hearings, 74th Cong., 1st Sess. (1935), Senate 
Committee on Education and Labor, 4. The provision disappears from the 
bill when it is reintroduced in the 74th Congress, 1st session, as S. 1958, the 
text of which appears in the same hearing. 

™29 U.S.C.A. §160(a) (Supp. 1935). 
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The original draft* of the Act contained the phrase “reinstate 
employees,” but in that draft, the term “employee” was not limited,” 
as now in Section 2(3), to one “who has not obtained other regular 
and substantially equivalent employment.” Conversely, when this 
limitation was added to Section 2(3) in intermediate drafts,25 the 
phrase “reinstate employees” did not appear in Section 10(c) of such 
drafts. That phrase was not re-inserted in Section 10(c) until the 
bill reached its final form. 

The draft”* of Section 10(c) immediately preceding the final form 
of the Act gave the Board the power to order “such affirmative action, 
including restitution, as will effectuate the policy of this Act.” The 
final amendment changed this to its present form: “such affirmative 
action, including reinstatement of employees, as will effectuate the 
policy of this Act.” The report of the House Committee on Edu- 
cation and Labor,?* commenting on Section 10(c) in its final form 
said: 

The orders may include such matters as refraining from col- 

lective bargaining with a minority group, recognition of the 





*S. 2926, as first introduced into the 73rd Congress; text, Sen. Misc. Hear- 
ings, 74th Cong., Ist Sess. (1935), Senate Committee on Education and Labor 4. 

*S. 2926: Title I §2(3): (The term employee includes) “. . . any individual 
whose work has ceased as a consequence of or in connection with any current 
labor dispute or because of any unfair labor practice.” 

Title II §205(c): (The Board shall issue an order which may require such 
person) “. ..to take affirmative action, or to pay damages, or to re-instate 
employees, or to perform any other acts that will achieve substantial justice un- 
der the circumstances.” 

**S. 2926 was amended during the 73rd Congress as follows: §2(3): “The 
term “employee” shall include . . . any individual whose work has ceased as a 
consequence of or in connection with any current labor dispute connected with 
any unfair labor practice, and who has not obtained any other regular and sub- 
stantially equivalent employment... .’ 


8(c): “. .. the Board shall issue . . . and order requiring such person... 
to take affirmative action or to perform any other acts that will achieve sub- 
stantial justice under the circums .’ Text printed Misc. Senate Hearings, 


Senate Committee on Education and Labor (74th Cong., ist Sess. 1935) 16. It is 
to be noticed that when the definition of “employee” was changed, the word was 
taken out of §8(c), perhaps an expression of the intention to leave §8(c) as 
unlimited as possible. 

*S. 1958 (which was the next draft of the bill, introduced during the 74th 
Congress) read: section 2(3) “... the term “employee” shall include .. . any 
individual whose work has ceased as a consequence of, or in connection with, any 
current labor dispute, or because of any unfair labor practice, and who has not 
obtained any other regular and substantially equivalent employment.” (Cf. draft 
of S. 2926, supra, note 25) section 10(d) “. . . the Board shall issue an order 
. . - requiring such person ... to take such affirmative action, including resti- 
tution, as will effectuate the policies of this Act.” Text, 79 Cong. Rec. 2369 
(1935). It is to be noticed that although the definition of “employee” was broad- 
ened in the first draft of S 1958, the word “employee” was not re-inserted in 
§10(c), and no indication is so far given of any intent to limit §10(c) by this 
definition. 

*HLR. Rep. No. 969, 74th Cong., Ist Sess. (1935) 21. 
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agency chosen by the majority for the purpose of collective bar- 

gaining . . . etc.) The most frequent form of affirmative action 

required in cases of this type is specifically provided for, 1.e. the 
reinstatement of employees with or without back pay. 

The most probable explanation for the inclusion of the specific 
phrase, “reinstatement of employees” in the final form of Section 
10(c) instead of the more general phrase, “including restitution,” 
seems to be the Committee’s desire for certainty. The language of 
the Supreme Court in the Adair® and Coppage™® cases had lent 
judicial support to the traditional resistance of employers to inter- 
ference with the “right to hire and fire.” It is entirely reasonable to 
suppose, especially in the light of later events,®° that the Committee 
felt that without express legislative sanction, the Board might have 
been denied any power to reinstate. Certainly the statement quoted 
above, which is the only direct expression of legislative intent with 
respect to Section 10(c), shows no intent to use the definition of 
“employee” in Section 2(3) as a limitation on the remedial powers 
cf the Board. 


Coming to the authorities, the Board has maintained that the 
definition of “employee” contained in Section (3) does not limit 
Section 10(c). However, in the Mooresville Cotton Mills** case 
and the Carlisle Lumber Co.®? case, the fourth and ninth circuit 
courts of appeal respectively reached the opposite conclusion. Both 
courts simply assume from the presence of the word “employee” 
in Section 10(c) that the legislative intent to limit the power 
granted to reinstatement of “employees” as defined in Section 2(3) is 
so clear as to leave no room for construction. The opinion of Mr. 
Justice Stone in the Fansteel®* case adopts the view of the fourth 
and ninth circuits. The Justice concurred in the reversal of an 
order of the Board to reinstate sit-down strikers, on the ground that 
having been validly discharged, they were no longer “employees” 





* Adair v. U.S., 208 U.S. 161, 28 Sup. Ct. 277 (1908). 

* Coppage v. Kansas, 236 U.S. 1, 35 Sup. Ct. 240 (1915). 

” See, for example, the determined resistance of Wilbur, J. to the holding that 
such a power is valid, Mackay Radio and Telegraph Co. v. N.L.R.B., 87 F.(2d) 
611 (C.C.A. 9th, 1936), rehearing 92 F.(2d) 961 (1937). 

* Mooreville Cotton Mills v. N.L.R.B., 94 F.(2d) 61 (C.C.A. 4th, 1938) 
rehearing, 97 F.(2d) 959 (1938). 

*N.L.R.B. v. Carlisle Lumber Co., 99 F.(2d) 533 (C.C.A. 9th, 1935). cert. 
denied, 304 U.S. 575, 59 Sup. Ct. 586 (1939). 

* N.L.R.B. v. Fansteel, Metallurgical Co., 59 Sup. Ct. 490 (U.S., 1939). 
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within Section 2(3) and that only employees as thus defined could 
be reinstated under the Act. 

It is significant that the majority in the Fansteel case adopted a 
different ground of decision. They reasoned that it would be arbi- 
trary and capricious to order the reinstatement of persons who had 
engaged in an unlawful seizure of their employer’s plant, and that 
the Board’s order was penal rather than remedial. From the fact 
that Mr. Justice Stone was moved to write a concurring opinion, and 
the fact that his approach would more easily have disposed of the 
case, it might be surmised that the majority rejected the view that the 
Act limits the Board to ordering reinstatement of employees as de- 
fined by Section 2(3).** 

It is suggested that the view the Board takes of this question is 
more consistent with the legislative and historical background of 
Section 10(c) as set forth above, and with the underlying purposes 
of the Act. There is no inexorable rule that every clause using a 
word defined elsewhere in a statute is limited by that definition.* 
It would seem that the definition of “employee” found in Section 
2(3) was not intended to apply to Section 10(c) at all, but was in- 
serted to aid in determining the composition of an appropriate unit, 
and the list of eligible voters therein, for the purpose of selecting 
representatives for collective bargaining as regulated by Sections 9 
and 8(5) of the Act.% 

The view taken by the fourth and ninth circuit courts invites 
many difficulties which the courts have not yet faced. For example, 
Section 8(3)%" prohibits discrimination in hire as well as tenure. 
The Board, in order to effectuate the policies of the Act, has ordered** 





See also the dissent of Treanor, J., in the same case below, Fansteel Metal- 
lurgical Co., v. N.L.R.B., 98 F.(2d) 375 (C.C.A. 7th, 1938) for a good discussion of 
this approach. 

* Cf. the argument of Mr. Justice Stone in Butler v. U.S. 297 US. 1, 85 
et seq., 56 Sup. Ct. 312, 327 as to whether the spending power of Congress is 
limited by the other powers explicitly granted by the Constitution, an analogous 
question of construction. 

* 29 U.S.C.A. §159, providing that the Board may in certain cases determine 
the bargaining representative of an appropriate unit by an election. The question 
of the exact composition of the unit then becomes important. 29 U.S.C.A. §158(3) 
makes it an unfair labor practice for an employer to refuse to bargain with the 
bargaining representative, as defined in §9, of his employees. 

* 29 US.C.A. §158(3) ; text supra note 4. 

* Montgomery Ward and Co., 4 N.L.RB. 1151 (1938); the order has not 
as yet reached the courts. 
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an employer who refused to hire a person because of his union mem- 
bership, to place the person discriminated against on a preferential 
list and hire him for the next available vacancy. Such an order seems 
the only reasonable way of repairing the damage done by the em- 
ployer’s unfair labor practice; yet unless the courts distinguish be- 
tween this order and the order to re-instate, the Board could not 
act, since the person discriminated against is not an “employee.” 

Secondly, to hold that the innocent act of a discharged person, 
i.e., obtaining a job elsewhere pending reinstatement, must disqualify 
him from such reinstatement overlooks the fact that the remedy af- 
forded is for the public benefit. Certainly the public has not, by such 
act, waived its right to industrial peace and stability through col- 
lective bargaining. If the reinstatement of such persons tends to 
promote stable relations, the public is entitled to that remedy.*® 

Finally, as a practical consequence of the construction by the 
fourth and ninth circuit courts, the employer will find it to his ad- 
vantage to discharge a union man and depend on the delay possible 
in extended litigation to force the discharged person to take an- 
other job and so make his reinstatement impossible. Experience has 
shown that a delay of almost two years is possible between the com- 
mission of an unfair labor practice and the final court order. It 
seems an unfortunate construction of a remedial statute that will 
allow a wrongdoer to profit by his ability to prolong litigation. 

In summary, Section 2(3) should not be construed to limit the 
Board’s power of reinstatement under Section 10(c) so as to fore- 
close the exercise of a discretion which congress obviously intended 
tu be as broad as constitutionally possible. If particular orders to re- 
instate are found to be arbitrary or oppressive, the majority opinion 
in the Fansteel case shows that an adequate remedy exists. Within 
those limits the Board should be free to build a body of remedial 
law founded on practical experience. 

The Construction of Section 2(3). Assuming that Section 2(3) 
controls the application of Section 10(c) in reinstatement cases, what 
is the effect of the former section in particular fact situations? 
Thus far the principal difficulty has been to determine the time when 


*To some extent, in close cases, the balance between hardship to the 
employer and necessity of the particular order to the public right may determine 
whether the order is “arbitrary and capricious.” Thus, as the Board has said, 
when an order to reinstate is not necessary to protect a bargaining majority, and 
the discharged persons have other jobs, the disturbance of the employer’s busi- 
ness which would result from an order to reinstate may be weighed against 
such an order. See the Mooresville Cotton Mills v. N.L.R.B., 97 F.(2d) 959, 
962-963 (C.C.A. 4th, 1938). 
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the status of “employee” should be fixed. Conceivably the status 
might be fixed (1) as of the time of the particular unfair labor prac- 
tice resulting in a discharge or a strike; (2) the filing of the charge; 
(3) the filing of the complaint ; (4) the commencement or termination 
of the hearing; (5) the Board’s order; or (6) some stage of the pro- 
ceedings for review or enforcement in the circuit courts. Unless it 
may be said that Congress intended to leave the choice of the time 
of fixing status to the discretion of the Board, to be determined in 
the light of all the circumstances in each particular case, proper con- 
struction must be sought in the general purpose, the history and the 
main provisions of the Act. 

The Mooresville® case holds that a person loses his status as “em- 
ployee” whenever he obtains “other regular and substantially equiv- 
alent employment.” The court regards the language of Section 2(3) 
as unambiguous, and the result reached as not so absurd as to justify 
a disregard of the literal meaning of that language. The Carlisle! 
case assumes the necessity of construction, and holds that the con- 
trolling date is the date of the Board’s order. This was appar- 
ently the view originally taken by the Board, as a matter of admin- 
istrative policy, but for some time it has regarded the date of the 
particular unfair labor practice causing discharge or a strike as the 
appropriate criterion.*? 

The Board’s reasons for its present interpretation are first, that 
the language of Section 2(3) is indefinite as to time, requiring resort 
to the purposes of the Act to ascertain the proper construction to 
be adopted ; that reinstatement in general is necessary to protect not 
only the particular person discharged, but his fellow workmen ; that 
by restoring him to their company, their morale is maintained and 
their bargaining status kept intact; second, that it is impossible to 
judge by the record whether employment was obtained after a hear- 
ing and before the Board’s order, or the court’s decree of enforce- 
ment. In the second Mooresville case the court held that whenever 
other employment was obtained, the status of “employee” ceased. 
The court denied any ambiguity in the language of Section 2(3). As 
to employment obtained after the Board’s order, the court suggested 
(a) that the facts could be agreed to or determined at a subsequent 





“ Mooresville Cotton Mills v. N.L.R.B., 94 F.(2d) 61 (C.C.A. 4th, 1938), re- 
hearing, 97 F.(2d) 959 (1938). 

“N.L.R.B. v. Carlisle Lumber Co., 99 F.(2d) 533, cert. denied 304 US. 575, 
58 Sup. Ct. 1045 (1939). 

“ Mooresville Cotton Mills v. N.L.R.B., 97 F.(2d) 959, 962 (C.C.A. 4th, 1938). 
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hearing after the principles were laid down, as in the case of subse- 
quent determination of the amount due under an order calling for 
back pay until an offer of reinstatement; or (b) that either party 
might ask leave to adduce additional evidence pursuant to Section 
10(e).** 

As additional reason for its view the court pointed out that to 
adopt the Board’s construction would result in the same person be- 
ing an employee of the old and the new employer at the same time; 
that the Board itself had at one time declined to order reinstatement 
to persons elsewhere employed prior to its order, so as to disturb 
the employer’s business as little as possible,** that the person taken 
on since the discharge should be considered ; and that the obtaining of 
new employment is a convenient time to mark the end of a labor 
dispute as to such persons. The court concludes that congress must 
have decided, after balancing all these considerations, to lay down a 
single standard, i.e., the obtaining of other regular and substantially 
equivalent employment at any time after the discharge or strike. 

In the second Carlisle case, the court took an in-between view. 
As to employment obtained after the discharge or strike but prior 
tc. the Board’s order, the court rejected the Board’s position and held 
that the status of “employee” was thereby ended. The court reasoned 
that the determination of who was to be reinstated was part of the 
larger determination of what action would effectuate the policies of 
the Act; therefore, as in the latter case, the controlling date was the 
date of the Board’s order. However, as to employment obtained 
after the Board’s order, the court held that the status of “employee” 
was not affected, for the principal reason that Congress intended the 
controversy to be settled by the Board’s first order. Stephens, J., 
concurred on the ground (1) that between the Board’s order and 
the court’s decree of enforcement, although the person might obtain 
employment elsewhere, that fact would not appear on the record; (2) 
that the employee would not look for another job for fear of losing 
his right to accumulated back pay; (3) that the employer would 
postpone compliance in the hope that the employee would be forced 
by economic necessity to take another job. 





“29 US.C.A. §160 (¢): If either party shall apply to the court for leave to 


adduce additional evidence and shall show .. . that such evidence is material 
... the court may order such additional evidence to be taken before the 
Board. . . .” This section applies, however, only after the Board or the employer 


has brought the order to the circuit court for enforcement or review. 
“ Jeffrey-DeWitt Insulator Co. v. N.L.R.B., 91 F.(2d) 134 (C.C.A. 4th, 1937), 
cert. denied, 302 U.S. 731, 58 Sup. Ct. 55, (1937). 
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The reasoning of the fourth and ninth circuit courts in support 
of the view that a person who obtains substantially equivalent em- 
ployment before the Board’s order cannot be reinstated is open to 
several objections. First, it is not an insuperable obstacle to the 
Board’s construction of Section 2(3) that a person might be an 
“employee” of two employers, since he does not have to be counted 
in the second bargaining unit,*® nor given back pay, during his dual 
status.*® Second, the arguments advanced by the ninth Circuit court 
ir support of the time of the order of the Board as the proper test 
support with almost equal force the time of the hearing before a 
trial examiner as the proper test. The Board as well as the court 
makes its presumably final order on a record made some time before 
that order. It can be argued that Congress intended the Board as 
well as the court to have a record that could be relied on as final. It 
can be argued also that Congress did not intend the lapse of time 
between the hearing and the order to redound to the advantage of the 
employer, litigant, any more than the lapse of time between the order 
of the Board and the judgment of the circuit court. 

The fact that certiorari was denied*’ in the Carlisle case does 
not mean that the Supreme Court has adopted the view expressed by 
the ninth circuit. It is doubtful whether the Supreme Court will 
hold, in view of the approach taken by the majority of the court in 
Fansteel decision, that Section 2(3) operates as a limitation on Sec- 
tion 10(c). 

It is to be hoped in any event that the Supreme Court will not 
adopt a construction of the Act that will force a person whose em- 
ployment has been wrongfully terminated to remain unemployed on 
penalty of losing his status of “employee,” pending the issuance of a 
complaint and subsequent administrative and judicial proceedings, the 


length of which he cannot control. 
RicHarp M. SIEGEL. 





“The Board, in investigating a controversy over the identity of a bargain- 
ing representative, or the existence of a majority, pursuant to §9(c) (29 US.C.A. 
§159(c)), determines the appropriate unit and the men entitled to vote in it. If 
an order is made requiring action by the employer on the basis of such investiga- 
tion, the investigation as a whole is subject to review by the circuit court; 29 
US.C.A. §159(d) (Supp. 1935). 

“ The usual practice of the Board in ordering back pay is to deduct from the 
amount to be paid any wages earned in other employment between the date of 
discharge and the offer of reinstatement. If such an order were not made, it 
would seem that the circuit court reviewing the case may modify the Board’s order 
pursuant to §10(e) and 10(f), (29 U.S.C.A. §160 (e) and (f) ). 

“ Carlisle Lumber Co. v. N.L.R.B., cert. denied 304 U.S. 575, 58 Sup. Ct. 1045 


(1939). 
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Quasi-Contracts—Money Par UNperR Mistake oF Fact Ar- 
TER ALTERATION OF INSTRUMENT—In Radtke v. Federal Corpor- 
ation,’ appellant Radtke purchased an automobile on a conditional 
sales contract, assigned by the seller to the appellee Federal Corpor- 
ation. Two days thereafter and before any payment had been made 
thereon, the appellee, without Radtke’s knowledge, altered the con- 
tract by reducing the number of payments from seventeen monthly 
installments of $25 each and a final eighteenth payment of $168.33 
to eleven monthly installments of $25 each and a final twelfth pay- 
ment of $318.33. Two weeks later upon receiving notice of payments 
due which did not coincide with his agreement, Radtke inquired as to 
such change, and was told that a mistake had been made and that the 
contract had not been altered. Induced by this misrepresentation of 
fact, he made eleven monthly payments totaling $275. When the 
appellee made a demand for a final payment of $318.33, Radtke in- 
vestigated, discovered the alteration, and refused to pay the balance. 
Appellee sued and the court declared the contract void and denied 
any recovery. The court moreover denied recovery on Radtke’s 
counterclaim for the $275 he had paid on the altered instrument as a 
payment made under mistake of fact and due to fraudulent mis- 
representation, stating that it would be unconscionable for Radtke 
to recover the $275 and that it was “elementary that in order to re- 
cover such payments the defendant claimant must have suffered 
damage” ; and that “should a judgment be entered in Radtke’s favor 
for recovery of the $275 paid, equity would enjoin enforcement there- 
of.” Radtke appealed and the supreme court affirmed the decision 
of the lower court. 

No cases directly in point, either in Wisconsin or other jurisdic- 
tions, have been found. The decision herein denies recognition of 
the rule of law which declares the debt, evidenced by an instrument, 
discharged when it is fraudulently altered.2 The purpose of the rule 
is to penalize wrongdoers in order to insure and maintain the integ- 
rity of written contracts and the uninterrupted flow of business 
transactions dependent thereon.* The very effect of the alteration is 
to preclude recovery on the contract and allow the other party to keep 
the consideration he has received, free from any obligation.* Logic- 


*281 N.W. 1 (Wis. 1938). 

?Farmers and Merchant’s State Bank v. Huss, 182 Wis. 658, 197 N.W. 955 
(1924) ; Morley-Murphy Co. v. Van Vreede, 223 Wis. 1, 269 N.W. 664 (1936); 
Restatement, Contracts (1932) §435. 

* Babb v. Clemson, 10 Serg. & R. Rep. 419 (Pa.), 13 Am. Dec. 684 (1824); 
see cases cited supra note 2. 

“Farmers and Merchant’s State Bank v. Huss, 182 Wis. 658, 197 N.W. 
955 (1924) ; Morley-Murphy Co. v. Van Vreede, 223 Wis. 1, 269 N.W. 664 (1936). 
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ally Radtke should be able to recover what he has paid because of his 
mistake as to the fact of alteration just as one may recover money 
paid due to any other mistake of fact.® 

This mistake was induced by the fraudulent misrepresentations of 
the appellees, upon which the trial judge held that Radtke could rely, 
and but for which the trial judge, as finder of the facts, found, he 
would not have made such payments. Since the appellees were suc- 
cessful in extracting those payments by committing a fraud, there 
seems even greater reason to allow Radtke to recover the payments. 

The court, ignoring the fraudulent aspect of this controversey and 
relying solely upon three Wisconsin cases* enunciating, in the 
abstract, principles of quasi-contractual recovery, overlooked the 
definite rules of recovery of money paid under mistake of fact, and 
applied these principles to factual circumstances that do not have even 
a remote similarity to those of the cases cited. 

Mere mistake of fact is often adequate ground for recovery of 
money paid.’ The case for restitution is doubly clear when payment 
has been induced by fraudulent representations. Thus payment of 
a debt induced by representations that the debt had not been barred, 
when in fact it had been barred by the statute of limitations, may be 
recovered on principles of quasi-contract.? The principal case pre- 
sents an exact analogy ; the debt therein had already been discharged 
by the material alteration of the contract. Subsequent payments made 
by Radtke, induced by representations that the writing had not been 
altered, when in fact owing to the alteration there was no obligation 
resting on Radtke to make such payments, clearly should be recover- 
able for the same reason payments induced by fraud on a barred 
debt under the statute of limitations can be recovered. A stronger 





"See note 7, infra. 

*County of Sheboygan v. City of Sheboygan, 209 Wis. 452, 245 N.W. 87 
(1932) ; Richland County Bank v. Joint School District, 213 Wis. 178, 250 N.W. 
407 (1935); Dunnebacke Co. v. Pittman, 216 Wis. 305, 257 N.W. 30 (1934). 
Quoting from the above cases the court says, “quasi-contracts are legal obligations. 
. . . They rest solely upon the universally recognized moral obligation of one 
who has received a benefit, the retention of which would be unjust, to make resti- 
tution. In order to establish the existence of a quasi-contractural obligation it 
must be shown (1) that the defendant has received a benefit from the plaintiff 
(2) that the retention of the benefit by the defendant is inequitable.” None of the 
cases cited here by the court involve a cause of action based on fraudulent repre- 
sentations. 

* Aetna Insurance Co. v. Flour City Ornamental Iron Co., 120 Minn. 436, 139 
N.W. 955 (1913); Paul v. Kenosha, 22 Wis. 266 (1867); Restatement, Restitution 
(1937) $15 et seq. 

*Sarashon v. Miles, 52 App. Div. (N.Y.) 628, 65 N.Y. Supp. 108 (ist Dep’t. 
1900) ; The Western Assurance Co. v. Towle, 65 Wis. 247, 26 N.W. 104 (1886) ; 
Woodward, Quasi-contracts (1913) §281. 

* Cf. Ray v. Bank of Kentucky, 3 B. Monroe 510 (Ky. 1843); Restatement, 
Restitution (1937) §§61 and 61 comment B. 
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case is presented here. Public policy certainly should not be against 
allowing restitution of property obtained by false statements super- 
added to forgery. 

Such a misrepresentation as is found in this case is an adequate 
basis for an action of deceit.2° If the court adopts the theory that it 
is unconscionable to allow Radtke to recover, the court is in effect, 
rewarding the appellees for their cleverness in perpetrating a fraud. 
It has never been suggested that a plaintiff suing for the tort of de- 
ceit could be defeated by a showing that his claim was unconscionable 
or inequitable. Nor is it true that the deceit caused no pecuniary loss, 
since a knowledge of the facts at the time of the inquiry would have 
permitted him to stop his payments at that point. 

SHERMAN O. Morris 


SALES—DISCLAIMER OF WARRANTIES.—At early common law the 
risk of the success of a sale transaction was placed on the buyer, 
by doctrine of caveat emptor. In order to shift the risk of the 
transaction to the seller the doctrine of implied warranties was de- 
veloped. The sellers who found themselves too strictly bound in- 
vented the device of contractual disclaimer of warranty to shift the 
risk, once again, back to the buyer. 

Under modern commercial practice it is common for the seller 
te limit by contractual disclaimer his liability for breach of war- 
ranty, express or implied.1_ Comparatively few cases discuss the 
validity of disclaimers because the courts take it for granted that 
such provisions are valid, or else they fail to distinguish validity as 
contrasted with effect in reaching their decisions. 

Under the express provision of the Uniform Sales Act? stipu- 
lations negativing implied warranties have been held valid in several 
cases.5 





Sleep v. Heyman, 57 Wis. 495, 16 N.W. 17 (1883). 

™ As a result of the court’s refusal to require a refund to Radtke of the 
installments he paid after the alteration, the court has allowed the alterers of the 
contract to keep money which they obtained by their fraudulent misrepresenta- 
tions that the contract was not altered. They lose only the final payment of 
$313.33 instead of the greater amount of the contract price due at the time of the 
alteration. The decision thus is conducive to fraud as a means of extricating 
oneself from the penal effect of alteration. 

See Bogert and Fink, Business Practice Regarding Warranties in the Sale 
of Goods. (1930) 25 Til. L. Rev. 400. 

*Sec. 71. “Where any right, duty or liability would arise under a contract 
to sell or a sale by implication of law, it may be negatived or varied by express 
agreement or by the course of dealing between the parties, or by custom, if the 
custom be such as to bind both parties to the contract or sale.” (The correspond- 
ing Wisconsin statute is $121.71). 
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Although the provision is included in the Uniform Act that has 
been adopted in at least thirty states, only a small number have 
expressly relied on the Act. Apart from express statutory authority, 
stipulations negativing implied warranties have been held valid in 
most of the cases which have passed upon this point. As indicated 
above, most courts have decided on this question without the aid of 
Section 71, regardless of whether or not the court is sitting in a juris- 
diction which has adopted the Uniform Sales Act. 

Typical of the manner in which the courts have decided that dis- 
claimers are valid, is the language found in Ford Motor Co. v. Cul- 
lum.® There the court said: 


An express warranty and an implied warranty, when consistent, 
may exist in the same contract of sale. By express agreement, 
however, the parties may limit the warranty as they desire. It is 
a matter of contract. It is competent for the parties to stipulate 
that there shall be no warranty or liability other than that ex- 
pressed in the contract, and a warranty of fitness will not be im- 
plied in conflict therewith.® 


Many jurisdictions have used much the same approach in reaching the 
same conclusion." 

The rationale of the decisions seems to be similar to that expressed 
in the cases decided under the Sales Act: that a party may expressly 
relieve himself from liability by contract, except where such relief 
from liability is against public policy. The latest cases which have 
taken up the question also follow this trend.® 





* Burntisland Shipbuilding Co. v. Barde Steel Products Corp., 278 Fed. 552 
(Del. 1922); Dollen & Sons v. Miller Tractor Co., 214 Iowa 774, 241 N.W. 307 
(1932) ; Minneapolis Threshing Machine Co. v. Hocking, 54 N.D. 559, 209 N.W. 
996 (1926) ; Lumbrazo v. Woodruff, 256 N.Y. 92, 175 N.E. 525 (1931) ; Hoover v. 
Utah Nursery Co., 79 Utah, 12, 7 P. (2d) 270 (1932); Marks v. Kucich, 181 
Wash. 73, 42 P. (2d) 16 (1935). 

“See Note (1938) 117 A.L.R. 1350, 1352. 

*96 F.(2d) 1 (C.C.A. 5th, 1938). 

*Id. at 2. 

"Bagley v. General Fire Extinguisher Co., 150 F. 284 (C.C.A. 2d., 1906); 
Blizzard Bros. v. Growers Canning Company, 152 Iowa 257, 132 N.W. 66 (1911); 
Hophinsville Motor Co. v. Massie, 228 Ky. 569, 15 S. W. (2d) 423 (1929); Lan- 
dreth Seed Co. v. Kerlec Seed Co., 12 La. App. 506, 126 So. 460 (1930); J. I. 
Case Threshing Machine Co. v. McClamrock, 152 N.C. 405, 67 S.E. 991 (1910); 
Hampton Guano Co. v. Hill Livestock Co., 168 N.C. 442, 84 S.E. 774 (1915); 
Carter v. McGill, 171 N.C. 775, 89 S.E. 28 (1916); Henry v. Kinnard, 178 Okla. 
368, 62 P. (2d) 1184 (1936); International Harvester Co. v. Law, 105 S.C. 520, 
90 S.E. 186 (1916); Liquid Carbonic Co. v. Coclin, 161 S.C. 40, 159 S.E. 461 
(1931); Somerville v. Gullett Gin Co., 137 Tenn. 509, 194 S.W. 576 (1917); 
Leonard Seed Co. v. Crary Canning Co., 147 Wis. 166, 132 N.W. 902 (1911). 

* Tharp v. Allis-Chalmers Mfg. Co., 42 N.M. 443, 81 P. (2d) 703 (1938); 
Harmon v. Coonrod, 148 Kan. 146, 79 P. (2d) 831 (1938). 
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It is striking that so many courts which have Section 71 available 
fail to use it as a basis for their decisions. It would seem much 
easier to cite the statute than to talk common law principles. 

It is settled that both under the Sales Act and apart from it dis- 
claimers are valid. It is inherent in the right to contract for the sel- 
ler to refuse to warrant. That this is sound today can hardly be 
doubted. As the law of contracts and sales stands at present the 
courts must either uphold such provisions or engage in judicial 
legislation. That they have steered clear of the latter practice is 
worthy of comment. If, in the future, the seller becomes too domin- 
ant, if the buyer becomes too servient, it will then be up to the legis- 
lature to step in and draw up new rules to guide their conduct. But 
as yet there has been no such movement (with exceptions noted later). 
For the present, as it has been in the past, it is still the clear duty of 
the courts to hold that disclaimers are valid. 

Although the seller may validly insert a disclaimer of warranty 
in the contract, it is still necessary to decide what effect such pro- 
vision has on the rights of the parties. It is obvious that there can be 
no action by the buyer based on any breach of an express warranty. 
But does such a disclaimer relieve the seller from liability which might 
arise because of an implied warranty ? 

It is settled that an implied warranty, whatever its nature, may be 
excluded by the terms of the contract. An express warranty in the 
contract does away with all implied warranties of the same general 
nature. A fortiori, implied warranties should be excluded by an 
express disclaimer of warranty in the contract.!° Many decisions 
have absolutely denied damages in that situation." 





° Reynolds v. General Electric Co., 141 Fed. 551 (C.C.A. 8th, 1905) ; Sullivan 
Machine Co., v. Breeden, 40 Ind. App. 631, 82 N.E. 107 (1907); Guhy v. Nichols 
& Shepherd Co., 33 Ky. L. 237, 109 S.W. 1190 (1908). 

* Kibbe v. Woodruff, 94 Conn. 443, 109 Atl. 169 (1920) ; Potter v. Shields, 174 
Mich. 121, 140 N.W. 500 (1913); Leonard Seed Co. v. Crary Canning Co., 147 
Wis. 166, 132 N.W. 902 (1911). 

* Burntisland Shipbuilding Co. v. Barde Steel Products Co., 278 Fed. 552 
(D. C. Del. 1922) ; Bagley v. General Fire Extinguisher Co., 150 Fed. 284 (C.C.A. 
2d., 1906) ; Couts v. Sperry Flour Co., 85 Cal. App. 156, 259 Pac. 108 (1927); 
Davis v. Joyner, 27 Ga. App. 132, 107 S.E. 55 (1921); Harrell v. Holman, 21 
Ga. App. 159, 93 S: E. 1021 (1917) ; Potter v. Shields, 174 Mich. 121. 140 N.W. 500 
(1913) ; Lumbrazo v. Woodruff, 229 App. Div. 407, 242 N.Y. Supp. 335 (1930), 
rev'd, 256 N.Y. 92, 175 N.E. 525 (1931); J. I. Case Threshing Machine Co. v. 
McClamrock, 152 N.C. 405, 67 S.E. 991 (1901); Dowagiac Mfg. Co. v. Mahon, 
13 N.D. 516, 101 N.W. 903 (1904) ; Crompton v. Lamonda, 95 Vt. 160, 114 Atl. 42 
(1921) ; Larson v. Inland Seed Co., 143 Wash. 557, 255 Pac. 219 (1927); Leonard 
Seed Co. v. Crary Canning Co., 147 Wis. 166, 132 N.W. 902 (1911). 
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Thus, at first glance, it appears that the seller may easily protect 
himself against warranty actions. But there are two views concerning 
the nature of implied warranties. The strict rule distinguishes be- - 
tween an obligation implied from the agreement of the parties and an 
obligation imposed by operation of law, and requires that the language 
of the disclaimer cover both; while the liberal rule does not consider 
such a distinction in construing a particular disclaimer. Thus, a dis- 
claimer may be good in one state and completely inadequate in an- 
other because different rules of construction are applied as a result of 
the different theories. 

There is a respectable line of authority taking the liberal rule of 
construction.’* This rule is based on the old theory that an implied 
warranty arises out of the agreement and is derived from the inten- 
tion of the parties. Recovery for breach of warranty is refused 
on the ground that the giving of such relief must necessarily involve 
the violation of the parol evidence rule. Under this rule of con- 
struction, even a loosely drawn disclaimer is effective, for any 
language sufficient to indicate the intention of the seller that he 
does not guaranty or warrant the goods is sufficient. 

In accord with the viewpoint that warranty obligations are im- 
posed or implied by law, outside and beyond the agreement, for the 
protection of buyers or to improve marketing conditions, it is com- 
mon to find, where this distinction is recognized, that the express dis- 
claimer is strictly construed.4* And in accordance with this view 
certain courts will permit recovery for the breach of an implied war- 
ranty, despite a provision that the agreement is completely contained 
in the contract. In drafting a disclaimer to conform with this rule 
oi construction, it is necessary to be extremely careful of the form 
and content of the disclaimer, for a slip in the phrasing of it may 
cause the seller’s well-laid plans for immunity to be thwarted. 


Under the more approved view, however, warranties are not a 
matter of intention, and the warranty is not implied from the agree- 





* Burntisland Shipbuilding Co. v. Barde Steel Products Co., 278 Fed. 552 
(Del. 1922) ; Couts v. Sperry Flour Co., 85 Cal. App. 156, 259 Pac. 108 (1927); 
Wm. A. Davis Co. v. Bertrand Seed Co., 94 Cal. App. 281, 271 Pac. 123 (1928) ; 
Detroit Trust Co. v. Engel, 192 Mich. 62, 158 N.W. 123 (1916); McCabe v. Stan- 
dard Const. Co., 106 N. J. Law 227, 147 Atl. 466 (1929). (This rule has been 
applied in at least ten states.) 

* J. B. Colt Co. v. Bridges, 162 Ga. 154, 132 S.E. 889 (1926); Bekkevold v. 
Potts, 173 Minn. 87, 216 N.W. 790 (1927); S. F. Bowser & Co. v. McCormack, 
243 N. Y. Supp. 442 (1930) ; See also Vold, Sales (1931) 468. 

“ Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790 (1927); Hoover v. Wirtz 
Bros., 15 N.D. 477, 107 N.W. 1078 (1906). 
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ment but by operation of law.’ Thus, strict construction of dis- 
claimers would seem the more consistent view. This would not work 
a great hardship on the seller; it would merely require him to be 
more careful in drawing up the provision. Any disclaimer which spe- 
cifically excludes liability under “implied” warranties, normally will 
be successful even under strict construction ;** but if the word 
“implied” is not so used, liability may attach beyond the actual in- 
tention of the vendor.** 

Although the seller may be free from liability arising out of war- 
ranties, upon some other theory of contract or tort, there might be 
redress for the absence or failure of those qualities ordinarily cov- 
ered by the term warranty. The buyer might still maintain a fraud 
action, although the necessity of proving scienter and the other 
elements of the action may make this difficult.1* Allowance only of 
the possible remedies of rejection or rescission would generally pro- 
tect the seller from heavy loss, such as that associated with damages, 
and at the same time relieve the buyer of what he considers worth- 
less goods. The non-warranty stipulation might bar any action upon 
the theory of warranty, but one might here borrow the English idea 
that it would not bar a condition.’ 

After acceptance the buyer would have to rely on his right, if 
any, to rescind. This could be based on mutual mistake or fraud, but 
in the usual case the goods conform sufficiently to the terms of the 
contract to preclude the buyer from attempting this. And also, in 
rescission, there must be a substantial restortation of the status quo 
ante, which would often be impossible. 

But the average buyer, at least the buyer of products where 
disclaimers are found in the contract, is in most cases fully as sharp 
as the seller.2° It is apparent that many courts have felt this way. 





*T Williston, Contracts (1920) §201. 

* Minneapolis Threshing Machine Co. v. Hocking, 54 N.D. 559, 209 N.W. 
996 (1926); Alexander v. Sola, 185 N.Y. Supp. 869 (1921). 

"The Uniform Sales Act offers no help in determining which rule of con- 
struction should be applied. It says nothing about what effect disclaimers should 
have, nor does it help in determining whether implied warranties arise out of the 
agreement or are imposed by law. 

*When it is found that fraud is involved in the disclaimer the courts 
give no effect to it. Woodward v. Rice Bros. Co., 110 Misc. 158, 179 N.Y.S. 722 
(1920). Suggested in Davis v. Joyner, 27 Ga. App. 132, 107 S.E. 551 (1921); 
Leonard Seed Co. v. Crary Canning Co., 147 Wis. 166, 132 N.W. 902 (1911). 

* Wallis v. Pratt, (A.C. 1911) 394; Stroock & Co. v. Joseph Liehtenthal, 224 
App. Div. 19, 229 N.Y. Supp. 371 (1928). 

* Bogert and Fink, supra note 1. In sales to urban buyers disclaimers are 
found in the sale of floor-surfacing machinery, water heaters, vaccuum cleaners, 
oil burners, mechanical refrigerators, water softeners, radios, automobiles, airplanes. 
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In fact, most decisions, which have passed upon the point, have held 
that properly-drawn disclaimer of warranty clauses effectively pre- 
clude any warranties, even though the buyer had no actual knowledge 
ot the disclaimer. Where the circumstances are such as to charge the 
purchaser with notice of the refusal to warrant, the result is the 
same as where he had actual knowledge. Thus it has been held in the 
sale of seeds that if the clause was printed upon the package contain- 
ing the product, or upon the invoice, or in the catalogue, so that it 
might have come to this attention, the clause shall be operative.?! 
It is only where the seller has attempted to hide the clause, by 
putting it in fine print in an inconspicuous place, that the seller has 
been held liable for breach.2? Such results are fair. The buyer should 
not be allowed wilfully or negligently to close his eyes to the pro- 
visions of the contract. 

In order to get a true picture of the effectiveness of a disclaimer 
it should be noted that it is important to distinguish between a condi- 
tion and a warranty.?* Under our Uniform Sales Act, where the title 
has not passed, the buyer may treat the seller’s obligation “to fur- 
nish goods as described and as warranted expressly or by implication 
in the contract to sell as a condition of the obligation of the buyer” to 
accept and pay for the goods.** Thus, under this section it might be 
possible to have a condition before title passes, which would become 
a warranty after title passes. The buyer could then refuse to take 
the goods since they did not answer the description. But usually the 
buyer does not find out the discrepancy or defect until long after ac- 
ceptance. At that stage rejection is no longer possible. There is 
still a distinction between a warranty and a condition even under the 
Uniform Sales Act; and a disclaimer is ineffective as against a true 
condition.» It is well to remember that, although a disclaimer will 
protect the seller to a large extent, it nevertheless can not be used 





As regards sales to the rural population disclaimers are most common in the 
sale of seeds, fertilizer, and farm machinery. (It is the present belief, whether 
or not it is well-founded, that it is the latter class of buyers who will need pro- 
tection if the use of disclaimers becomes too wide-spread.) 

™ Lehner v. Germain Seed Co., 193 Cal. 782, 222 Pac. 834 (1924); Blizzard 
Bros. v. Growers’ Canning Co., 152 Iowa 257, 132 N.W. 66 (1911); Seattle Seed 
Co. v. Fujimori, 79 Wash. 123, 139 Pac. 866 (1914); Ross v. Northrup, King & 
Co., 156 Wis. 327, 144 N.W. 1124 (1914). 

™ Amzi-Godden Seed Co. v. Smith, 183 Ala. 286, 64 So. 100 (1913) ; Landreth 
v. Wyckoff, 67 App. Div. 195, 73 N.Y.S. 388 (1901). 

* Typical of a failure to do this is Lumbrazo v. Woodruff, 256 N.Y. 92, 175 
NE. 525 (1931). 

“Uniform Sales Act, §11 (2). 

* Smith v. Oscar H. Will & Co., 51 N.D. 357, 199 N.W. 861 (1924); See also 
Vold, Sales (1931) 436. 
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as a means of passing off goods or commodities of an entirely dif- 
ferent kind or species. 

The Early English doctrine of Chandelor v. Lopus,?® wherein it 
was held that a sale of a “bezoar” stone by name did not warrant that 
it was such a stone, has been much criticized, and has been mate- 
rially modified, if not overruled in the original jurisdiction and only 
followed in a few instances in the United States.2* The later cases 
have, in practically all instances, tended toward the doctrine that if a 
dealer sells an article, dsecribing it by name of an artcile of commerce, 
the identity of which is not known to the buyer, he must understand 
that the buyer relies thereon, and is held to warrant that the article is 
that named.”* What effect does a disclaimer have here? Certainly a 
seller cannot fill an order for shoes by sending the buyer a suit of 
underwear, and then set up the disclaimer as a defense. 

The numerous seed cases in this field show fairly well how far 
the courts will go along this line. The variety of a kind of seed, 
indistinguishable until after planting, is generally regarded not to be 
the essence of the contract, and the seller is protected by a disclaimer 
clause.2® On the other hand, if the seed varies in kind as well as 
variety the non-warranty clause should be no shield.*° 

This same distinction is recognized in goods other than seeds. 
For example, a defective wheel is a fault covered by the disclaimer, 
but a different kind of car would not be.*? Nor can an old article be 
delivered under a contract for a new one.®? What this limitation 
boils down to is that the disclaimer operates only as far as war- 
ranties are concerned. Where the goods received by the buyer differ 
so radically from those ordered, so as actually to be a different thing 
(e.g., shoes for underwear), there is not a breach of warranty in- 
volved. 

But outside of this limitation, i.e., that the courts might construe 
an alleged warranty as a condition, the seller can protect himself 





* 79 Eng. Rep. 3 (1791). 

"oR. €. &. 3H. 

25 Be. C. bE. 278. 

* Kibbe v. Woodruff, 94 Conn. 443, 109 Atl. 169 (1920); Blizzard Bros. v. 
Growers’ Canning Co., 152 Iowa, 257, 132 N.W. 66 (1911); Lumbrazo v. Wood- 
ruff, 256 N.Y. 92, 175 N.E. 525 (1931); Seattle Seed Co. v. Fujimori, 79 Wash. 
123, 139 Pac. 866 (1914); Leonard Seed Co. v. Crary Canning Co., 147 Wis. 
166, 132 N.W. 902 (1911). 

* Smith v. Oscar H. Will & Co., 51 N.D. 357, 199 N.W. 861 (1924). 

“See Bridgeport L. A. W. Corp. v. Levy, 110 Conn. 255, 265, 147 Atl. 841, 
845 (1929). 

™See Hopkinsville Motor Co. v. Massie, 228 Ky. 569, 572, 15 S.W. (2d) 
423, 425 (1929). 
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almost completely by a disclaimer of warranty. A disclaimer may 
not relieve him from all liability for every deficiency, but if carefully 
used, it does give him a justifiable degree of immunity. 

Evidently to control the superior bargaining power of the seller 
and to protect the purchasing farmer, North Dakota passed a statute 
in 1919 augmenting the Uniform Act, curtailing the seller’s power to 
exclude warranties in the sale of certain specified goods.** This act 
has been interpreted to be a safeguard against disclaimers by North 
Dakota. The statute not only insures to the purchasers of ma- 
chinery of the sort therein mentioned the right to rescind where it 
is unfit, but it goes a step further and makes any contract entered 
into contrary to its provisions void as against public policy. Thus, it 
effectually insures that the implied warranty of fitness for purpose 
contemplated by the Sales Act cannot be negatived by the contract 
of the parties where such machinery is purchased. But the entire con- 
tract need not be thrown out. The court said that where a contract is 
made to which this statute is applicable, such provisions thereof as 
are contrary to it are void, but that the contract in other respects is 
valid. In other words, the statute is read into and becomes a part 
of every such contract of purchase. This view of the effect of the 
statute has been reiterated many times.*° 


The statute speaks only of rescission as the buyer’s remedy. And 
ii contracts where disclaimer provisions were inserted, rescission was 





* Chap. 238 S.L. 1919 (N.D. Comp. Laws (Supp. 1925) §§5991a, 5993a). 
The statute in full is as follows “Any person, firm or corporation, purchasing 
any gas or oil burning tractor, gas or steam engine, harvesting or threshing machin- 
ery for their own use shall have a reasonable time after delivery for the inspec- 
tion and testing of the same, and if it does not prove to be reasonably fit for 
the purpose for which it was purchased the purchaser may rescind the sale by 
giving notice within a reasonable time after delivery to the parties from whom 
any such machinery was purchased, or the agent who negotiated the sale or made 
delivery of such personal property or his successor, and placing same at the dis- 
posal of the seller. 

“Sec. 2. Any provision in any written order or contract of sale, or other 
contract which is contrary to any of the provisions of this act is hereby de- 
clared to be against public policy and void.” 

“Minneapolis Threshing Machine Co. v. Hocking, 54 N.D. 559, 209 N.W. 
996 (1926). 

* Palaniuk v. Allis-Chalmers Mfg. Co., 57 N.D. 199, 220 N.W. 638 (1928); 
Allis-Chalmers Mfg. Co. v. Frank, 57 N.D. 295, 221 N.W. 75 (1928) ; Hamman v. 
Advance-Rumely Thresher Co., 60 N.D. 302, 234 N.W. 655 (1931); Dwinell v. 
Boehmer, 60 N.D. 302, 234 N.W. 655 (1931); Bratberg v. Advance-Rumely 
Thresher Co., 61 N.D. 452, 238 N.W. 552 (1931); Holden v. Advance-Rumely 
Thresher Co., 61 N.D. 584, 239 N.W. 479 (1931). 
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the sole remedy which the court recognized.26 A remedy by way 
of damages is not available to the buyer under this statute.** 

Both the North Dakota court and the United States Supreme 
Court have held the statute constitutional.28 This North Dakota 
statute is the only one of its type in this country. Several Canadian 
jurisdictions have statutes of this nature, but North Dakota is the 
only state in the country which expressly provides that there must 
be an implied warranty in the sale of certain goods. 

However, while there is no general opposition among the states 
to disclaimers, there is a limitation to this broad policy in the form 
of statutory commodity standards. By statute most states require, in 
one field or another, certain labeling or grading requirements to be 
fulfilled. Whether because of the dominant role of the farmer in 
American government, or the comparative simplicity of standardiz- 
ation in the field of basic raw materials, or the need for a definite 
basis for large-scale trading, statutory regulation has thus far been 
confined largely to grain, cotton, fruits and vegetables.*® Eggs, dairy 
products, hay, coal, and petroleum products have also received some 
attention. The statutes generally either adopt grades established by 
the Federal Department of Agriculture, or fix the grades themselves. 
Every state with the exception of Nevada has enacted at least one 
statute of this kind.* 

The obligation imposed by such statutes cannot be termed an 
implied warranty, but in effect it resembles a condition, and like a 
condition it cannot be disclaimed.*4 But this is a very narrow re- 
striction. The only thing which cannot be disclaimed is that the 
goods satisfy the statutory standard, i.e., that the fertilizer satisfy 
a specific chemical analysis or that seed satisfy a certain conditional 
qualification. But the seller is still free to refuse to guarantee results, 
and thus he cannot be charged with consequential damages. In view 
ot the extension of the seller’s liability involved in the labeling statutes 





* Minneapolis Threshing Machine Co. v. Hocking, 54 N.D. 559, 209 N.W. 996 
(1926). 

* Palaniuk v. Allis-Chalmers Mfg. Co., 57 N.D. 199, 220 N.W. 638 (1928). 

“North Dakota held the statute constitutional in the following cases: 
Bratberg v. Advance-Rumely Thresher Co., 61 N.D. 452, 238 N.W. 552 (1931); 
Hamman v. Advance-Rumely Thresher Co., 61 N.D. 555, 238 N.W. 700 (1931); 
Holden v. Advance-Rumely Thresher Co., 61 N.D. 584, 239 N.W. 479 (1931). 
The U. S. Supreme Court held it constitutional in Advance-Rumely Thresher Co. 
v. Jackson, 287 U. S. 283, 53 S.Ct. 133 (1932). 

* Note, Statutory Commodity Standards (1931) 31 Col. L. Rev. 872. 

“Id. at 874. 

“ Jones v. Cordale Guano Co., 94 Ga. 14, 20 S.E. 265 (1894); Germofert 
Manufacturing Co. v. Cathcart, 104 S.C. 125, 88 S.E. 535 (1916). 
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it is but natural that attempts should be made by the seller to con- 
tract his way out of heavy damages. And it is clear that under such 
statutes the seller is still free effectually to insert disclaimers in the 
contract. 


Rosert L. GREENHALGH 
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FRENCH LEGAL EDUCATION 
AND SOME REFLECTIONS ON LEGAL EDUCATION 
IN THE UNITED STATES 


Francis DEAK 


To an American lawyer, a French law school must appear very 
strange and puzzling. It differs from an American law school in the 
organization and content of the curriculum, in the method of in- 
struction and in the composition of the student body. These differ- 
ences are due not alone to the obvious dissimilarity in legal tradition 
and technique of the civil law, but also to the varying objectives of 
legal education. 


I. 


The legal profession in France—and generally in European con- 
tinental countries—has a wider field of activity than in the United 
States or in Great Britain. In this country, the study of law has in- 
terest only for those who intend to practice or teach law or who ex- 
pect, after apprenticeship at the bar or on a law faculty, to reach 
ultimately a judicial post. On the continent, legal training is an in- 
dispensable prerequisite not only for judges, practitioners or law 
teachers, but also for a great number of civil service posts in the 
national, local and colonial governments and for the career of notary 
public. Indeed, the majority of French law students are recruited 
from persons seeking civil service posts or positions in public life or 
the business world rather than from prospective members of bench 
and bar. This very important difference between the American and 
the continental conception of the legal profession is both determina- 
tive and explanatory of the fundamental difference between American 
and European continental legal education.? 

In order that the following description of French legal education 
may be seen in the proper perspective, it is perhaps well to empha- 
size this point by a further elaboration. 

Although there is evidence of increasing dissatisfaction with the 
methods and aims of our law schools and despite recent efforts to- 
ward broadening both the curriculum itself and the content of tradi- 





1 For an instructive comparative analysis of European and American legal edu- 
cation, see S. Riesenfeld, A Comparison of Continental and American Legal Ed- 
ucation (1936) 36 Mich. L. Rev. 31. 
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tional courses, the American law school still remains primarily and 
essentially a trade school with preparation for private practice at 
the bar its dominant if not sole purpose. The curriculum, however 
much it may vary from school to school, is in the main determined 
by the requirements of the bar examinations. As a logical conse- 
quence, the emphasis of American legal education is not on legal 
thinking but on legal technique. With rare exceptions, and that only 
in recent years, little if any attention is being paid to law as a science; 
still less consideration is given to the related sciences. Students are 
trained to handle their clients’ affairs more or less competently in, 
and, to a lesser extent, out of court. Their curiosity as to the working 
of the legal system as a whole, the economic and social background 
of law and the effect of rules on society is only sporadically and acci- 
dentally awakened. Little stress is laid on the lawyer’s mission and 
responsibilities as a social engineer. To prepare the lawyer for prac- 
tice has been and remains the primary consideration in making and 
remaking the greater part of our curricula and in determining the 
content of most of the courses. No serious effort has as yet been 
made by American law schools to give special training to men who 
desire to use legal education in other walks of life where knowledge 
and understanding of the law is, to say the least, desirable and use- 
ful. Most of our law school graduates, highly skilled legal technicians 
rather than jurists, must acquire such training by the trial and error 
method if, by choice or compulsion, they seek or find occupation out- 
side the bar,—i.e., in the service of the federal, state or municipal 
governments, either as legislators or administrators, or service in 
business enterprises. 

On the other hand, in France the law faculties are in no sense 
trade schools. Although they give vocational training, they are truly 
parts of the University. Indeed in France the Law Faculty precedes 
in the hierarchy the other University Faculties: Medicine, Science, 
and Letters. Instead of being trained for the bar, French law students 
are educated for the various branches of the legal profession in gen- 
eral. Instead of concentrating on the technical aspects of law, with 
overwhelming emphasis on litigation, French university law schools 
treat law as a science, with emphasis on its interrelation with the 
germain social sciences: government, economics and finance. The 
French law student who receives his degree corresponding to our 
bachelor of laws is by no means ready, as his American brethren 
are, to take his bar examination; but neither is he prepared for that 
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career alone. He has received an education in the broad fundamentals 
of the social sciences through the focus of legal thinking and it is on 
this broad foundation that he must afterwards acquire the necessary 
technique and skill for the pursuit of the career of judge, practi- 
tioner, civil servant, legislator, notary public or business man. 

Lest the above parallel be misunderstood as an implied criticism, 
it should be stated that the writer is fully cognizant of the historical 
reasons underlying the divergent objectives and character of Amer- 
ican and French law schools. While in France law teaching has always 
been the function of a university faculty (although at first not on a 
par with the other university faculties), law schools in the United 
States were set up and functioned for a long time as professional 
training schools, with meager university connections. The subsequent 
integration and adaptation of these independent units with long 
established university institutions and traditions presented very 
different and certainly much more complicated problems than the 
natural evolution of continental law faculties within the universities. 
But the principal question which the parallel raises remains: whether 
the American law schools, having made law training a part of univer- 
sity education with astonishing rapidity, courage and deftness, have 
proceeded far enough in integrating and adapting the methods and 
objectives of the original training school to those of true university 
education. 

Another factor to be considered is the relative uniformity of legal 
education in the various universities in France. This uniformity is 
due to the fact that universities in France are, as in most continental 
countries, state institutions, or at least under the supervision of the 
state.2 Their status, organization, and program are regulated by the 
national government ; consequently the rules for admission, the broad 
outlines of the curriculum, examinations, and the conditions for the 
attainment of degrees are uniform throughout the country. This 
should not be taken to mean that the method of instruction, or the 
content of courses, is regulated in minutiis ; there is ample leeway for 





*There are state universities with law faculties in the following cities of 
continental France: Paris, Aix, Besancon, Bordeaux, Clermont, Dijon, Grenoble, 
Lille, Lyon, Montpellier, Nancy, Poitiers, Rennes, Rouen, Strassbourg and 
Toulouse. The state university in Algiers, the capital of the French colony of 
Algeria, also has a full-fledged law faculty. The Catholic universities in Angers, 
Lille, Lyon and Paris, which are not state institutions but are under the super- 
vision of the Ministry of Education, have also their law faculties. However, their 
degrees are not recognized as qualifying for admission to the bar or for entry 
in other branches of public service where admission is conditioned upon a law 
degree. 
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different approaches and technique by individual instructors. The 
administrative control of the government does not in any way en- 
croach upon academic freedom, which is beyond doubt as great in 
France as in any other country. 

Finally, reference should be made to the different pre-university 
training of French students. The student body of our law schools 
varies from school to school. In the graduate law schools, students 
are recruited from college graduates who begin to study law after 
the completion of seven or eight years of grade school, four years of 
high school and four years of college, at the average age of twenty- 
one.* In a great many universities, however, a student may enter law 
school at the end of his sophomore year of college.* Pre-legal training 
in France is much more standardized. France has nothing correspond- 
ing to our colleges. Young men and women begin their law (or other 
university) studies after the completion of six years of grade school 
and seven years of secondary education in the lycée, at the average 
age of eighteen. The difference between the intellectual status of an 
American and a French student should not be over-emphasized. 
While it would be somewhat venturesome to estimate in relative 
terms the character of pre-law training in the American high school 
and college on the one hand and in the French lycée on the other, 
it is generally believed by experts that the French student graduating 
from the lycée with the degree of baccalauréat has about the educa- 
tional standing of the American college student at the end of his 
sophomore year.® Assuming, therefore, the substantial equivalence 
of pre-law training in both countries, it may be said that American 
and French students begin their law studies with more or less equal 





*Under the rules of many so-called graduate law schools, pre-law students 
are permitted to take the first year in law school at the end of their third year 
in college. In the last two or three years a few law schools (University of Chicago, 
Minnesota, and Washington University in St. Louis) have been experimenting with 
the so-called two-four plan under which the student spends two years in college 
and four years in law school. The University of Washington in Seattle is experi- 
menting with the three-four plan, i.e., three years in college and four years in law 
school. 

*The American Law School Association requires a minimum of two years 
of college for admission to member schools. 

*This general estimate is subject to important qualifications. It should be 
noted that while an American student at the end of his sophomore year has un- 
doubtedly a far wider factual knowledge than the French lycée graduate, the Jatter 
has beyond doubt a better grounding in the use of his own language, and in 
logic, philosophy and sciences than his American colleagues. It is perhaps correct 
to say that the American student entering law studies has much information, while 
a French student in like position has a better education. 
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intellectual equipment.® It is the greater uniformity of pre-univer- 
sity education and the qualifications upon which admission as a can- 
didate for a law degree are conditioned which makes the student 
bodies of various French law schools a more homogeneous group than 
the similar bodies of “graduate” and “non-graduate” law schools in 
various parts of the United States. 


II. 


Keeping these preliminary observations in mind, we may now 
proceed to an examination of French legal education. It is proposed 
to indicate briefly: (1) the composition of the student body; (2) the 
program of undergraduate and graduate studies ; and (3) the method 
of instruction. 


A. THE COMPOSITION OF THE STUDENT Bopy 


In contradistinction to the strictly professional American law 
schools, the undergraduate student body of French law schools is 
composed of two distinct groups. The first group consists of the so- 
called visitors (auditeurs) who, without any scholastic requirements 
and without being obliged to take any examinations, are permitted 
to attend law courses. Students registering as visitors cannot be 
candidates for degrees. From the point of view of vocational training, 
this group of students may well be disregarded because they come to 
the law school without any intention of qualifying for any legal 
career ; they attend law courses for the art’s sake. Yet the fact that 
the doors of a professional school are open to people who have only 
the ambition to improve themselves is worthy of notice since it shows 
how the French law schools are truly performing this classic function 
of a university faculty. 

The second group, which interests us chiefly, consists of the 
matriculated students, candidates for one of the two undergraduate 
degrees obtainable in French law schools. The lesser of these two 
degrees is the certificat de capacité en droit, which is conferred after 
the successful completion of two years—four semesters—of required 





*This would not seem to apply with equal force to students who begin their 
law studies as college graduates. The educational value of the junior and, par- 
ticularly, the senior years in our colleges cannot be estimated within the scope of 
this paper. 

* Little has been written in English on French legal education. See Allénnes, 
The System of Legal Education in France (1929) Journal of the Society of 
Public Teachers of The Law 36; Bullington, Legal Education in France (1926) 
4 Tex. L. Rev. 461. 
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courses.® The degree of capacité is sought by students preparing for 
the career of avoué,® or for minor administrative or civil service 
posts or in whose professional life a more or less general acquaintance 
with law is useful. There is nothing corresponding in American law 
degrees to the French capacité en droit. The other degree is the 
licence en droit, conferred after the successful completion of three 
years—six semesters—of largely required but some optional courses.'® 
The candidates for the degree of licence are closest to the under- 
graduates of American law schools; the licence corresponds more or 
less to our LL.B. degree. The licence is required for practice at the 
bar (avocat), for entrance on the judicial career as well as for the 
higher civil service posts. 

As a general rule, students are allowed to register as candidates 
for the degree of licence only when they have the prior degree of 
baccalauréat.1 It may be noted that special provisions are made for 





* The regime of studies leading to the degree of capacité en droit is laid down 
in the decree of March 4, 1932, Journal officiel (1932) p. 2598 as amended by 
the decree of May 4, 1937, Journal officiel (1937) p. 5294. 

*French practicing lawyers fall, as in England, into two categories: the 
avoué (solicitor) and the avocat (barrister or attorney-at-law). Many avonés, 
aithough not required, nevertheless obtain the higher undergraduate degree of 
licence. 

It may be noted that the studies leading to the degrees of capacité are_more 
or less equivalent to what is required of students in the so-called schools for 
notaries (l’école de notariat) where men are trained for the career of notary public. 
Although the degree of capacité is not a requirement for notaries, some of the 
students seeking this degree are recruited from among prospective notaries. 

For the status of the French notary public and his role in legal transactions, 
as distinguished from the functions of notaries public in the United States, see the 
author’s article, Notaries Public (1933) 11 Encyclopedia of the Social Sciences 399. 

* The regime of studies leading to the degree of licence en droit is regulated 
by the decree of August 2, 1922, Journal officiel (1922) p. 8149. 

* There are some exceptions to the requirement of the baccalauréat: 

(1) By virtue of Art. 1 of the decree of July 22, 1912, Journal officiel (1912) 
p. 6746, students of French nationality who are graduates of, or have obtained 
a degree or a title from, certain specified French educational institutions (e.g., 
Military Academy of Artillery and Engineering—the famous l’école polytechnique ; 
Saint-Cyr military school; the Naval College; the Agricultural College of Paris; 
the Schools of Mines of Paris and of St. Etienne; the School of Civil Engineering; 
the School of Oriental Languages; and the holders of teacher’s certificates) can be 
admitted without having the baccalauréat. 

(2) By virtue of an ordinance of the Minister of Education, dated Novem- 
ber 16, 1915, French students who completed their secondary education abroad 
may be admitted upon presentation of a diploma or certificate which, in such a 
foreign country, would entitle them to enter an institution of higher learning. 
The Minister of Education issues each year a list of such diplomas, etc., which 
may be recognized by the competent educational authority as being equivalent 
to the French baccalauréat. 





i i 











rr EE 





July] FRENCH LEGAL EDUCATION 479 


the admission of foreign students.’? In this respect French univer- 
sities are hospitable and accommodating and it is in consequence of 
this generous treatment that French law schools, particularly the 
Law School of Paris University, have a greater number of foreign 
students than any other law school in the world.’® 

It should again be emphasized that the licence in France, unlike 
our LL.B., does not qualify the student to be admitted to the bar ex- 
amination. He must first serve a period of three years of apprentice- 
ship as a clerk (stagiaire) to get the practical training which uni- 
versity education does not purport to give. While the stagiaire is 
allowed to plead in court, in most instances he represents during this 
period clients entitled to invoke assistance judiciaire,—the French 
equivalent of our legal aid. Similarly, a period of apprenticeship, 
in this instance four years, is provided for those who choose the 
judicial career.* 

It is submitted that herein is the essential difference between 
American and French legal education. The task which our law schools 
purport to accomplish—training men and women for the practice of 
the law—is largely, if not exclusively, left outside the confines of 





™ By virtue of the ordinance of the Minister of Education of November 16, 
1935, referred to supra note 11, foreign students may be admitted upon presen- 
tation of a diploma, the equivalence of which with the French baccalauréat is 
recognized. Under the ordinance of the Minister, dated October 17, 1934, 
Journal officiel (1934) p. 10539, the degrees of A.B. and B.S. from the American 
universities and colleges enumerated in an earlier ordinance, October 26, 1931, 
Journal officiel (1931) p. 11402, are recognized as equivalent to the baccalauréat. 
Exceptionally, foreign students who have not such equivalent degrees may register 
as candidates for a law degree upon successfully passing a rather rigorous ex- 
amination. 

*The total number of law students registered yearly at Paris University 
between 1931 and 1935 was between ten and twelve thousands. From these, the 
number of foreign students was as follows: 


1931: 1635 
1932: 965 
1933: 1438 
1934: 1317 
1935: 1342 


(Information obtained from the Secretariat of 
the Law Faculty) 
It is interesting to note in this connection that members of the Law Faculty at 
Paris are specially assigned to advise and assist foreign students in their studies. 
Professors Collinet, Esmein, Gidel, Levy-Ullman, Niboyet and Oualid are at 
present in charge of students from the United States and Great Britain. See 
Les études de droit a l'Université de Paris, 1938-39, p. 26. 

“See James W. Garner, The French Judiciary (1917) 26 Yale L. J. 349; 
Tyndale, The Organization and Administration of Justice in France (1935) 13 
Canadian Bar Rev. 567, 655; Ensor, Courts and Judges in France, Germany and 
England (1933). 
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the French university law school. French law students receive, dur- 
ing their under-graduate studies, more or less the type of instruction 
that is imparted by the graduate faculties of the social sciences at 
the better American universities. They get the training given by the 
bulk of the curriculum in most of our law schools during their clerk- 
ship. 

The requirements for graduate studies leading to the doctor’s 
degree are stricter.4* Only holders of the licence or its equivalent 
are admitted as candidates for the doctor’s degree.’® As far as grad- 
uates of foreign law schools are concerned, an ordinance of the Min- 
ister of Education, dated July 24, 1922, established a list of foreign 
universities whose degrees dispense their holders from the require- 
ment of a French licence.'* The doctor’s degree requires at least two 
years of work after the award of the licence of which one year at 
least must be in residence. 





* The regime of studies leading to the doctor’s degree is regulated by the decree 
of May 2, 1925, Journal officiel (1925) p. 4423, amended by the decree of 
May 4, 1937, Journal officiel (1937) p. 5294. 

* Decree of February 15, 1921, Journal officiel (1921) p. 2111. 

* Journal officiel (1922) p. 7751. The possession of a degree (A.M. or LL.B.) 
from the following American universities and colleges permits the holder to 
register in a French law school as a candidate for the doctor’s degree (doctor of 
political science or doctor of law): 

University of California 
Catholic University, Washington, D.C. 
University of Chicago 
Clark University 
Columbia University 
Cornell University 
Harvard University 
University of Illinois 
Indiana University 

State University of Iowa 
John Hopkins University 
University of Kansas 
Leland Stanford University 
University of Michigan 
University of Minnesota 
University of Nebraska 
Northwestern University 
Ohio State University 
University of Pennsylvania 
Princeton University 
University of Virginia 
University of Wisconsin 
Yale University 
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FRENCH LEGAL EDUCATION 


B. THE ProGRaM OF INSTRUCTION 


(1) Undergraduate Studies 


Candidates for the degree of capacité en droit are required to take, 
during their first year, courses in civil law (the first part of the 
French Civil Code), public law (the fundamentals of constitutional 
and administrative law) and criminal law (substantive and proced- 
ural) ; the second year, civil law (the rest of the Civil Code), com- 
mercial law (or taxation where such a course is given) and civil pro- 
cedure.4® At the end of each year, they must pass satisfactory oral 
examinations in each of the courses; in civil law they must also take 
a written examination each year. The courses taken and the exam- 
inations passed can never be counted toward the degree of licence. 
Although candidates for the licence are required to take courses: 
dealing with the same subjects, the instruction given for courses 
attended by candidates for the capacité are much more elementary. 

The program prescribed for candidates for the degree of licence 
en droit consists largely of required courses although there is some 
option in the third year.’® The first year curriculum consists of whole 
year courses in Roman law, civil law, political economy, history of 
French law and a semester course in constitutional law. The second 
year curriculum prescribes whole year courses in civil law, adminis- 
trative law, criminal law, political economy and a semester course 
in Roman law. Finally, in the third year, the students are required 
to take whole year courses in civil law and commercial law and 
semester courses in civil procedure, private international law and 
financial legislation. In addition, third year students are required to. 
choose at least two one-semester courses in the fields of industrial 
and labor law, colonial legislation, taxation, maritime law, compara- 
tive law or international law.”° 

The discipline to which candidates for the licence are subjected 
may perhaps better be appreciated on examination of the content of 





* For a brief survey of the structure of the French legal system and an out- 
line of the French codes, see Dea4k and Rheinstein, The Development of French 
and German Law (1936) 24 Geo. L. J. 551, especially 556-64. 

* Decree of August 2, 1922, Journal Officiel (1922) p. 8149. 

* The law faculties of various Universities have a large amount of discretion 
in organizing such specialized courses. The exercise of this discretion is of course 
conditioned to some extent on the available personnel. Even the smaller provincial 
law schools have several such courses from which students may choose. At the 
Paris Law School, there are at present the following third year optional law 
courses given: public law; international law; industrial legislation; colonial legis- 
lation; recording taxes (enrégistrement); maritime law; special course in com- 
mercial law; enforcement of judgments; special course in criminal law. 
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courses carrying such generic names as “civil law” or “political 
economy”. 

A glance at the above summarized program reveals that the basic 
course is “civil law” which follows the student throughout his law 
school career. This course, built around the Civil Code, comprises a 
number of topics taught in independent courses in American law 
schools : contracts, torts, agency, domestic relations, real and personal 
property, wills, creditors’ rights, etc. The first year civil law course 
takes up the introductory title of the Code (relating to publication, 
effect and application of statutes) ; the law of persons (omitting the 
chapters concerning the enjoyment of and loss of civil rights and 
absentees) ; the law of property, both real and personal, and some 
sections of Book III including acquisitive prescription and the differ- 
ent kinds of ownership. In the second year, the civil law course is 
devoted largely to obligations,—4.e., contracts and torts. In the third 
year, absentees, succession, gifts and wills, marriage settlements and 
the property rights of married women constitute the topics of the 
civil law course.** 

The next course in importance is political economy, covering four 
semesters. American lawyers will doubtless raise their eyebrows that 
such a course should find its place—and so prominent a place—in a 
law school curriculum. In the first year, this course deals with eco- 
nomic theories in general and with the production and circulation 
of wealth—the organization and units of production, including state 
enterprises ; the concentration of the units of production; money and 
credit, including banking; and the formulation and movement of 
prices. The second year deals with more complex questions of in- 
ternal and international trade—the flow of capital; international bal- 





™It may be of some interest to indicate the type of examination in the 
courses on civil law. In June, 1938, students were requested to write an essay 
on one of the following topics: 

First year: Third parties who are entitled to demur for lack of recording 
change of ownership of real property; the acquisition, by possession, of chattels 
which are neither lost, nor stolen; the functions of the guardian of an emancipated 
minor; the proof of natural paternity. 

Second year: Compare joint and several liability with individual liability; 
the confirmation of void acts; duress as ground of nullity of contracts. 

Third year: Legal obstacles to testamentary trusts and the means of over- 
coming them; various measures protecting the interests of a child of a first 
marriage. 
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ance of payments; theories of distribution; the cycles of economic 
activity, etc.?? 

The comparatively large place given in the curriculum to Roman 
law is explained by the fact that French law is based on and de- 
rives partly from Roman law. 

The first year course in legal history is a historical survey of 
French law from the time of the reception of Roman law until 1815, 
i.e., until the close of the period of Napoleonic codification. The 
course on constitutional law deals with the nature of the state; the 
establishment and revision of constitutions; the right of voting; 
direct and representative governments; and the bill of rights in the 
French and the more important foreign constitutions (United States, 
Switzerland, Great Britain, Germany ).7* This course deserves notice 
because it is in substance a comparative law course. Thus French 
law students are exposed to the comparative law technique—almost 
completely ignored in most American law schools—during their first 
year. 

The course in criminal law is built around the Penal Code and 
the Code of Criminal Procedure and deals with both substantive and 
adjective law. The course in administrative law may be regarded as 
one of the most essential courses in the curriculum in view of the 
great importance of administrative law in the highly developed 
French civil service. 

From the remaining third year courses, commercial law and civil 
procedure are built around the Code of Commerce and the Code of 
Civil Procedure respectively. Private international law corresponds 
largely to our conflict of laws courses, without, however, the consti- 
tutional problems which so often complicate our conflict of laws 
discussions. It deals also with nationality and the position of aliens 
in France, and jurisdiction of French courts over aliens. Finally, 
the course on financial legislation is a course on public finance: budget 
law and taxation. 

While this brief summary can not do justice to the content of 
these various courses, it is believed that it points up some salient 





* The following topics were given for written examination in political economy 
for second year students in June, 1938: The exchange stabilization funds; Wage- 
levels and scientific organization of labor; Clearing agreements; The sliding scale 
of wages. 

* The following subjects were given for written examination in constitutional 
law for first year students in June, 1938: Compare the powers of the Chamber 
and of the Senate; The political responsibility of cabinet ministers; The control of 
constitutionality of statutes in France; The function of the executive power in 
the preparation of statutes. 
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features distinguishing French from American undergraduate legal 
education. First, because of the systematization of law through codi- 
fication, the program of instruction is more coherent in France than in 
the United States. Second, due to the general structure of the civil 
law, legal education in France is built around legal institutions more 
than legal relationships, as in the common law. Third, adjective law 
is relegated to a comparatively insignificant place in the French 
curriculum whereas, in our case, procedure, in addition to figuring 
so largely even in so-called substantive law courses, occupies a. very 
large portion of our curriculum.** This relegation of procedural or 
adjective law to the background is not due merely to the relative 
simplicity of French, and, generally, civil law procedure and evidence, 
but also to the disclaimer of the French university law school to teach 
prospective barristers all the tricks of the trade. Lastly, and this in 
the writer’s opinion is by far the most important distinction, the re- 
lated social sciences—government, economics and finance—are_in- 
tegral parts of the French law curriculum and occupy a position equal 
in importance to that of private law. In the United States, these 
subjects belong to the graduate faculties of political science and eco- 
nomics; they are scrupulously kept out of our law schools. Earnest 
efforts have been made in recent years by some of our law teachers, 
particularly in the fields of criminal law and in the various branches 
of business law, to integrate the relevant social sciences with law. 
It is also true that generous lip-service has been given by advocates 
of reform in legal education—advocates recruited not only from 
among teachers but also from the bench and bar—to the desirability, 
nay the necessity, of freeing our law school curricula from the fetters 
of purely vocational tradition.*° Nevertheless, apart from praise- 
worthy but sporadic efforts of individual instructors, the progress 
made by our law schools in this direction is slight.*® The attitude can 
perhaps be best gauged by contemplating the probable reaction of 





™ Besides the courses on common law pleading, code pleading, evidence and 
trial practice, many of the equity courses are largely procedural. 

* See, ¢.g., Sidney Post Simpson’s thoughtful article, inspired by the thorough- 
going re-examination of the Harvard Law School curriculum, The Function of 
the University Law School (1936) 49 Harv. L. Rev. 1068. 

Consider for instance Professor Simpson’s article cited supra note 25, with 
the same author’s article two years later, The New Curriculum of the Harvard 
Law School (1938) 51 Harv. L. Rev. 965, especially p. 980 et seg. 

Perhaps the most significant reform is that undertaken by the University of 
Chicago Law School. See Wilber G. Katz, A Four-Year Program for Legal Edu- 
cation (1937) 4 U. of Chi. L. Rev. 527. However, since the experiment is only 
in its second year, it is difficult to draw definite conclusions as to its results. 
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any given American law faculty to a proposal that the number of 
procedural courses be reduced and courses on economics, government 
or public finance be substituted therefor. One need not stretch one’s 
imagination in order to guess accurately at the fate of any such 
proposal. 


(2) Graduate Studies 


Unlike the United States where graduate work is largely con- 
fined to those who would be teachers of law, in France the doctor’s 
degree is sought by a goodly number of holders of the degree of 
licence engaged in the practice of law or preparing for the judicial 
career or for higher civil service posts. Consequently, graduate in- 
struction is much more intimately a part and parcel of legal educa- 
tion in France than in America and cannot be ignored in a compre- 
hensive picture of the system. 

Before a student is permitted to present himself as a candidate 
for the doctor’s degree, he must pursue a prescribed program of 
studies and obtain at least two of four “certificates of graduate 
studies” (diplome d’étude supérieure). Such certificates are awarded 
in: (1) private law; (2) Roman law and legal history; (3) public 
law; and (4) political economy. The student may choose any two of 
the four study programs leading to these certificates; he is allowed 
to seek more than two. The program of graduate studies calls for 
attendance upon a number of graduate courses, some required and 
some optional, and the successful completion of four oral examina- 
tions on specified subjects for each of the four certificates. The pro- 
gram for each of the certificates is as follows :?" 


(1) Private law. A graduate course in civil law, covering the 
whole Civil Code, is compulsory. Two of the four examinations are 
on this subject. The student may choose as the subject of the third 
examination either history of private law or Roman law. For the 
fourth examination, one of the following subjects must be chosen: 
civil procedure; execution of judgments; commercial law; maritime 
law ; private international law ; criminal law ; comparative legislation ; 
insurance; registry taxes; administrative justice; mining law and 
public utilities.?* 





* Decrees of May 2, 1925, and May 4, 1937, note 15, supra. 

* The graduate law faculties have a wide amount of discretion in choosing 
from the topics above indicated and the nature of the optional graduate courses. 
The list of such courses is issued by the Minister of Education upon the proposal 
of the Faculty. Although the number of graduate courses necessarily depends on 
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(2) Roman law and legal history. A graduate course in Roman 
law is compulsory, with two of the four examinations in this sub- 
ject. History of French private or public law may be the subject of 
the third examination. For the fourth, one of the following subjects 
must be chosen: history of canon law; history of economic thories 
and practice ; diplomatic history ; or the auxiliary sciences of history. 


(3) Public law. Three required courses, with examination in each, 
on administrative law, history of public law and international public 
law; and a course either in constitutional law or in general public 
law, at the student’s choice. 


(4) Political economy. Three required courses, with examination 
in each, on general political economy, history of economic doctrines 
and practice, and financial legislation. For the fourth examination, 
one of the five following subjects must be chosen: industrial legis- 
lation; agricultural legislation; colonial legislation, economics and 
sociology ; statistics or comparative social economy. 

After obtaining any two of the four certificates of graduate 
studies, the candidate may submit his thesis, the subject of which 
must relate to one of the studies for his certificate. After the thesis 
has been approved by a faculty committee of three, it must be printed 
and the candidate must successfully defend it at a public oral exam- 
ination.”® 





the available personnel, graduate students have, even in smaller provincial uni- 
versities, a wide choice. At the Paris Law School, the following graduate courses 
are at present given: two graduate courses in French civil law; pandects; history 
of French law; criminal law ; comparative civil law; administrative justice; history 
of canon law; insurance; private international law; two courses in taxation; 
history of French public law; international public law; administrative law; 
comparative constitutional law; principles of public law; political economy; 
history of economic theories; French financial legislation; comparative social 
economy; industrial law; agricultural legislation; statistics; colonial law and 
economics; history of treaties; public utilities and mining law; and history of 
labor. 

*Some statistical information, obtained from the Secretariat of the Law 
Faculty, relating to the number of students and degrees awarded at the Paris 
University Law School may be of interest: 


Number of student Degree of Degree of doctor 
candidates for licence of law 
Year a degree awarded awarded 
1931 7,543 1,098 205 
1932 8,409 1,037 220 
1933 8,817 1,288 227 
1934 10,205 1,208 216 


1935 19,619 1,180 235 
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The breadth and variety of the French graduate curriculum as 
compared with our own is not surprising in view of what has been 
said about the general objectives of French legal education and the 
content of undergraduate studies previously summarized. What is 
surprising is the fact that American graduate study in law has suc- 
ceeded so little in extending its boundaries much beyond the narrow 
compass of the strictly professional undergraduate curriculum. The 
fact that our graduate students are recruited almost exclusively from 
present and prospective law teachers would seem to be an added and 
impelling reason for shaping graduate instruction with a view to 
broadening the victim’s horizon in every direction. Yet the institu- 
tions which by tradition and reputation are regarded as leaders of 
graduate law studies in the United States and which could do most 
in changing the attitude and outlook of forthcoming generations of 
law teachers are perhaps the most conservative and reactionary in 
their passive resistance (if not open opposition) to lifting graduate 
instruction from the trade school to the true university level.*° 


C. THe MeEtHop or INSTRUCTION 


Like the curriculum, the method of instruction is very different 
in France from that in the United States. Instead of discussion, 
admirably fitted to the case method, French law classes are con- 
ducted almost exclusively by means of the lecture method; empha- 
sis is placed on a systematic exposition of the principles of law rather 
than on its application to individual cases. The lecture method carried 
to its extreme, as it has been in France until fairly recently, has the 
same draw-backs and the same tendency to defeat itself as has the 
case method, until recently carried to its extreme with us. Until 
the end of the nineteenth century, French law students had to learn 
from textbooks on civil law, criminal law, procedure, etc., written 





* As a deplorable consequence of this attitude, the number of foreign graduate 
law students at American universities is negligible. Their absence is due partly 
to financial reasons. But it is also due to the rigid rules of admission and require- 
ment enforced by most of our law schools—Harvard being perhaps the only 
significant exception—which are shaped around the technical desiderata of com- 
mon law methods and approach rather than around scientific objectives. This lack 
of hospitality, strangely in contrast to the traditional generosity and tolerant 
understanding of the American character, is disadvantageous from two points of 
view. First, we thus close the door against those who would like to delve into 
the treasures of the common law and through whom other legal systems might 
be inspired and fertilized by experience with our legal methods. Second, we de- 
prive ourselves of the benefits which could undoubtedly be derived from contact 
with another type of legal thinking and technique. 
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by their professors. These textbooks contained a systematic analysis 
of the law as contained in the various codes and statutes—the an- 
alysis representing the professor’s views and interpretation of the law 
and paying little, if any, attention to the application of law by courts 
and administrative agencies. The lecture courses usually followed 
closely the instructor’s textbook—or vice versa—which had the 
doubtful advantage of relieving less conscientious students from the 
necessity of attending lectures and solving, to some extent, the 
university’s problem of providing space for a far greater number of 
students than they could possibly accommodate. 

However, with the gradual shift in attitude of lawyers toward 
“law in action” as distinguished from “law in books”, there has come 
about during the last generation a definite change in the method of 
instruction. While the lecture method is still prevalent in France 
and constitutes the backbone of the undergraduate courses, instruc- 
tion is no longer confined to the lectures; neither are lectures con- 
fined any more to the texts of the code or statutes viewed in the 
light of the individual teacher’s philosophy, but they are also more 
and more taking account of case law.*! Today, the program of both 
undergraduate and graduate studies provides not merely for lecture 
courses but also enables students to participate in “conferences” or 
seminars and “exercises”. These conferences and exercises run 
parallel with the lecture courses and provide opportunity for small 
groups of students to meet their professors or their assistants, to 
discuss doubtful points of law and to acquire technique in independ- 
ent research.®? 

Conferences are organized for undergraduates who are candi- 
dates for the degree of licence and for graduates. They are held 
weekly and each group is limited to thirty. The undergraduate con- 





“The growing utilization of case-law in French law schools is perhaps best 
illustrated by the publication of a collection of leading cases decided by the 
French Supreme Court in the field of civil law: Les Grands Arrets de la Jurisprud- 
ence Civile (Paris 1934) edited and annotated by Professor Henri Capitant (re- 
viewed by this writer in (1934) 9 Tulane L. Rev. 149). This case-book, for it 
rightly may be so designated, was prepared by the distinguished professor of civil 
law at Paris Law School for use as an auxiliary in his courses on civil law. 

"It is to be noted that attendance at lectures is not required and that the 
seminars and exercises are entirely optional. This indifference to attendance is in 
sharp contrast to the rigorous attendance requirement of most of our law schools. 
The explanation can be found in the selective conception which dominates French 
higher education as contrasted with the democratic conception prevailing in our 
colleges and graduate schools. The idea of the French appears to be that the 
professor’s time should not be wasted with mediocre and unambitious students, 
but should be reserved for the élite who come to lectures and seminars by their 
own volition rather than under compulsion. 
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ferences in all three years parallel the courses on civil law. In the 
graduate studies, conferences are available as follows: for those 
seeking the certificate of graduate studies in private law or political 
economy, respectively, the conferences relate to those subjects; can- 
didates for the Roman law or legal history certificate may alternate 
between conferences paralleling those main subjects; finally, candi- 
dates for the public law certificate may alternate between confer- 
ences on administrative law and international law. 


Exercises (exercices pratiques) are organized for candidates 
for the degree of capacité as well as for those of licence and for 
graduates. Here the emphasis is on the student’s ability to do inde- 
pendent work; the students make oral or written reports which are 
then criticized or corrected by the instructor in charge. Like the 
conferences, these exercises are held weekly. There are available 
to candidates for the capacité exercises in the subject of civil law 
only. For candidates for the licence, exercises run parallel with each of 
the required courses, with the exception of civil law. Finally, graduate 
students find exercises on the same subjects as those discussed in 
conferences, except that in the case of candidates for the certificate 
in political economy, the exercises are conducted in the field of finan- 
cial legislation. 

To complete this picture, reference should be made to certain 
facts which, although not directly connected with instruction, have 
nevertheless an important bearing on legal education. 

First, it is to be noted that library facilities in many French uni- 
versities are wholly inadequate. The most desperate situation exists 
in Paris where about three hundred places are available for some 
ten thousand or more students. In addition the hours during which 
the library is open (9-12 a.m., 2-6 and 8-10 p.m. and not at all during 
most of the holidays) must appear incomprehensible to Americans. 
Rooks, moreover, are not allowed to be taken out.* This is not 
peculiar to university libraries; neither is the system confined to 
France. On the continent, it would appear, libraries are generally 
maintained to suit the convenience of the librarian and not that of 
the readers. In this respect, therefore, our university students are in 
an infinitely more advantageous position than their French colleagues, 

Second, attention should be called to the opportunities available 
for extra-curricular studies and research in specialized fields. Thus, 





7 understand that in the libraries of the provincial universities the situa- 
tion is much better, although the library facilities available to American law 
students are far better. 
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at the Paris Law School, a series of special courses, conferences and 
exercises, leading to a special diploma (certificat d’études administra- 
tives et financiéres) are organized for law students preparing for 
a career in administrative posts of the national or municipal govern- 
ments. Students specializing in criminal law find opportunity for 
study and research in the Institute of Criminology, formerly under the 
joint auspices of the Faculties of Law and Medicine of Paris Uni- 
versity but since 1935 placed exclusively under the tutelage of the 
Law Faculty. Those interested in international studies have available 
a series of courses and conferences on international law and rela- 
tions, diplomatic history, international trade, etc., at the Institute 
of International Studies, an autonomous organization functioning 
under the patronage and direction of Paris University.** At the 
Law School of Lyon University—which under the enlightened guid- 
ance of two great French educators, Professor Edouard Lambert and 
Dean (now Justice) Louis Josserand, became the most important 
of the French provincial law schools and as progressive as the law 
school of the metropolis—a legal clinic, under the name of Jnstitut 
pratique de droit, supplies special training for prospective barristers 
and judges.** It was also at the Lyon Law School that the first Insti- 
tute of Comparative Law was organized. Perhaps nothing illustrates 
more effectively the complete liberation of French law schools from 
trade school concepts than the important place occupied by com- 
parative law and the wide use of the comparative method in both in- 
struction and in research.** The practical utility of the comparative 
method to the legislator in law making and to practicing lawyers in 
helping to solve conflict of laws problems, was early recognized. The 
famous Société frangaise de législation comparée was founded as 
early as 1869. But it was not long before law teachers realized the 
educational value of the comparative method. As one of the leading 
men in the field, Professor Lévy-Ullman of Paris Law School, 





™“ Les études de droit a lV Université de Paris, 1938-39, pp. 120 ff. 

* Université de Lyon, Cinquantenaire de la Faculté de droit, 1926, pp. 20-21. 

* “Comparative law” and “comparative law method” are used here to indi- 
cate comparison of French law with foreign law. Our teaching method of using, 
reconciling and distinguishing cases decided by different jurisdictions is of course 
also “comparative” but in a different way. With us, the species are different, 
but the genmus—the basic precepts and principles of the common law—are largely, 
if not exclusively identical. Not so in France. Apart from the fundamental differ- 
ences between civil law and common law (and an astonishing amount of atten- 
tion is given in France to Anglo-American law), there are great differences be- 
tween basic principles and techniques of the legal systems of, e.g., France, Germany 
and Switzerland. The lumping of the legal systems based on Roman law under 
the designation of “civil” law is convenient but scientifically inaccurate. 
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pointed out, “the features of national law are more sharply set off 
when compared with the ancient or present institutions of other 
countries, like the colours of the figures or objects in the foreground 
of a picture, showing more effectively if set in a background of land- 
scape.”? As early as 1892, two comparative law chairs were estab- 
lished at Paris, one for comparative civil law and another for com- 
parative commercial and maritime law. At about the same time, a 
comparative law chair was established in Lyon, occupied by the 
father of modern French comparative law, Professor Lambert, 
around which later the Comparative Law Institute of Lyon, already 
referred to, was built. 


III. 


Enough has been said, it is believed, to give a general idea of 
French legal education as it stands today. But something should be 
said of its development to its present status,** for it is from this evo- 
lution that the lesson for ourselves, if any is needed, is to be drawn. 
For, like our law schools today, French law schools, despite their 





The Teaching of Comparative Law: Its Various Objects and Present Tend- 
encies at the University of Paris (1925) Journal of the Society of Public Teachers 
of Law 16. Cf. Report of the Dean of the School of Law for the Period Ending 
June 30, 1935, Columbia University Bulletin of Information, 36th Series, No. 20, 
pp. 5-6: “. . . another effective method of widening and deepening the student’s 
vision is to compare Anglo-American legal experience with that of other countries. 
There are many courses in the Law School which would benefit greatly if the 
teachers could and would compare the relevant solutions reached by one or more 
of other important legal systems with the solutions arrived at in our own sys- 
tem. The limitations of time and language equipment prevent the exploitation of 
such comparisons in any complete sense, even if such complete development were 
necessary or even desirable. But it should be our general aim in appropriate courses 
to incorporate sufficient foreign material to counteract the tendency of law 
students toward a smug provincialism, toward the acceptance of the accidents 
and perversities of a single imperfect system as a universal norm. The best way 
to appraise the limitations and the niceties of one’s own language, and so to learn 
some of the secrets of its use, is to look at it from the observation post of an- 
other language. Acquaintance with a second tongue makes one self-conscious and 
critical about one’s own. It is not different in the study of law. We gain a 
healthy skepticism in regard to the completeness and permanence of our own 
solutions. We gain a perspective and a sense of proportion, learning that our 
system, like any other system, is not a true norm, but that all systems are only 
partially successful attempts. Thus we become humble and learn to look for light 
elsewhere; this is the beginning of wisdom. Oftentimes too, we gain substantial 
practical knowledge which is immediately transferable and applicable to our 
domestic legal problems.” 

** For the history of French legal education, see Professor Bonnecasse’s enlight- 
ening monograph, Qw’est-ce qu’une Faculté de droit (Paris, 1929) and Dr. Robert 
Valeur’s useful and valuable study, L’enseignement du droit en France et aux 
Etats-Unis, Bibliotheque de l’Institute de droit comparé de Lyon, vol. 23 (Paris, 
1928). 
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being part of the university, were up to the latter part of the nine- 
teenth century purely professional trade schools. During the greater 
part of that century, French juristic thought and consequently 
French legal education were dominated by Rousseau’s conception of 
the “social contract”. Society being the artificial creation of human 
will, manifested by the legislator delegated to express it, the lawyer’s 
task was conceived to be merely the interpretation of the will of the 
lawmaker. What are the latent forces which produced or influenced 
that will; what is the type and aspiration of the society in which it 
is to operate; and what are the effects of this operation? These 
matters were, in the opinion of the exegetic school, of no concern to 
the lawyer. Law was to be examined by considering the code or 
statute in a vacuum as though it had no relation to, or contact with, 
a pulsing, dynamic society. With these conceptions as to the lawyer’s 
function, legal education was naturally highly technical, narrow, and 
unscientific. It was the extreme reverse of the attitude of the common 
law lawyer who thought of law exclusively in terms of judicial 
precedent and was contemptuous, until quite recently, of legislative 
interference with judge-made law. 

It was only toward the end of the nineteenth century that, under 
the pressure of increasing dissatisfaction with legal training, and 
under the threat of establishing competing schools or faculties which 
would offer a broader education to supply men capable of satisfying 
the requirements of a growing civil service that various reform 
measures gradually brought about the integration of social sciences 
with law and the elevation of the French Law Faculties, thereto- 
fore trade schools, into true university faculties. 

The crisis which threatened the leadership of Law Faculties in 
France in 1872 when Boutmy and Vinet established the now famous 
School of Political Sciences (l’Ecole libre des Sciences Politiques) 
with the express purpose of supplying the needs of civil service—a 
need which the law schools were unable or unwilling to satisfy—is 
not different in substance from the challenge to our law schools in- 
volved in the establishment of institutions like the Littauer School of 
Public Administration at Harvard. To be sure, it is not the setting 
up of such institutions in itself which is alarming; there is need of 
special training in specialized fields. What is disturbing is the fact 
that such institutions are set up as independent units, rather than 
as autonomous or integral parts of the law schools where they, in this 
writer’s opinion, properly belong. The reluctance of the law faculties 
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to extend the scope of law school education and to assume the re- 
sponsibility for training men for public service as well as for giving 
them a better rounded training for the bar is largely responsible for 
this state of affairs and calls, it is submitted, for earnest reconsidera- 
tion of our aims and objectives. It is evident that the complex in- 
dustrial society into which the world has developed compels the State 
to assume in an ever widening circle duties to insure the peaceful 
and more or less balanced coexistence and cooperation of the units 
of that society. The inevitable consequence is the growing necessity 
for an efficient and capable civil service. Since administration pro- 
ceeds on the basis of law, it would seem obvious that basic training 
of men entrusted with administrative functions should be in law. 
Hence it results that the duty of training such men is incumbent, 
primarily, upon the law schools. The law, with its longer history and 
tradition, is more concrete and better disciplined than the other 
social sciences and, therefore, it would redound to the benefit of the 
other social sciences as well as to good government to integrate eco- 
nomics, government, and finance with law, as has been done in 
France. 

It should be emphasized that it is not the complete amalgamation 
of law and economics in the law school and the disappearance of the 
graduate faculties which is suggested. Neither should any implication 
be read into the above suggestion that the social sciences in general 
or any one of them should in any way be regarded as, or made 
subservient to law. Economics, history, government, and finance 
are, if not wholly independent, nevertheless autonomous sciences 
with special characteristics and methods, each of which has its own 
mission to discharge, wholly apart from law. They have their own 
place in the university structure which should not and need not be 
disturbed. But to the extent that the practical application of political 
or conomic theories through the administration of law is involved, 
it would seem desirable that men and women who will be called 
upon, in whatever capacity, to administer law should have access 
to basic knowledge in the auxiliary social sciences as part of their 
law training and not as an unrelated, independent discipline. 

In other words, it is not the writer’s contention that French legal 
education should be copied, either as a whole or in any particular, in 
a reform of American legal education. But it is submitted that French 
legal education may inspire ideas as to the direction in which our 
thoughts for reform may proceed. Unless the American law school 
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is to abdicate its leadership in training men for public service of a 
political character, it would seem that serious consideration should 
be given to the following : 


(1) While maintaining the present undergraduate instruction 
whose object it is to train men for the bar, it would be desirable to 
broaden the curriculum so as to provide equal opportunity for those 
planning to enter the civil service. In order to accomplish this, it would 
be necessary to include some non-technical courses in government, 
history, economics and finance, at present given in graduate facul- 
ties outside the law school, in the law school curriculum.®® In order 
to preserve the professional connotation of the LL.B. degree, it may 
be desirable to create a different law degree for those trained for 
civil service, as distinguished from those trained for the bar. By 
adopting such a reform, our law schools would incidentally make a 
signal contribution to better government ; by training men and women 
for that type of service, they would bring indirect though strong 
moral pressure on the administration, national, state, and municipal, 
to increase the requirements for civil service qualifications. 


(2) In graduate studies, it would be desirable to lay greater em- 
phasis on ideas than on technique and to offer a wider choice in the 
fields of instruction than is generally available at present. It would 
also appear desirable to relax the requirements for the admission of 
foreign students who have completed their undergraduate law studies 
abroad. Such relaxation of our now rigid rules would not in any 
way impair the value or dignity of our graduate degrees which are 
not yet considered by the bar, like the LL.B., the certificates of fit- 
ness for practice and, unlike the LL.B., carry an implication of 
scholarship. Foreign graduate students seeking to complete their 
education in American law schools come here presumably to be 
imbued with our way of thinking rather than to become certified 
experts in distinguishing the actions of trespass vi et armis from 
trespass on the case. 

The criticism of our legal education voiced or implied in this 
paper will doubtless sound harsh and unjustified in the ears of many. 
The suggestions advanced will surely be considered impractical and 
bold by most. Yet it is certainly regrettable if teachers of law have 





* Such courses can be found in the curricula of some of our more progressive 
law schools. But even there, these are considered, both by faculty and students, as 
on the outer fringe of legal education; the condescension to these “cultural” as 
distinguished from “bread and butter” courses is indicative of the general atti- 
tude. 
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reached that point of stagnation and decay wherein they are satis- 
fied that we are accomplishing our tasks in such a way that no im- 
provements are called for or possible. It would be even more re- 
grettable if, admitting the existence of defects, we did not have the 
courage to tackle the problems confronting us with boldness suffi- 
cient to overcome venerated traditions. 








FEDERAL DECLARATORY JUDGMENTS ON 
AUTOMOBILE INSURANCE 


Joun A. APpPpLEMAN 


Several years ago, this writer published an article upon this ques- 
tion in an attempt to point out the lines judicial development should 
follow.’ At that time, only a few declaratory judgment decisions had 
been rendered by the federal district courts and none whatsoever by 
any circuit court of appeals upon questions of automobile insurance. 
Since that time, litigation of this type has increased so rapidly that 
scarcely a single volume of the federal reports fails to contain sev- 
eral such decisions. Because of the abundance of decisions now in 
existence, it is possible to analyze results rather than merely to an- 
ticipate them. 

Declaratory judgment actions are peculiarly adapted to the needs 
of casualty insurers. In the event a policy has been issued and loss 
arisen thereunder, the insurer is confronted not only with the possi- 
bility of a single suit by its insured, but with the prima facie obliga- 
tion of defending all of the suits brought by injured third persons 
against the insured.? This multiplicity of suits, this potential hazard 





* Automobile Insurance and the Declaratory Judgment (1937) 23 ABAJ. 
551; cited in Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321, 325 (C.C.A. 
4th, 1937); Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697, 699 (S.D. 
Calif. 1938). 

* This insuring agreement in the national standard policy reads: “It is further 
agreed that as respects insurance afforded by this policy under Coverages A and B 
the company shall (a) defend in his name and behalf any suit against the insured 
alleging such injury or destruction and seeking damages on account thereof, even 
if such suit is groundless, false or fraudulent, etc.” 

This does not require the insurer, however, to defend actions not covered 
by the policy terms or where some breach of the policy has occurred. See Commer- 
cial Standard Ins. Co. v. Bell, C.C.H. Automobile Cases, Requisition 180806 
(Idaho 1937); Ohio Casualty Ins. Co. v. Smallwood, C.C.H. Automobile Cases, 
Req. 196165 (N.D. Tex. 1938); New Amsterdam Casualty Co. v. Blum, C.C.H. 
Automobile Cases, Req. 199664 (E.D. Pa. 1938); Aetna Casualty & Surety Co. v. 
YVeatts, 99 F. (2d) 665, 669 (C.C.A. 4th, 1938) ; United States Fidelity & Guaranty 
Co. v. Pierson, 97 F. (2d) 560, 562 (C.C.A. 8th, 1938); Maryland Casualty Co. 
v. Hubbard, 22 F. Supp. 697, 699 (S.D. Cal. 1938); American Motorists Ins. Co. 
v. Busch, 22 F. Supp. 450, 453 (M.D. N.C. 1938); American Casualty Co. v. 
Windham, 26 F. Supp. 261 (M.D. Ga. 1939); United States Fidelity & Guaranty 
Co. v. Shrigley, 26 F. Supp. 625 (W.D. Ark. 1939). But in the now pending case 
of Glen Falls Indemnity Co v. Brazen, C.C.H. Automobile Cases, Reg. 701072 
(M.D. Pa. 1939), insurer has a legal obligation to defend such an action. 

State decisions to the same effect include Morgan v. New York Casualty Co., 
54 Ga. App. 620, 188 S. E. 581 (1936); Brodek v. Indemnity Ins. Co., 292 IIl. 
App. 363, 11 N. E. (2d) 228 (1937); Mitzner v. Fidelity & Casualty Co., 94 Ind. 
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and expense, plus the danger in certain jurisdictions of being estopped 
to controvert the policy issues by assuming the original defense® gives 
the automobile insurer adequate reason for frequently invoking the 
declaratory judgment remedy. It has been found that the Federal 
Act* has been the simplest to apply, excluding, perhaps, that of New 
Hampshire, and for that reason the United States forum is partic- 
ularly sought. 

Policy defenses are of several distinct types, ranging from im- 
proper use, or operation by an improper person, to fraud and collu- 
sion with the injured persons. In practically every case, however, 
standard policies are involved, employing phrases accepted by all 
companies, simple in phraseology and well-understood. In back of 
any exclusion or condition found in an insurance policy is an estab- 
lished doctrine of public policy. The provisions are scrutinized by the 
insurance commissioners of each state before the company is per- 
mitted to do business therein, and the terms thereof have been ac- 
cepted by these officials and validated by the courts of all jurisdic- 
tions over a period of many years. If the policy defense is a valid 
one sanctioned by these insurance commissioners and judicial bodies, 





App. 362, 154 N. E. 881 (1927); Lunt v. Aetna Life Ins. Co., 261 Mass. 469, 159 
N. E. 461 (1928); United States Fidelity & Guaranty Co. v. Yazoo Cooperage 
Co., 157 Miss. 27, 127 So. 579 (1930); United Waste Mfg. Co., v. Maryland 
Casualty Co., 85 N. Y. Misc. 539, 148 N. Y. Supp. 853 (Sup. Ct. 1914); Luchte 
v. State Auto Mutual Ins. Co., 50 Ohio App. 5, 197 N. E. 421 (1935); Fulton Co. 
v. Mass. Bonding & Ins. Co., 138 Tenn. 278, 197 S. W. 866 (1917); Holland 
Supply Co. v. State Farm Mutual Auto. Ins. Co., 166 Va. 331, 186 S. E. 56 (1936). 

*In Montgomery v. Utilities Ins. Co., 117 S. W. (2d) 486 (Tex. Civ. App. 
1938), Texas went so far as to hold that a non-waiver, or reservation of rights, 
agreement amounted to a contract by a corporation to practice law. New Jersey 
is also quick to penalize an insurer for assuming the defense. All other jurisdictions 
hold non-waiver agreements valid. See Appleman, Automobile Liability Insurance 
(1936) 443-6, and cases cited. 

*U.S.C. $400 (1935). “(1) In cases of actual controversy except with re- 
spect to Federal taxes the courts of the United States shall have power upon 
petition, declaration, complaint, or other appropriate pleadings to declare rights 
and other legal relations of any interested party petitioning for such declaration, 
whether or not further relief is or could be prayed, and such declaration shall have 
the force and effect of a final judgment or decree and be reviewable as such. 

“(2) Further relief based on a declaratory judgment or decree may be granted 
whenever necessary or proper. The application shall be by petition to a court 
having jurisdiction to grant relief. If the application be deemed sufficient, the court 
shall, on reasonable notice, require any adverse party, whose rights have been 
adjudicated by the declaration, to show cause why further relief should not be 
granted forthwith. 

“(3) When a declaration of right or the granting of further relief based 
thereon shall involve the determination of issues of fact triable by a jury, such 
issues may be submitted to a jury in the form of interrogatories, with proper 
instructions by the court, whether a general verdict be required or not.” 
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then clearly the insurance company would be unjustified in expend- 
ing the funds of all policyholders in protecting a few individuals for 
purposes not covered by its contracts. By so doing, it would be mul- 
tiplying its expenses, resulting in increased premium charges, or in 
reducing its assets and endangering the public trust placed in it. Yet 
the insurer can seldom completely disclaim liability in such disputed 
cases without great hazard. 

It was for such reasons that the Federal Declaratory Judgment 
Act was passed. As stated in the report of the Senate Judiciary 
Committee: “The procedure has been especially useful in avoiding 
the necessity, now so often present, of having to act at one’s peril 
or to act on one’s own interpretation of his rights, or abandon one’s 
rights because of a fear of incurring damages.”5 

It was picturesquely described by Representative Gilbert in a dis- 
cussion upon the floor of the House of Representatives: “Under the 
present law you take a step in the dark and then turn on the light to 
see if you have stepped into a hole. Under the declaratory judgment 
law you turn on the light and then take the step.’”® 

Clearly, then, the purpose of the Act in most instances is to 
afford a remedy to one of several contracting parties to determine 
his rights or liabilities. To that end, the Act should be liberally con- 
strued. Ever since the rendition of the already famous decision of 
Aetna Life Insurance Co. v. Haworth" it has been apparent that 
great liberality is to prevail in the federal tribunals. Only one case 
from any circuit court of appeals has taken an unwarrantedly narrow 
view of the application of the Act, and even that opinion expressed 
its belief that the statute should receive a most liberal construction.’ 
The new illiberal decisions previously rendered by a few district 
courts, vigorously attacked by this and other writers, have, without 
exception, been reversed upon appeal.® 





*Sen. Rep. No. 1005, 73d Cong., 2d Sess. (1934) 2. 

*Id. at 3. 

*300 U.S. 227, 57 Sup. Ct. 461, 108 A.L.R. 1000 (1937). 

*“The statute providing for declaratory judgments meets a real need and 
sbould be liberally construed to accomplish the purpose intended, i.e., to afford 
a speedy and inexpensive method of adjudicating legal disputes without invoking 
the coercive remedies of the old procedure, and to settle legal rights and remove 
uncertainty and insecurity from legal relationships without awaiting a violation 
of the rights or a disturbance of the relationships.” Aetna Casualty & Surety Co. 
v. Quarles, 92 F. (2d) 321, 325 (C.C.A. 4th, 1937). 

* Associated Indemnity Co. v. Manning, 16 F. Supp. 430 (W.D. Wash. 1936), 
rev'd, 92 F. (2d) 168 (C.C.A. 9th, 1937); Western Casualty & Surety Co. v. 
Beverforden, 17 F. Supp. 928 (W.D. Mo. 1936), rev’d, 93 F. (2d) 166 (C.C.A. 
8th, 1937) ; United States Fidelity & Guaranty Co. v. Koch, C.C.H. Automobile 
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The plaintiff seeking an adjudication of its rights under the Act 
is not required to exhaust other remedies first, nor will relief be 
denied simply because there are other remedies available.!° Accord- 
ingly, an insurer is not required to defend an action or to disclaim 
liability and thus wait for a determination of its rights until a gar- 
nishment action or other suit upon the policy has been brought. This 
period of waiting may be expensive and hazardous to the company, 
its policyholders, and third persons. Thus this statute affords a test 
of coverage immediately upon the occurrence of the accident or as 
soon thereafter as the policyholder or the company desires a determi- 
nation. 

A question which has not yet been definitely adjudicated is 
whether or not the court has discretion to refuse to hear a case 
properly presented for its determination. The qualification “properly 
presented” is important.™’ A court may always refuse to hear a case 
not properly presented, but in most instances this is not discre- 
tionary. If the proper jurisdictional requirements are not present, 
the court has no jurisdiction over the matter, so that its dismissal 
upon such grounds is mandatory, rather than optional. If, however, 
some interested party to the controversy is not joined, or if charges 
of laches, waiver, estoppel or fraud are made against the plaintiff, 
it is possible that dismissal upon such grounds may be termed dis- 





Cases, Req’s. 196143, 184658 (W.D. Pa. 1937), rev’d, C.C.H. Automobile Cases, 
Req. 700549 (C.C.A. 3d, 1939) ; United States Fidelity & Guaranty Co. v. Pierson, 
21 F. Supp. 678 (W.D. Ark. 1937), rev'd, 97 F. (2d) 560 (C.C.A. 8th, 1938) ; 
Maryland Casualty Co. v. Consumers Finance Service, 23 F. Supp. 433 (M.D. Pa. 
1938), rev’d, 101 F. (2d) 514 (C.C.A. 3d, 1938). 

Other decisions which almost unquestionably would have been reversed, if 
appealed, include Moulton v. Owler, 5 F. Supp. 700 (N.H. 1934); National Cas- 
ualty Co. v. Schaffer, C.C.H. Automobile Cases, Req. 163205 (E.D. Pa. 1936) ; 
Lumbermen’s Mutual Casualty Co. v. Cieri, 23 F. Supp. 435 (M.D. Pa. 1938). 

* “Tt is no answer to a suit for a declaratory judgment that the plaintiff may 
have an adequate remedy elsewhere or that he seeks to establish a defense to a 
pending claim rather than affirmative relief.” Aetna Casualty & Surety Co. v. 
Veatts, 99 F. (2d) 665, 669 (C.C.A. 3d, 1938). 

See also Western Casualty & Surety Co. v. Beverforden, 93 F. (2d) 166 
(C.C.A. 8th, 1937); Maryland Casualty Co. v. Consumers Finance Co., 101 F. 
(2d) 514 (C.C.A. 3d, 1938); Pacific Indemnity Co. v. McDonald, 25 F. Supp. 
$22 (D. Ore. 1938). 

But see Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C.C.A. 4th, 
1937). Three other decisions in lower courts contained the rather absurd state- 
ment that plaintiff would only be entitled to an adjudication as to rights and not 
as to liabilities. One case was not appealed, one was squarely reversed, the re- 
maining case strongly disapproved and affirmed only because the actual result 
happened to be correct on other grounds. 

™ Columbia Casualty Co. v. Thomas, 101 F., (2d) 151 (C.C.A. 5th, 1939) 
(suit dismissed without prejudice as the insurer failed to make out a case). 
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cretionary. But if all parties are properly brought before the court, 
the jurisdictional elements are present, a justiciable controversy 
exists, and a need for relief is shown—then, if such discretion does 
exist, it is an abuse of such discretion to refuse to entertain the 
suit.}? 

The usual requisites of diversity of citizenship and amount in 
controversy must be satisfied to confer jurisdiction upon the fed- 
eral forum.’* At first, one or two vague opinions reasoned that only 
the cost of defending the personal injury suits could be computed in 
this amount, but these cases were unequivocally overruled.’* The 
jurisdictional amount is calculated by taking the total amount of all 





“The controversy in which the Casualty Company is involved is solely 
between Finance Service and itself. It involves the extent of the coverage of the 
policy and not the liability of Finance Service to the persons injured in the acci- 
dent. It is entirely conceivable, as the casualty company urges, that there may 
be such liability on the part of Finance Service which is not within the policy 
coverage. The only question which will arise in the suits by the injured parties 
against Finance Service, however, is as to the liability of Finance Service as to 
them. The question as to the duty of the Casualty Company to defend will not 
be involved and cannot be adjudicated in those proceedings. The company is, 
therefore, entitled to have the extent of the coverage of its policy declared in the 
present proceeding. We accordingly conclude that the court below exceeded its 
discretionary power in dismissing the petition for declaratory judgment.” Mary- 
land Casualty Co. v. Consumers’ Finance Service, Inc., 101 F. (2d) 514 (C.C.A. 
3d, 1938) (italics supplied); Cf. Central Surety & Insurance Co. v. Caswell, 
91 F. (2d) 607 (C.C.A. 5th, 1937); Associated Indemnity Co. v. Manning, 92 
F. (2d) 168 (C.C.A. 9th, 1937); Farm Bureau Mutual v. Daniel, 92 F. (2d) 321 
(C.C.A. 4th, 1937); Aetna Casualty & Surety Co. v. Yeatts, 99 F. (2d) 665 
(C.C.A. 3d, 1938) (malpractice policy) ; United States Fidelity & Guaranty Co. v. 
Pierson, 97 F. (2d) 560 (C.C.A. 8th, 1938); Western Casualty & Surety Co. v. 
Beverforden, 93 F. (2d) 166 (C.C.A. 8th, 1938) ; London & Lancashire Ind. Co. v. 
Redding, 24 F. Supp. 462 (W.D. Okla. 1938) ; United States Fidelity & Guaranty 
Co. v. Koch, C.C.H. Automobile Cases, Req. 700549 (C.C.A. 3d, 1939). Contra: 
Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C.C.A. 4th, 1937); 
Ohio Casualty Ins. Co. v. Richards, C.CH. Automobile Cases, Reg. 701080 (Ore. 
1939); Lumbermens Mutual Casualty Co. v. McIver, C.C.H. Automobile Cases, 
Req. 701125 (S.D. Cal. 1939). 

The writer agrees, however, that where a situation is such that a judgment 
was recovered against the insured and a garnishment suit pending against the 
company, discretion in dismissing a current declaratory judgment action is proper. 
American Automobile Ins. Co. v. Freundt, C.C-H. Automobile Cases, Req. 700911 
(C.C.A. 7th, 1939). 

™ “Diversity of citizenship as between the parties is shown to exist and the 
requisite jurisdictional amount is involved.” American Fidelity & Casualty Co. 
v. Igo, 22 F. Supp. 393, 394 (E.D. Ky. 1938). 

See also Commercial Casualty Ins. Co. v. Humphrey, 13 F. Supp. 174 (S.D. 
Tex. 1935) ; Western Casualty & Surety Co. v. Odom, 21 F. Supp. 574 (N.D. Tex. 
1937) ; Mutual Indemnity Co. v. Dupont, 21 F. Supp. 606 (Dela. 1937); Builders 
& Manufacturers Casualty Co. v. Paquette, 21 F. Supp. 858 (Me. 1938); Mary- 
land Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. Cal. 1938). 

“United States Fidelity & Guaranty Co. v. Pierson, 21 F. Supp. 678 (W.D. 
Ark. 1937), rev’d, 97 F. (2d) 560 (C.C.A. 8th, 1938). 
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personal injury claims and suits, restricted, however, by the policy 
limits, and adding to this the attorneys’ fees, interest and costs which 
the insurer is bound to pay in excess of the policy limits.15 The usual 
rules as to diversity of citizenship govern declaratory judgment 
actions, and it has been sensibly held that the insurer and insured 
are adverse parties so as not to permit their realignment upon the 
same side and thus defeat the court’s jurisdiction.1® 


The question then logically arises as to what parties must be 
brought before the court in order to secure a determination of 
policy matters. This problem has met with such differences in result 
among the various courts that only a determination by the Supreme 
Court can finally settle it. The Circuit Court of Appeals for the 
Eighth Circuit, in a well-reasoned opinion, declared :17 


The contention of the appellee that her husband, her sister, 
and Dorothy Shelton were necessary parties to this suit, we think, 
cannot be sustained. It is true that the Uniform Declaratory 
Judgment Act which has been adopted by many of the states re- 
quires that all persons who have or claim an interest which would 
be affected by the declaration sought shall be made parties. .. . 
Nevertheless, the Federal Declaratory Judgment Act contains no 
express requirement that all interested parties must be joined, 
and we think there is no language in the act from which such a re- 
quirement could be implied. . . . If Congress intended that a 
declaratory judgment should only be entered in a case after all 
interested parties have been joined, it is fair to assume that it 
would have inserted in the act a provision to that effect. Not hav- 
ing done so, this court does not feel justified in imposing any such 
condition upon the maintenance of this statutory proceeding. 





““The assured was interested in protection from an ultimate liability and 
the insurer had a very substantial interest at stake in meeting and measuring that 
liability if it existed... . The controversy here presented involves not only the 
duty to defend the action, which may end in a liability for a large sum, but the 
obligation to indemnify the assured against such liability.” United States Fidelity 
& Guaranty Co. v. Pierson, 97 F. (2d) 560, 562 (C.C.A. 8th, 1938). 

“As to the amount involved in the controversy, as affecting jurisdiction, the 
criterion is not what Paquette or Turcotte may claim, but the maximum amount 
for which the petitioner may be liable under the policy.” Builders & Manufac- 
turers Casualty Co. v. Paquette, 21 F. Supp. 858, 863 (Me. 1937). 

See also Commercial Casualty Ins. Co. v. Humphrey, 13 F. Supp. 174 (S.D. 
Tex. 1935); Travelers Ins. Co. v. Young, 18 F. Supp. 450 (N.J. 1937); Aetna 
Casualty & Surety Co. v. Yeatts, 99 F. (2d) 665 (C.C.A. 3d, 1938). 

* Aetna Casualty & Surety Co. v. Yeatts, 99 F. (2d) 665 (C.C.A. 3d, 1938) 
(malpractice policy). 

7 Western Casualty & Surety Co. v. Beverforden, 93 F. (2d) 166 (C.C.A. 8th, 
1938). 
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This is the only clear cut statement in any opinion making the 
joinder of defendants wholly optional with the plaintiff. The Circuit 
Court of Appeals for the Fourth Circuit permitted an action to lie, 
after judgment, against the injured parties without joining the in- 
sured.’* Another case discussed permissive joinder at length, holding 
the policyholder of a defendant insurer dispensable,!® while a still 
different opinion implied that the injured persons were interested 
but optional parties.”° 

From the standpoint of a strict interpretation of statutory lan- 
guage, the statements in the above quotation are unanswerable. It 
is certainly a desirable thing that the insurer be permitted to main- 
tain an action even if all interested persons, for some reason, cannot 
be joined. Otherwise, even if a single injured person resides out of 
the court’s jurisdiction or cannot be found for service of process 
the entire cause of action would be defeated. Great liberality should 
prevail in this regard. 

On the other hand, it is not desirable that the insurer be per- 
mitted to bring one action against its policyholder, still another 
against a passenger in his car, and g90 on. Practically speaking, this 
is highly unlikely to occur. The company’s chief interest is in se- 
curing a speedy and inexpensive determination of the entire contro- 
versy. An additional safeguard can be imposed by the court itself, 
however. It may require that all interested persons within the con- 
fines of its jurisdiction, if they can be found by the process server, 
be made parties to the action before a determination may be had. If 
the action be regarded as equitable, this simply requires the plaintiff 





* Myers v. Ocean Accident & Guaranty Corp., 88 F. (2d) 485 (C.C.A. 4th, 
1938). 

* Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. Cal. 1938). See 
also Central Surety & Ins. Co. v. Caswell,.91 F. (2d) 607 (C.C.A. Sth, 1937), 
and Maryland Casualty Co. v. Consumers Finance Co., 101 F. (2d) 514 (C.C.A. 
3d, 1938), which imply that injured persons are necessary parties. If a person 
involved in an accident was not injured, however, and is making no claim, he 
will be dismissed on his own motion. Commercial Casualty Co. v. Humphrey, 
13 F. Supp. 174 (S.D. Tex. 1935). 

*“The jurisdiction of the court to settle the controversy between the in- 
surance company and the Greniers cannot be defeated by the attitude of the 
other parties who were joined as respondents. It was not a closed controversy. 
They could come into it if they desired. They were made parties because they 
were obviously interested in the question of the validity of the insurance policy.” 
Builders & Manufacturers Mutual Casualty Co. v. Paquette, 21 F. Supp. 858, 863 
(Me. 1938). See also Auto Mutual v. Dupont, 21 F. Supp. 606 (Dela. 1937); 
Lumbermen’s Mutual Casualty Co. v. Cieri, 23 F. Supp. 435 (M.D. Pa. 1938); 
Central Surety & Ins. Corp. v. Norris, C.C.H. Automobile Cases, Req. 700866 
(C.C.A. Sth, 1939). 
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te do equity; if it be regarded as legal, it may be charged to the 
court’s discretionary power. 

Besides the jurisdictional allegations, the petition or complaint 
must show the existence of an actual controversy. The mere dispute 
between the company and its insured as to the liability to pay judg- 
ments recovered, where a breach of the policy is claimed, is a suffi- 
cient ground upon which to base a declaratory judgment action.** 
Such a dispute would usually be the sole allegation of actual contro- 
versy after judgment against the insured in a personal injury suit, 
the insurer not being required to wait for a determination of its 
rights until the bringing of a garnishment action or other suit upon 
the policy. The usual ground alleged as an actual controversy, how- 
ever, in addition to the controversy over the interpretation of the 
policy terms and the liability to pay judgments, is the duty to defend 
the personal injury suits and the resulting expense of attorneys’ fees, 
costs, interest and the like,?? plus, in some states, the hazard of an 
estoppel by conducting the defense. In such event it is not essential 
that the insured have demanded that the company conduct the de- 
fense and pay these items, as that duty exists, prima facie, in every 





* Western Casualty & Surety Co. v. Beverforden, 93 F. (2) 166 (C.C.A. 
8th, 1937); Myers v. Ocean Accident & Guaranty Corp., 99 F. (2d) 485 (C.C.A. 
4th, 1938) ; American Fidelity & Casualty Co. v. Igo, 22 F. Supp. 393 (E.D. Ky. 
1938); Traveler’s Ins. Co. v. Callahan, C.C.H. Automobile Cases, Req. 700810 
(E.D. Mo. 1939); Glen Falls Indemnity Co. v. Brazen, C.C-H. Automobile Cases, 
Req. 701072 (M.D. Pa. 1939); but see the ridiculous opinion in United States 
Fidelity & Guaranty Co. v. Koch, C.C.H. Automobile Cases, Req. 184658 (W.D. 
Pa. 1937), opinion substituted C.C.H. Automobile Cases, Req. 196143, rev’d, 
C.C.H. Automobile Cases, Req. 700549 (C.C.A. 3d, 1939). 

* Central Surety & Ins. Co. v. Caswell, 91 F. (2d) 607 (C.C.A. 5th, 1937); 
Associated Indemnity Co. v. Manning, 92 F. (2d) 168 (C.C.A. 9th, 1937); Trav- 
elers Ins. Co. v. Young, 18 F. Supp. 450 (N.J. 1937); Commercial Standard 
Ins. Co. v. Bell, C.C.H. Automobile Cases, Req. 180806 (Idaho 1937); Maryland 
Casualty Co. v. Consumers’ Finance Co., 101 F. (2d) 514 (C.C.A. 3d, 1938); 
Aetna Casualty & Surety Co. v. Yeatts, 99 F. (2d) 665 (C.C.A. 3d, 1938) (mal- 
practice policy) ; Ohio Casualty Ins. Co. v. Marr, 98 F. (2d) 973 (C.C.A. 10th, 
1938) ; United States Fidelity & Guaranty Co. v. Pierson, 97 F. (2d) 560 (C.C.A. 
8th, 1938); American Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S.D. Cal. 
1938) ; Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. Cal. 1938); 
Maryland Casualty Co. v. Tighe, 24 F. Supp. 49 (N.D. Cal. 1938); London & 
Lancashire Indemnity Co. v. Redding, 24 F. Supp. 462 (W.D. Okla. 1938); 
Ohio Casualty Co. v. Smallwood, C.C.H. Automobile Cases, Req. 196165 (N.D. 
Tex. 1938); New Amsterdam Casualty Co. v. Blum, C.C.H. Automobile Cases, 
Req. 199664 (E.D. Pa. 1938). Also United States Fidelity & Guaranty Co. v. 
Koch, C.C.H. Automobile Cases, Req. 700549 (C.C.A. 3d, 1939). 
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case regardless of demand.** And, occasionally, multiplicity of suits 
is pleaded as an additional incentive for taking jurisdiction.** 

Clearly no moot question would arise in such an event but a live, 
vital issue is presented for determination. It is not sufficient, how- 
ever, to set out mere legal conclusions, nor is it possible for the 
company to use this act in an effort to evade a definite legal duty 
imposed upon it. For example, one insurance policy contained the 
customary provision requiring the company to defend all suits, 
whether groundless, false, or fraudulent. A pedestrian was struck 
by an automobile and the company brought an action for a declara- 
tory judgment against its insured and the claimants, stating that its 
insured had given no notice of this “alleged” accident. The insured 
in its answer set up that it had not been involved in the said accident 
and therefore had nothing of which to give notice. Conceding this 
to be true, no case for declaratory judgment would be presented as 
the action would be a groundless one which the insurer had obli- 
gated itself to defend. The only controversy would be a factual one 
between two of the defendants and not between the company and its 
policyholder. If the policyholder were held liable in the personal 
injury suit, the fact issue as to whether or not he had struck the 
pedestrian would necessarily have been decided adversely; if de- 
cided in his favor, the insurance company simply would have dis- 
charged its contractual duty. 

By merely asserting, therefore, that an “alleged” accident oc- 
curred, the company failed to set up a colorable condition or a breach 
of duty by its policyholder, and until the company took issue with 
its policyholder as to the occurrence of the accident no controversy 
existed. As a matter of fact, in the proof of the case the company 
attempted to prove that mo accident had occurred, the very result 
urged by the insured. The Circuit Court of Appeals for the Tenth 
Circuit, in accord with these views, dismissed the action.75 





™“When the policy obligates the insurer to defend, declarations seeking to 
free him from the obligation have been entertained even when no demand to 
defend a pending action had actually been made on him.” Maryland Casualty Co. 
v. Hubbard, 22 F. Supp. 697, 699 (S.D. Cal. 1938), and cases there cited. 

™ Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp. 169 (S.D. Tex. 1935). 

*“Not only did the company fail to charge that an accident actually took 
place, but it made no effort to prove the fact. Instead, it attempted to prove that 
the automobile did not strike or injure the deceased. . . . That was precisely 
the contention of the Marrs. The company and the Marrs did not assume different,. 
contrary, or adverse positions upon the vital question whether an accident 
actually took place which brought into play the provision requiring the giving of 
the notice. . . . Failing to charge that an accident occurred, the bill did not 
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The question is then logically presented as to whether the pro- 
ceeding is legal or equitable in nature. Usually, insurance companies 
have treated it as equitable, apparently believing that a determina- 
tion could thus be secured directly from the court without having a 
jury pass upon the issues. Thus it will be found that the great 
majority of these cases were brought as suits in equity.2* A few 
courts, however, have held that the defenses which the insurance 
company is seeking to establish are legal defenses; that by bringing 
the action as plaintiff rather than waiting to be sued, the nature of 
these defenses is not changed and the action is necessarily, therefore, 
a legal one.** 

The truth seems to lie somewhere between these two results. 
The Act, itself, does not prescribe the nature of the action. It 
seems to be one of those hybrid offshoots of the law which is neither 
legal nor equitable in toto—in that respect, much resembling the 
Bankruptcy Act. The proper designation for such an action would 
seem to be “Civil Action—No. . . .” and the proper heading “Peti- 
tion (or Complaint) for Declaratory Judgment (Equitable Relief 





set forth facts constituting a present, real, definite, and substantial controversy.” 
Chio Casualty Ins. Co. v. Marr, 98 F. (2d) 973, 976 (C.C.A. 10th, 1938). 

* Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp. 169 (S.D. Tex. 1935); 
Commercial Casualty Ins. Co. v. Humphrey, 13 F. Supp. 174 (S.D. Tex. 1935); 
Ohio Casualty Ins. Co. v. Cook, C.C.H. Automobile Cases, Req. 167549 (N.D. 
Tex. 1936); American Lumbermen’s Ins. Co. v. Wilcox, 16 F. Supp. 799 (W.D. 
N.Y. 1936); Central Surety & Ins. Co. v. Caswell, 91 F. (2d) 607 (C.C.A. Sth, 
1937) ; Associated Indemnity Co. v. Manning, 92 F. (2d) 168 (C.C.A. 9th, 1937) ; 
Auto Mutual Indemnity Co. v. Dupont, 21 F. Supp. 606 (Dela. 1937); Western 
Casualty & Surety Co. v. Odom, 21 F. Supp. 574 (N.D. Tex. 1937); Builders & 
Manufacturers Casualty Mutual Ins. Co. v. Paquette, 21 F. Supp. 858 (Me. 1938) ; 
American Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S.D. Cal. 1938); Lum- 
bermen’s Mutual Casualty Co. v. Cieri, 23 F. Supp. 435 (M.D. Pa. 1938); 
Maryland Casualty Co. v. Tighe, 24 F. Supp. 49 (N.D. Cal. 1938); London & 
Lancashire Indemnity Co. v. Redding, 24 F. Supp. 462 (W.D. Okla. 1938) ; Myers 
v. Ocean Accident & Guaranty Corp., 99 F. (2d) 485 (C.C.A. 4th, 1938); Con- 
tinental Casualty Co. v. Trenner, C.C.H. Automobile Cases, Req. 700347 (E.D. 
Pa. 1939); American Automobile Ins. Co. v. Freundt, C.CH. Automobile Cases, 
Req. 700911 (C.C.A. 7th, 1939). 

In United States Fidelity & Guaranty Co. v. Koch, C.C.H. Automobile 
Cases, Req. 700549 (C.C.A. 3d, 1937) the court points out that such actions are 
neither legal nor equitable. 

** Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C.C.A. 4th, 1937); 
Pacific Indemnity Co. v. McDonald, 25 F. Supp. 522 (Ore. 1938) (distinguishing 
between defenses of collusion and other breaches); Manufacturers Casualty Co. 
v. Reach, C.C.H. Automobile Cases, Req. 700341 (Md. 1939). 

Upon the simple question of impanelling a jury, in addition to the foregoing 
cases, see Ohio Casualty v. Plummer, 13 F. Supp. 169 (S.D. Tex. 1935); United 
States Fidelity & Guaranty Co. v. Koch, C.C.H. Automobile Cases, Req. 700549 
(C.C.A. 3d, 1937); Maryland Casualty Co. v. Sammons, 99 F. (2d) 323 (C.C.A. 
5th, 1938). 
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Sought)”. It is at least certain that the more extraordinary powers of 
the court lie upon the equity side, and for that reason the action re- 
sembles one of equity more than it does one of law. 

The practical effect is of no great consequence. So far as jury 
trial is concerned, it is specifically provided in the Act that a jury 
may be impanelled for the determination of any questions of fact 
which arise. Few defendants have thought of demanding a jury at 
the proper time, and have thereby waived any right to jury trial. 
Furthermore, in many of such cases all parties will stipulate as 
to the facts or there will be so little divergence therein as to present 
only a legal issue. Such a legal determination is never properly for 
the jury anyway, despite the tendency of some jurisdictions to make 
it such. If there is a sharp conflict in testimony and a jury has been 
demanded, the jury should make the findings of fact from which 
the court draws its legal conclusions or—a less desirable method— 
the decision may be rendered by the jury after being properly in- 
structed on the law. 

The only difficulty arises in the use of the word “may” in the 
Act. This might be interpreted to mean that the impanelling of a 
jury is discretionary with the court, as in most equity cases, or that 
its finding upon the issues is advisory only. The writer prefers to be- 
lieve that a jury trial is required when properly demanded, and that 
it has the usual effect of finality.”* 

In the ordinary declaratory judgment suit an accident has oc- 
curred, the insurer has been notified, and an investigation is promptly 
made. Occasionally, then, the company knows of a policy breach at 
once and is able to commence its action prior to the institution of 
actions by the injured persons. While it has been implied in a couple 
of district court cases that the institution of such personal injury 
suits was almost a requisite in order for equity to intervene,”® it is 
definitely not the majority rule, and declaratory judgment suits will 





*Upon the constitutional aspects of this question, see the opposing views 
of Borchard, as expressed in The Uniform Act on Declaratory Judgments (1921) 
34 Harv. L. Rev. 697, 714, and The Federal Declaratory Judgments Act (1934) 
21 Va. L. Rev. 35, 47, and of Gavit in Procedure Under the Uniform Declaratory 
Judgment Act (1933) 8 Ind. L. J. 409, 418. Mr. Gavit’s view, which is in some 
respects sounder, finds additional support in Willis, Constitutional Law (1936) 555. 

*See the implication of the opinions in United States Fidelity & Guaranty 
Co. v. Koch, C.CH. Automobile Cases, Req’s. 184658 and 196143 (W.D. Pa. 
1937), rev’d, C.C.H. Automobile Cases, Req. 700549 (C.C.A. 3d, 1939); Amer- 
ican Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S.D. Cal. 1938); Standard 
Accident Ins. Co. v. Alexander, 23 F. Supp. 807 (N.D. Tex. 1938) (general lia- 
bility policy). 
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lie even though such third party actions are nowhere pending.®® It 
is likewise the rule that such an action may be maintained in the 
federal courts even though personal injury suits are being tried, or 
have been commenced, in a state court, and the action of the federal 
forum is not in derogation of the state court’s jurisdiction.*4 And 
even after judgment has been recovered in one or more of such 
personal injury suits, it is not too late to maintain an action for 
determination of the policy coverage.*” 

The most difficult question to date has arisen where the state court 
has first secured jurisdiction and the insurer has prayed that the 





* Central Surety & Insurance Co. v. Caswell, 91 F. (2d) 607 (C.C.A. 5th, 
1937); Associated Indemnity Corp. v. Manning, 92 F. (2d) 168 (C.C.A. 9th, 
1937) ; Standard Accident Insurance Co. v. Grimmett, C.C.H. Automobile Cases, 
Req. 700671 (W.D. La. 1939). 

™ “Obviously the existence of a controversy between the parties to the in- 
surance policy should not preclude the injured party, a stranger to the contract, 
from pressing his claim against the insured with all diligence in the state court. 
Nor will such action on his part interfere with the proceedings in the federal 
court. In short, each court may proceed with the case before it without reference 
to the other, except insofar as a prior decision in one tribunal may constitute 
res adjudicata on one or more questions involved in a subsequent trial in the 
other.” Aetna Casualty & Surety Co. v. Yeatts, 99 F. (2d) 665, 670 (C.C.A. 
8th, 1938) (malpractice policy). 

See also Travelers Ins. Co. v. Young, 18 F. Supp. 450 (N.J. 1937) ; Southern 
Underwriters v. Dunn, 96 F. (2d) 224 (C.C.A. 5th, 1938); United States 
Fidelity & Guaranty Co. v. Pierson, 97 F. (2d) 560 (C.C.A. 8th, 1938); Mary- 
land Casualty Co. v. Consumers’ Finance Service, 101 F. (2d) 514 (C.C.A. Sth, 
1938); Builders & Manufacturers Casualty Mutual Ins. Co., 21 F. Supp. 858 
(Me. 1938); American Motorists Ins. Co. v. Busch, 22 F. Supp. 72 (S,D. Cal. 
1938) ; Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. Cal. 1938); 
Maryland Casualty Co. v. Tighe, 24 F. Supp. 49 (N.D. Cal. 1938); London & 
Lancashire Ins. Co. v. Redding, 24 F. Supp. 462 (W.D. Okla. 1938); Pacific 
Indemnity Co. v. McDonald, 25 F. Supp. 522 (Ore. 1938); Trinity Universal Ins. 
Co. v. Cunningham, C.C.H. Automobile Cases, Req. 700166 (W.D. Mo. 1938); 
Manufacturers Casualty v. Roach, C.C.H. Automobile Cases, Req. 700341 (Md. 
1939) ; Continental Casualty Co. v. Trenner, C.C.H. Automobile Cases, Req. 700347 
(E.D. Pa. 1939); Traveler’s Ins. Co. v. Callahan, C.C.H. Automobile Cases, 
Req. 700810 (E.D. Mo. 1939); Ohio Casualty Co. v. Richards, C.C.H. Automo- 
bile Cases, Req. 701080 (Ore. 1939); Glen Falls Indemnity Co. v. Brazen, C.C.H. 
Automobile Cases, Req. 701072 (M.D. Pa. 1939); Lumbermen’s Mutual Casualty 
Co. v. McIver, C.C.H. Automobile Cases, Req. 701025 (S.D. Cal. 1939). 

All the foregoing cases, except the Yeatts and Consumer's Finance cases, 
are merely concerned with the fact that the pendency of the state court suit does 
not prevent the federal action. As shown in note 35, infra, those two cases indi- 
cate that the state court has absolutely concurrent jurisdiction. 

The case of Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C.C.A. 
4th, 1937), however, erroneously holds that the pendency of the state action 
bars a declaratory judgment suit. The decision misinterprets, the author believes, 
a statement of Prof. Borchard, and also relies on some lower court decisions which 
have since been reversed. 

* Western Casualty & Surety Co. v. Beverforden, 93 F. (2d) 166 (C.C.A. 
8th, 1937) ; Myers v. Ocean Accident & Guaranty Corp., 99 F. (2d) 485 (C,C.A. 
4th, 1938) ; American Fidelity & Casualty Co. v. Igo, 22 F. Supp. 393 (E.D. Ky. 
1938). 
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federal forum enjoin all pending actions until the determination of 
the policy issues. There is no question that in many cases it is im- 
possible for the insurer, acting with due diligence, to bring its action 
quickly enough to confer jurisdiction in the first instance upon the 
federal court. If the personal injury actions are permitted to be 
maintained simultaneously, the adjudication of the declaratory 
judgment suit may not be effective to give a complete remedy. The 
insurer still would have to elect whether to disclaim liability com- 
pletely or to defend the personal injury actions with the attendant 
expenses. 

The federal courts have held, of course, that where they first 
acquired jurisdiction an injunction would issue to prevent the com- 
mencement of other actions until the determination of the contro- 
versy.*3 But even where state courts have first secured jurisdiction, 
some forums have issued an injunction against further prosecution 
of the state court suits until the policy issues have been settled.** 
The present weight of authority, however, seems to be that en- 
joining the defendants from proceeding in the state court is, indi- 
rectly, an injunction against the state court itself, and that the federal 
court has no power to thus usurp sole jurisdiction over the matter.*® 





* Central Surety & Ins. Co. v. Caswell, 91 F. (2d) 607 (C.C.A. Sth, 1937); 
Standard Accident Insurance Co. v. Grimmett, C.C.H. Automobile Cases, Req. 
700671 (W.D. La. 1939); American Casualty Co. v. Windham, 26 F. Supp. 261 
(M.D. Ga. 1939). But see Central Surety & Ins. Corp. v. Norris, C.C.H. Auto- 
mobile Cases, Req. 700866 (C.C.A. 5th, 1939). 

““Tt being apparent that the suit which Everts has brought in the state 
court may result in a judgment against Alexander, Incorporated, which may form 
the basis of a suit by Alexander, Incorporated, against the complainant, and even, 
for that matter, a suit by Everts against the complainant, and it being further 
apparent that the present state court suit does not determine the complainant’s 
liability, either to respond to a final judgment, or, to defend, as requested by 
Alexander, Incorporated, it seems to be appropriate that a stay order issue pre- 
venting the parties to that suit from proceeding until this court can act upon 
the application to determine and declare the liability under the policy.” Stand- 
ard Accident Ins. Co. v. Alexander, Inc., 23 F. Supp. 807, 809 (N.D. Tex. 1938). 
See also Maryland Casualty Co. v. Tighe, 24 F. Supp. 49 (N.D. Cal. 1938), 
appeal dismissed, 99 F. (2d) 727 (C.C.A. 9th, 1938). 

And it appears that in the following cases the District Courts did enjoin 
state actions in such cases. Columbia Casualty Co. v. Thomas, 20 F. Supp. 
251 (N.D. Fla. 1937), aff'd, 101 F. (2d) 151 (C.C.A. Sth, 1939); Maryland 
Casualty Co. v. Sammons, 99 F. (2d) 323 (C.C.A. 5th, 1938); Trinity Universal 
Ins. Co. v. Cunningham, C.C.H. Automobile Case, Req. 700166 (W.D. Mo. 1938). 
See also Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 (C.C.A. 4th, 
1937); and Aitken, Use of Federal Declaratory Judgment Act in Controversies 
Involving Insurance Contracts (1938) 17 Neb. L. Bull. 107, 113 et seq. 

*“Fven without the prohibition of the federal statute, a federal court 
possesses no power to interfere with a proceeding in a state tribunal when there 
is no interference with subject matter in the possession of the federal court and 
no impairment of its jurisdiction.” Aetna Casualty & Surety Co. v. Yeatts, 99 F. 

















J uly] FEDERAL DECLARATORY JUDGMENTS 509 


These courts thus hold that both actions may be prosecuted at the 
same time and proceed simultaneously to a determination in due 
course—that the pendency of one suit in no way affects a determi- 
nation of the other. 


Thus a clear cut controversy exists as to the power of a federal 
court to extend its aid by enjoining persons present before it from 
proceeding further in an action pending in a state court, where the 
state court first had jurisdiction of the parties. The question resolves 
itself into two parts: first, into the matter of separation of power 
between state and federal forums; and second, the discretionary 
exercise of such power, if it exists. Undoubtedly, if the power is 
present, its exercise would be justified in many such declaratory 
judgment cases. An adequate discussion of the highly controversial 
issue of constitutional law would require many pages and cannot 
be considered here. 

Declaratory judgment actions have been brought to construe most 
general questions arising under policies of automobile insurance. 
Thus decisions are found upon all of the major divisions of a lia- 
bility contract—namely, declarations,®* insuring agreements,®* ex- 





(2d) 665, 670 (C.C.A. 3d, 1938) (malpractice policy). Also Moulton v. Owler, 
5 F. Supp. 700 (N.H. 1934); Maryland Casualty Co. v. Consumers’ Finance 
Service, Inc., 101 F. (2d) 514 (C.C.A. 3rd, 1938); Glen Falls Indemnity Co. v. 
Brazen, C.C.H. Automobile Cases, Req. 701072 (M.D. Pa. 1939). 

* As to identity of vehicle or of insured. Associated Indemnity Corp. v. 
Manning, 92 F. (2d) 168 (C.C.A. 9th, 1937); Builders & Manufacturers Mutual 
Casualty Ins. Co. v. Paquette, 21 F. Supp. 858 (Me. 1938); Trinity Universal 
Ins. Co. v. Cunningham, C.C.H. Automobile Cases, Req. 700166 (W.D. Mo. 
1938). 

Place of use and garaging. Commercial Standard Ins. Co. v. Bell, C.C.H. 
Automobile Cases. Req. 180806 (Idaho 1937); Manufacturers Casualty Co. v. 
Roach, C.C.H. Automobile Cases, Req. 700341 (Md. 1939); Standard Accident 
Ins. Co. v. Grimmett, C.C.H. Automobile Cases, Req. 700671 (W.D. La. 1939). 

Nature of Use. Ohio Casualty Ins. Co. v. Cook, C.C.H. Automobile Cases, 
Req. 167549 (N.D. Tex. 1936); Associated Indemnity Corp. v. Manning, 92 F. 
(2d) 168 (C.C.A. 9th, 1937) ; Farm Bureau Mutual Ins. Co. v. Daniel, 92 F. (2d) 
838 (C.C.A. 4th, 1937) ; Auto Mutual Ins. Co. v. Dupont, 21 F. Supp. 606 (Dela. 
1937) ; Employers’ Liability Ins. Co. v. Carnes, 22 F. Supp. 259 (W.D. La. 1937) ; 
Western Casualty & Surety Co. v. Odom, 21 F. Supp. 574 (N.D. Tex. 1937); 
Employers’ Liability Ins. Co. v. Carnes, 24 F. Supp. 128 (W.D La. 1938); 
Ohio Casualty Ins. Co. v. Smallwood, C.C.H. Automobile Cases, Req. 196165 
(N.D. Tex. 1938); Columbia Casualty Co. v. Thomas, 101 F. (2d) 151 (C.C.A. 
5th, 1939); Ohio Casualty Ins. Co. v. Richards, C.C.H. Automobile Cases, Req. 
701080 (Ore. 1939). 

Effective dates of policy. Old Colony Coach Lines v. Hartford A. & I. Ins. 
Co., C.C.H. Automobile Cases, Req. 170949 (Mass. 1937). 

Description of vehicle. Commercial Standard Ins. v. Bell, C.C.H. Automobile 
Cases, Req. 180806 (Idaho 1937). 

™ Duty to defend: in general. Southern Underwriters v. Dunn, 96 F. (2d) 224 
(C.C.A. Sth, 1938); and see cases cited supra note 22. 
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clusions,** and conditions.*® In many such instances the policy ques- 
tion was not itself discussed, as the opinion may have turned upon 
the propriety of the action, sufficiency of the pleadings, and similar 
matters. The decisions serve, however, to show the convenience of 
this remedy in any case involving the construction of an automobile 
policy and the coverage extended in particular factual situations. 





Consequential damages. United States Fidelity & Guaranty Co. v. Pierson, 
97 F. (2d) 560 (C.C.A. 8th, 1938); United States Fidelity & Guaranty Co. v. 
Shrigley, 26 F. Supp. 625 (W.D. Ark. 1939). 

Omnibus clause. Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp. 169 (S.D. 
Tex. 1935); Western Casualty & Surety Co. v. Beverforden, 93 F. (2d) 166 
(C.C.A. 8th, 1937); Travelers Ins. Co. v. Young, 18 F. Supp. 450 (N.J. 1937); 
Southern Underwriters v. Dunn, 96 F. (2d) 224 (C.C.A. Sth, 1938); Maryland 
Casualty Co. v. Consumers’ Finance Co., 101 F. (2d) 514 (C.C.A. 3d, 1938); 
Zurich General A. & L. Ins. Co. v. Hill, C.C.H. Automobile Cases. Req. 196142 
(W.D. Pa. 1938) ; Ohio Casualty Ins. Co. v. Smallwood, C.C.H. Automobile Cases, 
Req. 196165 (N.D. Tex 1938); Columbia Casualty Co. v. Thomas, 101 F. (2d) 
151 (C.C.A. 5th, 1939); American Casualty Co. v. Windham, 26 F. Supp. 261 
(M.D. Ga. 1939); Johnson v. Aetna Casualty & Surety Co., C.C.H. Automobile 
Cases, Req. 701028 (C.C.A. 5th, 1939) 

Double insurance. Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. 
Cal. 1938). 

Automatic insurance. Trinity Universal Ins. Co. v. Cunningham, C.C.H. 
Automobile Cases, Req. 700166 (W.D. Mo. 1938); Continental Casualty Co. v. 
Trenner, C.C.H. Automobile Cases, Req. 700347 (E.D. Pa. 1939). 

* Passenger for hire. American Lumbermen’s Ins. Co. v. Wilcox, 16 F. Supp. 
799 (W.D. N.Y. 1936); Central Surety & Ins. Co. v. Caswell, 91 F. (2d) 607 
(C.C.A. 5th, 1937); Myers v. Ocean Accident & Guaranty Corp., 99 F. (2d) 485 
(C.C.A. 4th, 1938); Central Surety & Ins. Corp. v. Norris, C.C.H. Automobile 
Cases, Req. 700866 (C.C.A. 5th, 1939). 

Trailer. Ohio Casualty Ins. Co. v. Gordon, 95 F. (2d) 605 (C.C.A. 10th, 1938). 

Age. New Amsterdam Casualty Co. v. Blum, C.C.H. Automobile Cases, Req. 
196165 (E.D. Pa. 1938); Lumbermen’s Mutual Casulaty Co. v. McIver, C.C.H. 
Automobile Cases, Req. 700125 (So. D. Cal. 1939). 

License. Universal Indemnity Ins. Co. v. North Shore Delivery Co., C.C.H. 
Automobile Cases, Req. 700219 (C.C.A. 7th, 1938). 

Employee. Maryland Casualty Co. v. Hartman, C.C.H. Automobile Cases, 
Req. 700704 (W.D. Pa. 1939); Johnson v. Aetna Casualty & Surety Co., C.C.H. 
Automobile Cases, Req. 701028 (C.C.A. Sth, 1939). 

* Lack of co-operation. Commercial Casualty Co. v. Humphrey, 13 F. Supp. 
174 (S.D. Tex. 1935); Aetna Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 
(C.C.A. 4th, 1937); Pacific Indemnity Co. v. McDonald, 25 F. Supp. 522 (Ore. 
1938) ; Farmers’ Underwriters v. Wanner, C.C.H. Automobile Cases, Req. 700151 
(Idaho 1938); Farm Bureau Mutual v. Barnes, C.C.H. Automobile Cases, Req. 
191121 (W.D. Pa. 1938). 

Notice. United States Fidelity & Guaranty Co. v. Koch, C.C.H. Automobile 
Cases, Req’s. 184658, 196143 (W.D. Pa. 1937), rev’d, C.C.LH. Automobile Cases, 
Req. 700549 (C.C.A. 3d, 1939); Ohio Casualty Ins. Co. v. Marr, 98 F. (2d) 
973 (C.C.A. 10th, 1938); Maryland Casualty Co. v. Sammons, 99 F. (2d) 323 
(C.C.A. Sth, 1938); American Motorists Ins. Co. v. Busch, 22 F. Supp. 72 
(S.D. Cal. 1938). 

Death of insured: policy not transferred. London & Lancashire Indemnity Co. 
v. Redding, 24 F. Supp. 462 (W.D. Okla. 1938). 

Cancellation. Traveler’s Ins. Co. v. Callahan, C.C.H. Automobile Cases, 
Req. 700810 (E.D. Mo. 1939). 


a 
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A number of miscellaneous matters, none of particular import- 
ance, have also been determined. The declaratory judgment action, 
for example, may not be defeated by showing that the insurer has 
entered into a non-waiver agreement and thus is in no danger of an 
estoppel by defending the personal injury suits.4° A motion to dis- 
miss the proceeding admits all facts well-pleaded.*! The attorney in 
fact of a reciprocal insurance company is a proper party to bring 
such action.*? The case may be tried upon a stipulation of parties*® 
but, if a conflict of testimony exists, a preponderance of the evidence 
must be shown by the company upon any policy question where it 
would ordinarily bear the burden of proof. And in making such proof, 
the insurer may not rely upon a statement taken from the insured 
by an adjuster as an admission against the other defendants, nor is 
the statement admissible as such.‘* If the insurer has been unsuc- 





“Western Casualty & Surety Co. v. Beverforden, 93 F. (2d) 166 (C.C.A. 
8th, 1937) ; Myers v. Ocean Accident & Guaranty Corp., 99 F. (2d) 485 (C.C.A. 
4th, 1938); Farmers’ Underwriters v. Wanner, C.C.H. Automobile Cases, Req. 
700151 (Idaho 1938). And in Aetna Casualty & Surety Co. v. Yeatts, 99 F. (2d) 
665 (C.C.A. 3d, 1938), the refusal of insured to execute such an agreement was 
on basis of the action. 

““The motion to dismiss, of course, admits all material facts well pleaded.” 
Western Casualty & Surety Co. v. Beverforden, 93 F. (2d) 166, 168 (C.C.A. 8th, 
1938). See also Auto Mutual Indemnity Co. v. Dupont, 21 F. Supp. 574 (N.D. 
Tex. 1937).; United States Fidelity & Guaranty Co. v. Pierson, 97 F. (2d) 560 
(C.C.A. 8th, 1938); Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 (S.D. 
Cal. 1938). 

“ Farmers’ Underwriters v. Wanner, C.C.H. Automobile Cases, Req. 700151 
(Idaho 1938). 

“Southern Underwriters v. Dunn, 96 F. (2d) 224 (C.C.A. 5th, 1938) ; United 
States Fidelity & Casualty Co. v. Shrigley, 26 F. Supp. 625 (W.D. Ark. 1939). 

““Tf admissions in favor of the insurer contained in an ex parte statement 
it has procured from the claimed additional assured, the driver of the insured 
vehicle, are binding upon the named assured, and on persons claiming to have 
been injured by the vehicle, the rights of the named assured and of third parties 
under such policies would be of small value. For it is unfortunately true that 
ex parte affidavits, which do not speak the truth, are easily procurable, and 
are procured from willing persons, who, though they are not corrupt, may be 
ignorant and easily led. If, to their effect against the affiant, there is added by 
the rule invoked, an effect against third persons, such affidavits would be at a 
premium, and the race for them will be on.” Columbia Casualty Co. v. Thomas, 
101 F. (2d) 151, 152 (C.C.A. 3d, 1938). 

The court’s result in the particular case was certainly justified, but the 
language is almost too sweeping. Third persons, under an ordinary policy, have 
no greater rights than the named or additional insured. It is a well-known fact 
that these persons will tell the truth more readily immediately after the accident 
has occurred than upon a suit on the policy. Certainly, therefore, if corroborated 
by other circumstances and evidence such statements or affidavits should be ad- 
missible generally to require the claimants or insureds to explain away those 
circumstances. While not conclusive evidence, they should at least be competent 
evidence in order to secure an equitable result. 

In Travelers Insurance Co. v. Drumheller, 25 F. Supp. 606 (W.D. Mo. 1938) 
it is implied that the plaintiff in a declaratory judgment action always bears 
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cessful in defending a garnishment action after judgment, it may 
not thereafter raise these issues anew in a declaratory judgment suit 
and thus secure a second day in court upon these issues.*5 


Nor is the court confined in granting relief to a simple declara- 
tion of rights and liabilities. It may grant any affirmative relief neces- 
sary, even to the extent of cancelling instruments or requiring one 
of the defendants to refund to the plaintiff money which may have 
been paid for a release under a misapprehension of the true facts.*® 

The vast developments in this field from the sketchy prophecies 
of the author a few years ago to the results shown in the present dis- 
cussion clearly demonstrate the opportunities this Act affords and 
the vast importance of the role which it is destined to play in in- 
surance litigation. It fills a long vacant chair at the judicial banquet 
table. The very controversies which have arisen show that there are 
difficulties in its application which will require the most deliberate 
selection of cases by insurance companies in order that a sound and 
liberal body of law be developed concerning the interpretation of 
the Act. The presenting of a great number of unmeritorious or 
poorly supported petitions can easily lead to strict and illiberal de- 
cisions, and, more important, to a change in the liberal attitude of the 
federal courts.4* The controversies not yet settled will soon be de- 
termined either by decisions of the Supreme Court or by common 
acceptance and will present no great difficulty. But it is of vast im- 
portance that a liberal construction be given to the Act and that a 
liberal attitude continue to prevail. 

It is, therefore, in the hands of the insurance companies them- 
selves to maintain and to foster this attitude, to give careful con- 
sideration to the policy questions and the evidentiary facts upon which 
they rely, and to prepare their files with the utmost caution. If only 
sound actual controversies are presented and excellent reasons shown 





the burden of proof. Contra, see the state court decisions of Travelers Ins. Co. 
v. Greenough, 88 N.H. 391, 190 Atl. 129 (1937); Merchants Mutual Casualty 
Co. v. Kennett, C.C.H. Automobile Cases, Req. 701142 (N.H. 1939). 

“Ohio Casualty Ins. Co. v. Gordon, 95 F. (2d) 605 (C.C.A. 10th, 1938). 

“In Central Surety & Ins. Co. v. Caswell, 91 F. (2d) 607 (C.C.A. Sth, 1937), 
recovery back of money paid on a release was permitted. In Builders & Manu- 
facturers Mutual Casualty Co. v. Paquette, 21 F. Supp. 858 (Me. 1938), and in 
Traveler’s Ins. Co. v. Callahan, C.C.H. Automobile Cases, Req. 700810 (E.D. 
Mo. 1939), cancellation of the policy resulted. 

“See the marked resentment shown by the court in Pacific Indemnity Co. 
v. McDonald, 25 F. Supp. 522 (Ore. 1938), aroused by what it considered the 
too vigorous conduct of insurer’s local counsel. 
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for judicial relief in each such case, only sound results will, over 
a period of time, obtain. The future of this Act is in the hands of 
the insurance companies themselves. It is the writer’s sincere hope 
that they will not abuse it and thus destroy their greatest modern 
safeguard.*® 


“Citations to the Reporter System are now available for the following 
cases: Central Surety & Insurance Company v. Norris, 103 F. (2d) 288 (cited in 
notes 20, 33, and 38); Glen Falls Indemnity Company v. Brazen, 27 F. Supp. 
528 (cited in notes 2, 21, 31, and 35); Johnson v. Aetna Casualty & Surety 
Company, 104 F. (2d) 22 (cited in notes 37 and 38); Ohio Casualty Insurance 
Company v. Richards, 21 F. Supp. 18 (cited in notes 12, 31, 36, and 38); United 
States Fidelity & Guaranty Co. v. Koch, 102 F. (2d) 288 (cited in notes 9, 12, 
21, 22, 26, 29, and 39). 











NOTES AND COMMENTS 


ConTRACTS—ParTIAL AsSSIGNMENTS—In the early history of the 
common law no assignment whatever of a chose in action was recog- 
nized, but later the assignment of an entire debt or claim was per- 
mitted since the only inconvenience it caused was the substitution of 
one creditor for another.! Yet, courts of law still hold to the rule 
that a debt can not be split up by the creditor, even by formal assign- 
ment, so as to subject the debtor to separate actions without his con- 
sent, because a debtor has the right to pay his debts in solido accord- 
ing to his contract.” 

Courts of equity, however, enforce partial assignments. The rule 
overwhelmingly supported by the cases wherein the point has been 
involved or squarely considered is that the assignment of part of a 
debt, although not assented to by the debtor, is enforceable against 
him in equity.* All parties in interest can be brought before the court, 
and the rights of each in the fund may be determined in one suit and 
settled by one decree.‘ 

Wisconsin represents the contrary view on this question. In the 
recent case of Heffling v. Best et al.,5 the court reiterated, in dictum, 
its stand that the creditor can not piecemeal his claim against the 
debtor by assigning parts of his claim to other persons without the 
consent of the debtor. 

One Burg owed Best & Company on a note for $350, and the 
latter held Burg’s certificates of stock as security. Burg agreed in 
writing with Heffling that if the former did not pay him a $300 debt 
within a specified time, Best & Company should sell the stock, take 
payment of the note, pay Heffling Burg’s debt, and remit the sur- 
plus to Burg. Best & Company was notified of the agreement after 
the death of Burg. Both debts being due and unpaid, Best & Com- 
pany sold the collateral for $525, took out $350 owing on the note, 
and paid $175 remaining to the widow of Burg. Heffling sued Best 
& Company in the Milwaukee civil court and recovered $175. The 
circuit court reversed the civil court on the ground that the creditor 
can not piecemeal his claim against the debtor by assigning parts of 
his claim to other persons without the consent of the debtor. The 





*2R.C.L. 619. 
“ss C. 5. a6. 

*80 A.L.R. 414 and cases cited. 
*2 R. C. L. 619. 

*282 N. W. 592 (Wis. 1938). 
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supreme court reversed the circuit court, recognizing the rule applied 
by the circuit court but holding that it was inapplicable in this 
case because: 


. . . at the time of the assignment Burg was not a creditor but a 
debtor. And if when Best & Company sold the stock the princi- 
ple of the rule then became applicable because Best & Company 
then became a debtor and Burg a creditor, the rule still does not 
apply because Burg’s assignment carried the whole fund then 
owing by Best & Comany. Best & Company had only a single 
payment to make.® 


This case differs from other Wisconsin cases in that it involves 
pledged property. Previous cases in which the partial assignment 
rule has been applied have involved partial assignments to third par- 
ties of money coming due on a contract to be performed ;? of a part 
of a trust fund ;* and of an interest in a cause of action.® 

The court reached its result by dividing the transaction into two 
distinct parts—that of pledgor-pledgee and that of debtor-creditor. 
Best & Company was a pledgee by holding the stock as security for 
the note. Since a pledge is merely a transfer of possession of per- 
sonal property and not of the title until foreclosure or further con- 
tract of the parties,’° the court reasoned that Burg remained the 
debtor and Best & Company the creditor until the stock was sold 
and a surplus was obtained, which made Best & Company the debtor 
and Burg the creditor. Since, the court reasoned, the amount of the 
assignment was greater than the balance from the sale, so that Burg 
had no interest in the proceeds, the partial assignment rule did not 
apply ; but rather, the rule that if after a pledgee is notified of an 
assignment of the pledgor’s whole interest in collateral, the pledgee 
returns the proceeds to the pledgor, the pledgee is liable to the 
assignee.!! 

On the other hand, it can be strongly argued that the court was 
inconsistent with its previous stand on partial assignments and main- 
tained an apparent consistency only by “juggling” the terms “cred- 





*Id. at 593. 

™Skobis v. Ferge, 102 Wis. 122, 78 N. W. 426 (1899); Cook v. Menasha, 103 
Wis. 6, 79 N.W. 26 (1899); Thiel v. John Week Lumber Co., 137 Wis. 272, 118 
N. W. 802, 129 Am. St. Rep. 1064 (1908); Joint School District v. Marathon 
County Bank, 187 Wis. 416, 204 N. W. 471 (1925). 

* Dugan v. Knapp, 105 Wis. 320, 81 N. W. 412 (1899). 

® Smelker v. Chicago & N. W. Ry. Co., 106 Wis. 135, 81 N. W. 994 (1900). 

* 49 C. J. 896; Brown, Personal Property (1936) §128. 

“Curry v. Wis. Nat. Bank, 149 Wis. 413, 136 N. W. 549 (1912); Davison 
v. Green Lake State Bank, 187 Wis. 606, 205 N. W. 389 (1925); 21 R. C. L. 674. 
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itor” and “debtor”. Was not Best & Company a creditor in respect 
to the note, but at the same time a debtor (obligor) in reference to 
the pledged property—that is, under a duty to Burg to return the 
pledge upon payment of the amount of the note or the proceeds of 
the pledge above the amount of the note if the pledge were sold? 
It was not the whole of Burg’s interest that he assigned to Heffling, 
but only a $300 interest in the surplus of a sale that might yield 
more or less. When the note became due, Best & Company, as such 
an obligor, after selling the pledge and taking the amount owing on 
the note, was bound, according to the court, to pay the balance to 
Heffling. Thus, there seems to have been enforcement of the par- 
tial assignment of a debt, although the court pays “lip-service” to 
the Wisconsin rule. 

If the court felt that Burg’s assignment of less than the whole 
of his interest in the pledge should be upheld, would it not better 
have repudiated its rule against partial assignments? The court’s 
announced rule seems to produce the preposterous result that the 
assignee (Heffling) can not recover anything from the pledgee if the 
amount in the latter’s hands, after sale, be greater than the amount of 
the assignment, because then the court would hold the assignment 
only partial. Hence, the assignee’s satisfaction depends upon the 
relative lack of success of the sale, for if the sale yields anything 
above what is needed to satisfy the claims of the pledgee and the 
assignee, the assignee loses all. 

What is the actual basis of the Wisconsin view on partial assign- 
ments? The case of Skobis v. Ferge’* was the first in which the 
Wisconsin court announced the rule. The court in that case stated’® 
that the question had not been previously presented in Wisconsin, 
but in earlier cases the court had always intimated assent on the 
part of the debtor. In two of the cited cases’* consent was actually 
given by the debtor. In the other case, the opinion on the page 
cited!® refers to the bank as “not objecting”, but it shows no affirm- 
ative assent, and later it gives general approval to partial assignments 
in language similar to that used by other courts supporting such 





102 Wis. 122, 78 N. W. 426 (1899). 
* Id. at 132. 
“Leonard v. Burgess, 16 Wis. 41 (1862); Gundry v. Vivian, 17 Wis. 436 
(1863). 
“ Pease v. Landauer, 63 Wis. 20, 28 (1885). 











July] NOTES AND COMMENTS 517 


assignments.’ This view was apparently again taken by the Wis- 
consin court in a case’ subsequent to Skobis v. Ferge. 

Furthermore, in Skobis v. Ferge'® the court cited several de- 
cisions of other jurisdictions as positive authority for its view. Of 
the cases in the United States courts the Supreme Court case!® was 
an action at law, and the judge who delivered the decision recognized 
in his treatise on equitable actions*® the difference between a case 
in the law and one in equity. Of the lower court cases one”! used as 
positive authority cases** which were actions at law; the other?* was 
in admiralty and applied the partial assignment rule of equity.” 
The Massachusetts case cited,2> contrary to the Wisconsin court’s 
opinion of it, after declaring that the question did not have to be de- 
cided there since the debtor had brought the fund into court for 
disposition, paves the way for recognizing relief in equity. This it 
actually does in a later case.2® Finally, a Missouri*? case was used 





* Id. at 30. Speaking of the rule that the parties may go into equity and 
the holder of a check enforce it as an equitable assignment as against all subse- 
quent claimants, the court states: “The reason of this rule is that while the 
debtor cannot be subjected to several actions by several parties to recover 
one debt due to an assignor who has assigned the debt to several in distinct 
parts, without his assent, in equity all the parties entitled to the whole debt due 
from the debtor are before the court, and he is subjected to but one action for 
the whole debt, and the rights of all the parties are settled in one action. The 
objection, therefore, to splitting up the claim is obviated, and there is no reason 
why the several assignees of the debt should not have their rights settled in 
such equitable action.” 

* Baillie v. Stephenson, 95 Wis. 500, 502, 70 N.W. 660, 661 (1897), in which 
the court said in speaking of the assignment of a fund in the hands of a third 
party: “Such an assignment will be upheld in equity if it assigns a part only of the 
fund and without the consent of the debtor, and although made before the creation 
of the fund .. .” (author’s italics). 

* 102 Wis. at 132, 78 N. W. at 429. 

™* Mandeville v. Welch, 5 Wheat. 277, 5 L. ed. 87 (1820). 

*2 Story, Equity Jurisprudence (13th edition) $1044. 

* Bosworth v. Jacksonville Nat. Bank, 64 Fed. 615 (1894). 

*™ Mandeville v. Welch, 5 Wheat. 277, 5 L. ed. 87 (1820); Palmer v. Merrill, 
6 Cush. 282 (1850). 

* Price v. The Elmbank, 72 Fed. 610 (1896). 

™“ Partial assignments were generally recognized in federal courts admin- 
istering equity prior to Erie Railroad v. Tompkins, 58 Sup. Ct. 817 (1938), in 
which the court overruled the precedent of Swift v. Tyson, 16 Pet. 1 (U. S. 
1842), and decided that general state law, besides statutory law, must be applied 
by federal courts. For a detailed discussion of this question see (1938) 
28 Cornell Law Quarterly 54. 

** James v. Newton, 142 Mass. 366, 56 Am. Rep. 692, 8 N. E. 122 (1886). 

* Andrews Elec. Inc. v. St. Alphonse Cath. Total Abstinence Soc., 233 Mass. 
20, 123 N. E. 103 (1919). The case involved the partial assignment of a con- 
tractual obligation, and the court stated: “The question at issue has never been 
directly decided in this Commonwealth, but inferentially the decisions are in ac- 
cord with the very great weight of authorities in England and the United States 
in support of the legal statement that such an assignment is valid in equity with- 
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as precedent. This jurisdiction, it is true, is one of the very few in 
accord with the Wisconsin rule.** 

Despite this questionable precedent in cases cited from its own 
jurisdiction and other jurisdictions (excepting Missouri), and the 
misunderstanding of the United States Supreme Court decision, the 
Skobis case has been recognized as the law in this jurisdiction.”® 

Regardless of stare decisis, however, it is time for Wisconsin to 
follow the rule of the majority of jurisdictions. As the supreme 
court of Maine pointed out fifty years ago, 


‘The debtor is not the only party whose interests should be con- 
sidered. There is as much natural equity, in many cases, in 
protecting an assignment of the part of a claim as an assignment 
of the whole of it. Equitable assignments are the outgrowth of 
the requirements and refinements of the present business era. In 
many ways, directly and indirectly, do circumstances create 
assignments of parts of funds, in dealings through servants, 
tenants, consignees, bankers, and other agencies. Disastrous 
results will often be experienced by deserving and innocent per- 
sons, if this boon be not granted by courts of equity.*° 


Frank T. Grassy 


Egquity—ENFORCEABILITY OF ASSIGNMENT OF HeErrs ExpPEct- 
ancy—In Hofmeister v. Hunter! the Wisconsin court held that an 
assignment by an heir apparent of his expectancy in a living an- 
cestor’s estate is enforceable in equity. Hunter’s expectancy in his 
mother’s estate was assigned as security for a one thousand dollar 
debt owed by the assignor, Hunter, to the assignee. The assignment 
instrument was divided into two parts. The first purported to be 
an absolute present assignment of the expectancy ; it provided: “The 
parties agree that the foregoing assignment shall be considered a 
valid, binding, complete, and conclusive assignment in praesenti”. 
The second part consisted of an agreement by the assignor, if re- 
quested, to make a new assignment after the death of the ancestor, it 
being agreed that the contract to make a new assignment could be en- 
forced by specific performance proceedings. The case arose out of 
an attempt by the plaintiff, another creditor of the heir-assignor, to 





out the assent of the debtor, trustee or stake holder; and we are of the opinion 
that such is the true rule and should be followed in this Commonwealth”. 

* Leonard v. M. K. & T. R. Co., 68 Mo. App. 48 (1896). 

* Note (1932) 80 A. L. R. 413, 428. 

* See notes 5, 7, 8, and 9, supra. 

* National Exch. Bank. v. McLoon, 73 Me. 498, 505, 40 Am. Rep. 388, 390 
(1882). 

*283 N.W. 330 (Wis. 1939). 
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garnishee property in the hands of the administrator of the ancestor’s 
estate. The assignee was interpleaded. Basing his claim upon the 
assignment instrument, he alleged that any property which might have 
descended to the heir belonged to him. 

A man having a remainder contingent upon the happening of an 
event, although there is a moral certainty that the event will never 
happen and that he will never come into possession, owns an interest 
in the specific land to which his remainder has reference. That in- 
terest is transferable, and a transfer of it is enforceable in an action 
at law. But an expectant heir whose possibility of inheriting his 
ancestor’s property is, on the other hand, a moral certainty, has no 
interest in any property belonging to his ancestor. An attempted 
assignment by the expectant heir is not enforceable in an action at 
law. Whereas the owner of the contingent remainder has an inter- 
est in definite, ascertainable property, which interest cannot be de- 
stroyed by the conveyance or will of the owner of the preceding es- 
tate, the heir’s interest consists of a bare expectancy which has refer- 
ence to no particular property. 

Equity, however, came to enforce assignments by expectant heirs.5 





* At one time contingent remainders of this type were regarded, at common 
law, as mere possibilities and were not assignable inter vivos. Bartholomew v. 
Murry, 61 Conn. 387, 23 Atl. 604 (1891); Schapiro v. Howard, 113 Md. 360, 78 
Atl. 58 (1910). 

*“Suppose A to be posseessed of a ship limited to B in case A dies without 
issue; that A has 20 children the eldest of whom is 20 years of age; and B 90 
years of age; it is a moral certainty that B will never come into possession, yet 
this is a clear interest. On the other hand, suppose the case of the heir at law 
of a man who has an estate worth 20,000 a year, who is 90 years of age; upon 
his deathbed intestate, and incapable from incurable lunacy of making a will, 
there is no man who will deny that such an heir at law has a moral certainty 
of succeeding to the estate; yet the law will not allow that he has any interest, 
or anything more than a mere expectation.” Lucena v. Craufurd, 2 Bos. & P. 
(N.R.) 269, 324 (H.L. 1805). 

*See McCall v. Hampton, 98 Ky. 166, 56 Am. St. Rep. 335 (1895) for an ex- 
cellent history. Massachusetts has enforced the heir’s assignment at law when 
entered into fairly, on an adequate consideration, and with the knowledge and 
assent of the ancestor. Jenkins v. Stetson, 9 Allen 128 (Mass. 1864); cf. Boynton 
v. Hubbard, 7 Mass. 112 (1810). But see Davis v. Hayden, 9 Mass. 514 (1813). 
If the expectant heir or devisee purports to convey the land as of the present 
time by a deed with covenants, the doctrine of title inuring to the grantee by 
estoppel is applicable, and the grantee gets title as soon as the ancestor dies. 1 
Simes, Future Interests (1936 ed.) 414. 

*See Bridge v. Kedon, 163 Cal. 493, 126 Pac. 149 (1912); Donough v. 
Garland, 269 Ill. 565, 109 N.E. 1015 (1915); Bacon v. Bonham, 33 N. J. Eq. 
614 (1881); Kuhns’s Estate, 163 Pa. 438, 30 Atl. 215 (1894); McDonald v. Mc- 
Donald, 58 N.C. 211 (1859) for representative cases. See also Note (1922) 17 
A. L. R. 597; 9 R. C. L. 133. Kentucky refuses to enforce assignments by an 
heir apparent under any circumstances. McCall v. Hampton, 98 Ky. 166, 56 
Am. St. Rep. 335 (1895); Snyder v. Snyder, 193 Ky. 233, 235 S.W. 743 (1921); 
Consolidated Coal Co. v. Riddle, 198 Ky. 256, 248 S.W. 530 (1923); Riggsby v. 
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These assignments were not enforced as assignments of any present 
interest in property. Attempting to give effect to the obvious in- 
tention of the parties that some property should belong to the as- 
signee if and when it descended to the heir-assignor, the courts con- 
strued them to be contracts to convey, in the future, property which 
the assignor might inherit. It was said that these contracts were sub- 
ject to enforcement by suit for specific performance as soon as the 
assignor did actually inherit property and that, for that reason, they 
were to be treated as present contracts to take effect in equity when 
the subject to which they referred ceased to rest in mere possibility 
but ripened into reality.6 But the jurisdiction of the enforcement 
of assignments of expectancies has broadened beyond the bounds of 
jurisdiction of specific performance of contracts.’ No distinction 
has been attempted between the assignee’s rights to non-unique per- 
sonalty and his rights to land and unique personalty.* It seems to 
make no difference, in actual practice, whether or not the contract 
would be specifically enforced under the recognized rules of the equit- 
able performance of contracts.® Regardless of any such distinction 
the assignee is treated as the owner of the particular property which 
descended. 


The explanation of the interest of an heir apparent or next of 
kin and the legal status of that interest during the life of the ancestor 
is still in the process of development. The courts are struggling to 
determine the nature of these particular interests. The heir’s assign- 
ment cannot be classified as an assignment of a property interest, since 
it usually has reference to no particular land or chattels. At best 





Montgomery, 208 Ky. 524, 271 S.W. 564 (1925). In some states, vis., California, 
Montana, Louisiana, New Jersey, statutes declaratory of the common law rule 
prevent enforcement in equity. See Avon State Bank v. Commercial and Savings 
Bank of Sioux Falls, 49 S.D. 575, 207 N.W. 654, 44 A. L. R. 1465 (1926). 

*The heir’s interest is analogous to that of a beneficiary under a policy of 
fife insurance. Wisconsin, alone, holds that the beneficiary has no vested right, 
but that his interest is in the nature of a mere expectancy. Clark v. Durand, 12 
Wis. 248 (1860); Foster v. Gile, 50 Wis. 603, 7 N.W. 555 (1880); Estate of 
Breitung, 78 Wis. 33, 46 N.W. 891 (1890). Yet the beneficiary may assign his in- 
terest. Archibald v. Mut. L. Ins. Co., 38 Wis. 542 (1875); Canterbury v. North- 
western Mut. L. Ins. Co., 124 Wis. 269, 186, 102 N.W. 1096 (1905). 

“The doctrine of equitable assignment of property to be acquired in the 
future is much broader than the jurisdiction to compel the specific performance 
of contracts.” 3 Pomeroy, Equity Jurisprudence (3rd. ed. 1905) 2579. 

. In some cases courts have approved of a distribution of the person- 
alty to the assignee of the expectancy by a probate court or have decreed spe- 
cific performance. And no case has been discovered where a court drew a dis- 
tinction between the validity in equity of an assignment of an expectancy in 
chattels and an expectancy in land.” 1 Simes, Future Interests 416. 

*See Petersborough Savings Bank v. Hartshorn, 67 N.H. 156, 33 Atl. 729 
(1891) ; Kuhn’s Estate, 163 Pa. 438, 30 Atl. 215 (1894). 
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it is a transfer of a mere chance of acquiring some unidentified and 
unascertainable property at some future time. When the heir at- 
tempts to assign his interest it is only that chance which he is assign- 
ing. Mr. Pomeroy recognized the true rationale of the enforcement 
of assignments of expectancies when he wrote: 


. . . In truth, although a sale or mortgage of property to be ac- 
quired in the future does not operate as an immediate alienation 
at law, it operates as an equitable assignment of the present 
possibility, which changes into an assignment of the equitable 
ownership as soon as the property is acquired by the vendor or 
mortgagor; and because this ownership thus transferred to the 
assignee is equitable, and not legal, the jurisdiction by which the 
right of the assignee is enforced, and is turned into a legal prop- 
erty, accompanied by the possession, must be exclusively equitable ; 
a court of law has no jurisdiction to enforce a right which is 
purely equitable.’° 


That chance, that present possibility or expectancy, is beginning to be- 
come recognized as an entity in itself with which certain things can 
be done and with which certain other things cannot be done.! 
Although lip service is still paid to the doctrine of enforcement of 
heirs’ assignments as contracts to take effect in the future, as a mat- 
ter of practice the courts seem to be recognizing some kind of a 
present interest belonging to the heir apparent separate and apart 
from any specific property. 

For several reasons these assignments are not favored and are 
subjected to an extremely close scrutiny.4* The heir is protected 





*3 Pomeroy, op. cit. supra note 7, at 2579-2581. See Read v. Mosby, 87 Tenn. 
759, 11 S.W. 840 (1889). 

™ Creditors: The heir does not have a present interest which can be attached 
and sold in satisfaction of the claims of his creditors. Patterson v. Caldwell, 124 
Pa. St. 455, 17 Atl. 18 (1889) ; Sackett v. Paine, 46 R. I. 439, 128 Atl. 209 (1925); 
Note (1925) 25 Col. L. Rev. 215, 219. But an assignment by an heir expectant of 
his estate in expectancy, without consideration, is fraudulent as to his creditors 
who may set it aside and attach the property after the death of the ancestor. 
Read v. Mosby, 87 Tenn. 759, 11 S.W. 840 (1889). 

Trustee in bankruptcy: The trustee of a bankrupt heir expectant does not 
acquire any interest in the estate if the ancestor is still living at the time of 
adjudication. Morrison v. Reid, 30 Scot. L. R. 477 (1893). “However, if the ex- 
pectant heir or devisee has assigned his expectancy, it would seem that the creditors 
of his assignee should be able to reach their debtor’s interest. This could be 
explained on the ground that, since the original assignment is valid only if there 
is a consideration, it is sustained as a contract, and it is the contract and not the 
expectancy which the creditors reach.” 1 Simes, Future Interests 419. But in In re 
Baker, 13 F. (2d) 707 (1926) the trustee of a bankrupt assignee was held to have 
acquired nothing from the assignment. See Notes (1927) 27 Col. L. Rev. 87; 
41926) 36 Yale L. J. 272. 

™See cases cited supra, note 5S. 
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against his own indiscretion. Consequently, before the heir’s assign- 
ment will be enforced, there must have been a valuable consideration, 
the heir must have been sui juris, and the surrounding circumstances 
must show no imposition on a necessitous heir.4* As a matter of 
policy, to maintain domestic tranquility within the family, and for 
the protection of the interests of the ancestor, many courts impose the 
further limitation that the assignment by the heir expectant must have 
been made with the assent of the ancestor.4* Heirs’ assignments of 
their expectations to inherit property from their ancestors constitute 
speculations upon the death of the ancestor. Such speculations might 
tend to weaken the bonds of affection; it has been said that they 
degrade the most sacred relations of life to mere pecuniary consider- 
ations.’® Likewise, the authority of the ancestor, especially a parent 
ancestor, is apt to be impaired. In spite of the fact that the heir must 
be sui juris, legally independent, in order to make a valid assignment, 
the courts seem to assume that he needs protection and that the an- 
cestor’s authority should be maintained.'® 

In the principal case counsel argued that the first part of Hunter’s 
assignment should not be treated as a contract to take effect in the 
future since the parties specifically provided that it should be a valid 
assignment in praesenti. The court sidestepped this argument by re- 
sorting to the second part wherein the heir did agree to transfer, at 
a future time, subsequently inherited property. Assuming that en- 
forcement of heirs’ assignments must be consistent with the idea of 
specific performance of contracts to take effect in the future (actually 
ne such requirement is imposed), a provision that the assignment 
is to be considered as a conveyance of a present existing interest 
probably would not be fatal. The real intention of the parties is ob- 
viously that the inherited property should belong to the assignee as 
soon as the ancestor dies. A mere mistaken concept of the law should 





* Hofmeister v. Hunter, 283 N.W. 330, 333 (Wis. 1939). 

“ Hight v. Carr, 185 Ind. 39, 112 N.E. 881 (1916); Farmers’ Loan and Trust 
Co. v. Wood, 78 Ind. App. 147, 134 N.E. 899 (1922); Curtis v. Curtis, 40 Me. 24 
(1855); Stevens v. Stevens, 181 Mich. 438, 148 N.W. 225 (1914). 

™“ Boles v. Caudle, 133 N.C. 528, 45 S.E. 835 (1903). 

*In Indiana mere knowledge on the part of the ancestor plus failure to 
object is not sufficient assent; there must be a positive consent, affirmatively 
expressed. Farmers’ Loan and Trust Co. v. Wood, 78 Ind. App. 147, 134 N.E. 899 
(1922). In Boynton v. Hubbard, 7 Mass. 112 (1810), consent of the ancestor was 
a requirement to enforcement at law, since it would be a deceit upon the an- 
cestor to have part of his estate go to a stranger without his knowledge or in- 
tention. The Kentucky court refuses to enforce heirs’ assignments even when made 
with the consent of the ancestor, but if the ancestor expresses his consent in the 
written assignment, it might be construed as a conveyance by the ancestor. 
Snyder v. Snyder, 193 Ky. 233, 235 S.W. 743 (1921). 
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not invalidate their instrument entirely. It is probable that the court 
would give effect to the instrument and accomplish the intention of 
the parties by construing the assignment to be a contract to convey 
property, even in the face of an express provision that it was an 
assignment of a present interest. 

From the facts in the Hofmeister case it does not appear that the 
ancestor, mother of the heir-assignor, had given her assent to the 
assignment. The question of whether or not her assent was necessary 
seems not to have been raised; at least no mention is made of the 
problem in the opinion. Apparently future litigation is necessary to 
determine the place of the assent limitation in Wisconsin. 

Two previous Wisconsin cases were referred to in the opinion. 
In Graef v. Kanouse™ an agreement by legatees who were ignorant 
of provisions in their ancestor’s will to divide their respective shares 
equally was held to be invalid as contrary to public policy. The fact 
that the Graef agreement was speculative on both sides seemed to be 
the main feature by which the court distinguished it from the Hunter 
agreement.’® It was suggested that the agreement in the Graef case 
would have changed the ancestor’s will. But the same thing is true 
where a devisee assigns his expectancy to a stranger. Perhaps, the 
real distinction lies in the fact that an agreement between two legatees 
to divide their shares in the testator’s estate has, as its purpose, an 
attempted change in the testator’s will, and for policy reasons will not 
be enforced. 

In Estate of Jacobus’!® Mrs. Jacobus agreed, as a condition to 
admission to the Wisconsin Masonic Home, to transfer any property, 
real or personal, which she might thereafter acquire. By the agree- 
ment she was to be given her property minus ten dollars per week 
for the period during which she stayed at the Home if she chose 
to withdraw from the Home. In a suit by the Trustees of the Home, 
after the death of Mrs. Jacobus, her executor was ordered to hand 
over to the Trustees certain money which had been left to Mrs. 
Jacobus as a legatee. The court cites this case in support of its de- 
cision in the Hofmeister case. Whether the Jacobus case is authority 
for the principal case is questionable. It would seem that it can be 
considered only as a contract to convey in the future, not as a trans- 
fer of a “present possibility”. 





205 Wis. 597, 238 N.W. 377 (1931). 

““TJnder such circumstances, there is a large speculative element involved 
in the transaction.” Graef v. Kanouse, 205 Wis. 597, 601, 238 N.W. 377, 380 
(1931) ; quoted, Hofmeister v. Hunter, 283 N.W. 330, 333 (Wis. 1939). 

* 214 Wis. 143, 252 N.W. 583 (1934). 
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It must be noted that the subject of the contract in the Jacobus 
case was money, not land as in the Hofmeister case. Land being 
unique, contracts to convey it are enforceable in suits for specific per- 
formance, and, therefore, assignments by heirs are enforceable in 
equity as contracts to convey land, according to expressions in the 
early cases. But, in the absence of a statute,”° contracts to sell chattels 
which are not unique gave no rights to compel performance. And in 
the Jacobus case the court declined to decide whether it was decreeing 
specific performance of the contract or rendering a money judgment 
since the result would have been the same in either case. The fact 
that the contract was a blanket agreement by which Mrs. Jacobus 
agreed to convey away all property which she might acquire was not 
fatal. Since she could get her property back by withdrawing from 
the Home, she still retained some control over it. But, assuming that 
specific performance was decreed in the Jacobus case, that fact is an 
important distinguishing feature. The blanket nature of the Jacobus 
agreement repels objections based upon undesirable speculation by 
an heir upon the death of his ancestor, but does not fit the pattern 
of the principal case. Undoubtedly the court desired to foster main- 
tenance and upkeep of charitable homes for the indigent aged, one 
of which is the Wisconsin Masonic Home. Of course, no question of 
an assignment of a present interest arises in the Jacobus case be- 
cause the instrument itself purported to be a contract to convey in 
the future. 

Wisconsin attorneys will find that the Hofmeister case is signi- 
ficant for two reasons. First, it announces that assignments, for a 
valuable consideration, by an heir expectant of his estate in expec- 
tancy are enforceable in equity, where “. . . enforcement would not 
be inequitable”.2? Second, whether or not the assent of the ancestor 
to the assignment must be shown has not been decided, but could be 
raised as an attack on an assignment in a future case. 

Frep F. Karran 


GUARDIAN AND WarD—DvutTYy oF GUARDIAN TO SELL Non-LEGAL 
Securities—In In re Paulsen’s Guardianship,’ the guardian of 





* Section 121.68 of the Wisconsin statutes seems to grant the courts power to 
decree specific performance of contracts to sell non-unique chattels. 

* An assignment of a blanket nature like the Jacobus contract could not be 
construed as an assignment of a “present possibility” since it refers to no such 
possibility. In a very recent case the Wisconsin court interpreted a quit claim deed 
as a transfer of interest subsequently acquired as heir. Sundermann v. Heinrich, 
284 N.W. 532 (Wis. 1939). 

* Hofmeister v. Hunter, 283 N.W. 330, 333 (Wis. 1939). 

*282 N.W. 36 (Wis. 1938). 
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Anna D. Paulsen, an insane person, in 1924 received twenty-five 
shares of bank stock appraised at $3,750, a non-legal investment un- 
der Section 320.01 of Wisconsin statutes. The guardian made no 
attempt to sell this stock till February 1929 on the eve of the re- 
cent economic collapse. Proof was given that sales of this stock had 
been made in 1927. The bank failed in 1932; the stock became 
worthless and the guardian paid a double liability assessment on 
this stock amounting to $2,739.12. The trial court allowed credit for 
the above amounts in favor of the guardian on the final account of 
the estate in 1935. The supreme court affirmed this decision. 

Despite the fact that the case record shows that two physicians 
testified that the ward had “permanent hallucinations” and was 
committed to an insane asylum in 1918 at the age of fifty years, and 
subsequently in 1920 was transferred to the asylum for the chronic 
insane, (and at the time of the final accounting in 1935 the ward was 
seventy years old and still in the asylum) the trial court found that 
the ward was a person of average, if not above average, intelligence, 
except as to the hallucinations, that the guardian was justified in 
holding her property intact expecting that she would recover and 
assume control over her property and that the guardian was not 
guilty of negligence or carelessness either in law or in fact in his 
administration of the trust. 

The high court pointed out that there are distinctions between 
the “rights, powers and duties” of a guardian and of a trustee, in- 
ferring that because a trustee has legal title to the property and the 
guardian has only possession and that a guardian’s powers are princi- 
pally statutory, that the guardian does not have the strict duty to 
convert non-legal investments as has the trustee.2 As far back as 
Brovan v. Kyle® a distinction between guardian and trustee had been 
recognized in that the trustee has legal title to the trust property 
whereas the guardian has not, but it had not been recognized that 
there existed any distinction as to their fiduciary duties.‘ Each 





*See note 7, infra. 

*166 Wis. 347, 165 N.W. 382 (1917). 

“The following guardianship cases hold that the duties and liabilities of a 
guardian to his ward are the same as those of a trustee to his cestui que trust: 
Lamar v. Micou, 112 U.S. 452, 5 Sup. Ct. 221 (1884) (guardian held to have 
right to sell ward’s personalty without court order where such sale is in the 
best interests of the ward) ; Smith v. Smith, 210 Fed. 947, 951 (D.C. Mont. 1914), 
aff'd. 224 Fed. 1 (C.C.A. 9th, 1915) (ward permitted to recover profits guardian 
received from personal use of ward’s funds) ; Johnson v. Loose, 201 Mich. 259, 167 
N.W. 1021 (1918) (wards were permitted to recover profits made by the guard- 
ian in the latter’s purchase of lands upon which the wards held a mortgage, 
and the court said, “he may not act for his own benefit; he must act for the 
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stands in a fiduciary relationship to his beneficiaries and it is quite 
universally recognized that the duties of a guardian in administering 
his trust estate are the same as exist between trustee and cestui que 
trust.5 The fact that the guardian does not have legal title does not 
mean he is not a fiduciary, and there is no reason for not placing the 
same duty on him as is placed on a general trustee.® 

The court recognizes that under Section 320.01 of Wisconsin 
statutes, which provides that both trustees and guardians must in- 
vest their trust funds in securities as specified therein, it is an undis- 
puted general rule that it is the duty of a trustee’ to convert non- 





benefit of the cestui que trust”); Taylor v. Calvert, 138 Ind. 67, 37 N.E. 531 
(1894) (the guardian ordered to pay over profits on lands to the ward where the 
latter held a mortgage interest in the lands in question) ; Boynten v. Dyer, 18 Pick. 
1 (Mass. 1836) (a guardian neglecting to place his ward’s funds at interest is 
personally liable for the amount of interest the funds would have earned had 
they been properly invested); Estate of Karlowski v. Gaudynski, 220 Wis. 45, 
264 N.W. 487 (1936) and Guardianship of Uggen, 224 Wis. 24, 271 N.W. 326 
(1937) (the guardian held liable for loss of funds where they were invested in 
non-statutory securities). In the two Wisconsin cases the court cites Estate of 
Fouks, 213 Wis. 550, 252 N.W. 160 (1934) (a case involving a trustee, indicating 
that the duties of a trustee and guardian are the same where it involves the ad- 
ministration of a trust fund); Abrams v. United States Fidelity and Guaranty 
Co., 127 Wis. 579, 106 N. W. 1091 (1906) (guardian held responsible for loss 
of ward’s funds where the former had delegated the duty to invest to an attorney) ; 
Duke of Beauford v. Berty, 1 P. Wms. 703, 24 Eng. Repr. 579 (1721) (the 
guardian held to have complete authority to direct the ward’s education) ; 
Mathew v. Brise, 14 Beav. 341, 51 Eng. Repr. 317 (1851) (a ward’s right to re- 
ceive profits collected by the guardian from the ward’s property is not barred 
by the statute of limitations but is treated as a trust fund held by a trustee). 
See Note (1925) 37 A.L.R. 559; McKinney, Trust Investments (2d ed. 1927) 12; 
Restatement, Trusts (1935) § 7 comment C: “The relation between a guardian 
and ward, like the relation between a trustee and beneficiary, is a fiduciary rela- 
tionship”, and § 2 (b), “a person in a fiduciary relation to another is under a duty 
to act for the benefit of the other as to matters within the scope of the relation.” 
(Italics supplied). 

*In Warren v. Union Bank of Rochester, 157 N.Y. 259, 51 N.E. 1036 (1898), 
the court states that the relation existing between guardian and ward is that of 
trustee and cestui que trust and applies rules governing trustees to guardians. 
See cases cited supra note 4. 

*In Higgins v. Chicago Title & Trust Co., 312 Ill. 11, 18, 143 N.E. 482, 
484 (1924), the court held that a “fiduciary relation is not limited to cases of 
trustee and cestui que trust, guardian and ward, attorney and client, nor other 
recognized relations, but it exists in all cases in which influence has been acquired 
and abused .. . ”; see also Niland et. al. v. Kennedy, 316 Ill. 253, 147 N.E. 117 
(1925). 

*The court in the principal case said that according to prior Wisconsin cases 
it has been held that, “it was the duty of a trustee, . . . to sell the securities of 
the trust which are not eligible for trust fund investment under Sec. 320.01 Wis. 
consins Statutes,” and the following cases were cited: In re Estate of George, 
225 Wis. 251, 270 N.W. 538 (1937); In re Estate of Grotenrath, 217 Wis. 109, 
258 N.W. 453 (1935); In re Estate of Fouks, 213 Wis. 550, 252 N.W. 160 (1934); 
In re Estate of Dreier, 204 Wis. 221, 235 N.W. 439 (1931); In re Estate of Allis, 
191 Wis. 23, 209 N.W. 945, 210 N.W. 418 (1926); In re Will of Leitsch, 185 Wis. 
257, 201 N.W. 284, 37 A.L.R. 547 (1924); Im re Guardianship of Uggen, 224 











July] NOTES AND COMMENTS 527 


legal investments coming into his hands into legal investments pro- 
vided for in this statute. This court had previously recognized in 
In re Guardianship of Farness® that this rule applied likewise to 
guardians under similar circumstances. However the court in the 
principal case specifically overruled the conclusions in the Farness 
case as to this point, declaring that in view of Section 319.29 of Wis- 
consin Statutes, which provides® that guardians may apply to the 
court for an order before selling any guardianship property, 


a guardian has neither the right nor the abstract duty to sell the 
personal property owned by his ward at the time of his appoint- 
ment in order to convert the proceeds into securities eligible for 
trust fund investment, under section 320.01. 


In effect, this rejected long recognized decisions of other jurisdic- 
tions that the duties in regard to converting non-legal investments 
by a guardian are similar to those of a general trustee.1° The court 
attempts to add strength to this conclusion by stating that 


it is consistent and in accord with the established status and 
limited powers of a guardian as a mere conservator of the ward’s 
property without title thereto, while it is theoretically in the 
custody of the court. 





Wis. 24, 271 N.W. 326 (1937). In the Uggen case, last cited, the court held that 
a certificate of deposit was an illegal trust fund investment for a guardian to hold 
and the court in the principal case, commenting on this case, said that when 
the guardian sold the certificate to obtain funds for expenses of his ward that 
he should not have reinvested them in certificates of deposit. In other words 
the court seems to require a conversion of such funds into legal investments and 
if the trustee fails to do so he is liable for any loss. It is difficult to discern any 
difference between requiring a guardian to convert a non-legal investment of a 
certificate of deposit and any other non-legal investment. 

*225 Wis. 383, 273 N.W. 522 (1937). 

*Section 319.29 Wis. Stats.: “Sale of personal property; investment of funds. 
The court, on the application of a guardian or of any person interested in the 
estate of any ward, after such notice to all persons interested therein as the court 
shall direct, may authorize or require the guardian to sell any personal property 
held by him as guardian, and to invest the proceeds of such sale and any other 
moneys in his hands in real estate or in any other manner that shall be most 
for the interest of all concerned therein; and the court may make such further 
orders as the case may require for managing, investing and disposing of the 
personal property in the hands of the guardian.” (Laws of 1933, c. 190 §74). 

“The following cases require a guardian to convert non-legal investments 
coming into their hands: Warren v. Union Bank of Rochester, 157 N. Y. 259, 
51 N.E. 1036 (1898); In re Yung’s Estate, 103 Misc. 358, 170 N.Y. Supp. 303 
(Surr. Ct. 1918); In re Hojackri, 168 Misc. 16, 5 N. Y. Supp. (2d) 106 (Surr. 
Ct. 1938); Mumford v. Rood, 36 S.D. 80, 153 NW. 921 (1913); In re Carlson’s 
Guardianship, 162 Wash. 20, 297 Pac. 764 (1931). See Note (1924) 37 A. L. R. 
559; Bogert, Trusts (1935) §686; Perry, Trusts (7th ed. 1929) 465. 
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The soundness of this conclusion is questionable. The property is con- 
sidered a trust in the hands of the guardian and it is his sole duty 
tu administer the trust.14 It seems logical that the statutory provision 
of Section 319.29 was meant to be a protection for the ward and not 
a defense for the guardian.’* It is doubtful that a “mere conservator” 
has power to make investments. However, it makes no difference 
whether. or not you call a guardian who holds property for his 
ward, a conservator, guardian, committee, or curator, or some other 
name ;!° the relationship between guardian and ward like the relation- 
ship between trustee and beneficiary is a fiduciary relationship’* and 
each is held similarly liable for a breach thereof. It would seem that 
a guardian, in line with prudent administration of his trust, should 
promptly dispose of a “double liability” investment even though he is 
but a “mere conservator.” 

It should be pointed out that the court does not impose any duty 
on the guardian to call the court’s attention to an illegal investment. 
The court attempts to fortify its position by declaring that, 


in the absence of such an order it is neither imperative for the 
guardian to sell the property, nor can he do so, or even be author- 
ized to do so as a matter of course; and that his holding or re- 
tention of the property for the ward does not constitute a viola- 
tion of his duty or negligence, as a matter of law, unless and until 
after the sale thereof has been authorized or directed by the court. 


In support of this conclusion the court cites seven cases’® from 
three jurisdictions having statutes similar to Section 319.29. Upon 





* Abrams v. United States Fidelity & Guaranty Co., 127 Wis. 579, 106 N.W. 
1091 (1906). ; 

“In Appeal of Samuel Royer, 11 Pa. St. 36, 41 (1849), the court said in a 
guardianship matter, “a fiduciary relation requires vigilance as well as honesty. A 
dead and sluggish calm—a supine negligence—is full of peril to the minor: it is 
often as fatal as positive dishonesty.” In re Thomas Estate, 26 Colo. 110, 56 Pac. 
907 (1899), the court held, “The liability of the conservator for failure to invest 
the trust funds in the absence of a specific statute, should not depend primarily 
upon obtaining an order to make an investment (because if it did, the tempta- 
tion would ever be present to neglect obtaining it). . .” 

* Restatement, Trusts (1935) § 7 comment d: “The rules applicable to guar- 
dianship are applicable whether the guardian is called guardian, conservator or 
committee, or curator, or is called by some other name. They are applicable 
whether the ward is an infant, a lunatic, or a person judicially declared a spend- 
thrift, or otherwise lacking in legal capacity.” (Italics supplied). 

“See cases cited supra note 5. 

™“ Bates v. Dunham, 58 Iowa 308, 12 N.W. 309 (1882) ; McCutchen v. Roush, 
139 Iowa 351, 115 N.W. 903 (1908) ; Hendrix v. Richards, 57 Neb. 794, 78 N.W. 
378 (1899); In re O’Brien’s Estate, 80 Neb. 125, 113 N.W. 1001 (1907); Wilkins 
v. Deal, 128 Neb. 78, 257 N.W. 486 (1934); Coe v. Nebraska Building & Invest- 
ment Co., 110 Neb. 322, 193 N.W. 708 (1903); Bohanan v. Riddle, 145 Okla. 
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examination of these cases it seems that they do not support the 
court’s proposition; but on the contrary, they hold that where a 
guardian has already sold part of the ward’s property without a 
prior authorization from the court, the ward may declare the sale 
void, and that a guardian must apply to the court for such orders 
before making a sale. 

It is also important to note that Section 319.29 was enacted in 
1848, and that Section 320.01 came into being originally in 1903. 
Therefore, in the latter year the legislature deemed it advisable to 
protect more thoroughly funds held by a guardian, and it does not 
seem logical that the earlier statute, which merely provides for an 
order before sale, should now be declared to modify or weaken the 
very purpose for which the later statute was passed. The question 
is—should a fiduciary get rid of a bad investment? A trustee must ;1¢ 
then why shouldn’t a guardian be required to do the same? Strong 
and convincing authority holds that the duties of a guardian are the 
same as those of a trustee. Therefore a guardian who fails to convert 
non-legal investments within a reasonable time after receiving them 
is liable as is a trustee.!7 


It is far more consistent with reason that strict liability for 
failure to convert non-legals be imposed on a guardian’® than on a 





301, 293 Pac. 1031 (1930); the question in these cases as to the duty of the 
guardian to sell, was not in issue. The courts declared that where there fs 
a sale unauthorized by the court, the ward could declare it void. By the great 
weight of authority under statutes similar to §219.29 the guardian is not re- 
quired to obtain a court order before selling personalty but he merely protects 
himself from liability for loss by doing so in case the investment proves to 
have been ill advised. See collection of cases to this effect in Note (1937) 
108 A.L.R. 936. 

“See cases cited supra note 7. 

“The fact that the opening paragraph of $320.01 uses the words, “Guardians 
and trustees ... invest the funds of their trusts” does not, in the author’s 
opinion, attempt to draw any distinction between cash funds and assets in general. 
The most reasonable construction of the statute would include all the agsets of 
the trust estate. Any other interpretation would lead to a practical nullification 
of the entire chapter on trust fund investments. Since it is admitted that under 
this section trustees must convert non-legal investments to conform with pro- 
visions of this statute then it certainly follows that since the statute also re- 
quires specifically that guardians must invest their funds as provided therein, 
it seems illogical that any distinction in this respect be made between investments 
by a guardian and those made by a trustee. 

* In re Carlson’s Guardianship, 162 Wash. 20, 28, 297 Pac. 764, 767 (1931). 
The court said, “It is true a guardian is not an insurer of the safety of the funds 
of his ward, but the courts require a more jealous guarding of the interests of 
such helpless persons than those of other beneficiaries of trusts.” See McKinney, 
Trust Investments (2d ed. 1927) 12: “All guardians are trustees in the strictest 
sense of the word. In fact they are perhaps more closely governed in their 
work by statutes and decisions than trustees in general. At least a reading of 
the various laws relating to the duties and liabilities of guardians in all their 





aes 








530 WISCONSIN LAW REVIEW [Vol. 1939 


trustee, simply because the ward is generally an incompetent person 
and not able to look out for his own interests as a cestui is fre- 
quently able to do. 


SHERMAN O. Morris 


Torts—NEGLIGENCE—EQuaL NEGLIGENCE AS A MATTER OF 
Law—Under the Wisconsin comparative negligence law! contribu- 
tory negligence no longer bars recovery, but plaintiffs may recover 
if their negligence is less than that of the defendant. A marked 
change in the administration of the statute seems to be evidenced 
by several recent decisions of the supreme court in which it has re- 
versed a jury verdict for plaintiff and held that as a matter of law 
plaintiff’s negligence was at least equal to defendant’s, thus denying 
recovery. 

The first case in which this step was taken was decided in 1935,? 
but as will be seen the circumstances were of a peculiar character, 
and the case is easily distinguishable from others in the field. The 
first significant instance of such a ruling occurred in 1936;* the 
next in 1937.4 But in the short space of four months, beginning 
with November, 1938, no less than five cases are reported in which 
the supreme court compared the negligence as a matter of law.® 
These five cases obviously present either an extreme coincidence or 
indicate a decided shift of approach to the problems of comparative 
negligence. 

It shall be the purpose of this note to discuss these cases in the 
light of earlier decisions on the subject in an attempt to discover 
what, if any, new legal principles may have been enunciated. 


Cases before the comparative negligence statute. While compar- 
ative negligence as we know it today did not come to Wisconsin until 
1931, it must be remembered that a form of it did exist under the 
statutes regulating the liability of railroads to their employees.® It 
is interesting to note that in the first case in which the problem of 





activities indicates that legislative assemblies and courts are jealous in their care 
of infants and unfortunates.” 

* Wis. Stat. (1937) $331.045. 

* Zenner v. C. M. St. P. Minn. & O. Ry., 219 Wis. 565, 262 N.W. 581 (1935). 

* Kilcoyne v. Trausch, 222 Wis. 528, 269 N.W. 276 (1936). 

“Grasser v. Anderson, 224 Wis. 654. 273 N.W. 63 (1937). 

* Burant v. Studzinski. 282 N.W. 3, 128 (Wis. 1938) ; Sikora v. Great Northern 
Ry. Co., 282 N.W. 588 (Wis. 1938) ; Hustad v. Evetts, 282 N.W. 595 (Wis. 1938) ; 
Peters v. C. M. St. P. & P. Ry., 283 N.W. 803 (Wis. 1939); Geyer v. Milwaukee 
R. & L. Co,, 284 N.W. 1 (Wis. 1939). 

* Wis. Stat. (1937) §192.50 (3). 
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equal negligence as a matter of law was presented, the court held that 
the question was for the jury, but specifically asserted its right to de- 
cide the problem when only one inference could be drawn from the 
facts.’ The first case in which the court reversed a jury and held for 
the defendant was marked by a vigorous dissent by Chief Justice 
Winslow, Justice Siebecker concurring; but they as well as the 
majority recognized the court’s power to act as it did, differing solely 
as to the exercise of the power in that particular case.* But one 
other case is to be found under this railroad employees statute in 
which the jury verdict was upset and the complaint dismissed by 
the court.° While the court has paid its respect to these early cases 
by citing them as authority for its actions under our present general 
statute, they have but historical importance in the light of the great 
mass of recent cases and merit no further attention here. 


Early decisions under our present statute. The first case to reach 
our court under the new comparative negligence law was Brown v. 
Haertel.© In that case the jury had absolved the plaintiff of negli- 
gence while holding the defendant for negligence as to speed and 
failure to yield the right of way. The supreme court reversed the 
jury finding by holding plaintiff guilty of failure to maintain a proper 
lookout. But, although the court specifically maintained its right 
to dismiss the complaint by finding that plaintiff’s negligence was at 
least as great as defendant’s as a matter of law, it declined to do 
so here, remanding the case for a new trial. In this case we meet 
for the first time (here as dicta) the proposition that only when 
the negligence of the parties is of the same type, both guilty of 
negligence as to speed, for example, will the court decide the case 
as a matter of law. 

That equal negligence as a matter of law will be ruled only when 
there is similar negligence as a matter of type was, however, clearly 
the basis of the next decision to emanate from the court. In McGuig- 
gan v. Hiller Bros. defendant’s truck was not properly equipped 
with side lights under the statute. But both the trial and appellate 
courts found as a matter of law that plaintiff (who collided with 
the truck going in the opposite direction) was negligent in being on 
the left-hand side of the street, the truck being in its proper place on 
the right. On these facts, the trial court directed a verdict for the 





*Zeratsky v. C. M. & St. P. Ry., 141 Wis. 423, 123 N.W. 904 (1909). 
®Dohr v. Wisconsin C. Ry. Co., 144 Wis. 545, 129 N.W. 252 (1911). 
*Lese v. C. & N.W. Ry., 154 Wis. 547, 143 N.W. 676 (1913). 

“210 Wis. 345, 244 N.W. 630 (1932). 

™ 209 Wis. 402, 245 N.W. 97 (1932). 
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defendant, holding plaintiff’s negligence to be at least equal to de- 
fendant’s. But the appellate court, speaking through Justice Wick- 
hem, remanded the case for a new trial, saying: 


The negligent acts differ in kind and quality, and we know of no 
legal yardstick by which we can classify, evaluate, and compare 
them.!? 


The case of Paluczak v. Jones,* which arose very shortly there- 
after, adds little to the already expressed views in the Brown and 
McGuiggan cases. Here the jury finding that the plaintiff was free 
of negligence and the defendant was guilty of failure to stop for an 
arterial was reversed, the court holding against the plaintiff on the 
question of speed. The defendant-appellant requested that the court 
dismiss the complaint on grounds of equal negligence, but the case 
was remanded for a new trial. 

The case of Cameron v. Union Automobile Insurance Co.,'* 
decided in 1933, is interesting because of the attitude of the trial 
court. In this case the jury returned a verdict that the negligence of 
the plaintiff for driving into the rear of defendant’s truck was twenty 
per cent of the whole. According to the supreme court, 


The learned trial judge, although apparently of the opinion that 
(plaintiff’s) negligence was as great as that of the (defendant) 
considered that the question of comparative negligence was for 
the jury and that the jury’s findings should stand.” 


Justice Fowler’s opinion goes on to refer to the early railroad cases on 
both sides of the question, but makes no further mention of their 
bearing on the case at bar, except that by affirming the judgment he 
indicated the court’s affirmance of the jury’s findings. There is 
nothing in the opinion to serve as a guide for future trial judges 
placed in a similar position. 

The next case, Engebrecht v. Bradley,’* is noteworthy in that 
the court again reiterates that similarity of type of negligence is 
essential before the case will be decided as a matter of law. The jury 
found that the plaintiff, who hit the negligently unlighted car of the 
defendant, was himself negligent for lack of lookout and control. 
But a seventy-five, twenty-five verdict for plaintiff was returned, 





“Id. at 407, 245 N.W. at 99. 
* 209 Wis. 640, 245 N.W. 655 (1932). 
* 210 Wis. 659, 246 N.W. 420 (1933). 
“Id. at 664, 246 N.W. at 422. 
211 Wis. 1, 247 N.W. 451 (1933). 
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and the court declined to disturb it on appeal, for as Justice Fair- 
child’s opinion put it: 


Necessarily these acts differ in quality and the judgment of the 
jury under circumstances such as these is controlling.1* 


This doctrine, far from being extended up to this point, was 
limited in 1934 in Schmidt v. Leary.® The jury found both drivers 
negligent on grounds of speed, lookout, management, and control. 
Plaintiff's husband was found negligent also for entering the inter- 
section against the stoplight. All his negligence was held properly 
imputable to the plaintiff on grounds of agency. The jury returned a 
ninety per cent verdict for plaintiff, but the case was remanded be- 
cause no question was submitted as to the comparative negligence of 
the two drivers. It should be noted that there the elements of neg- 
ligence were similar, except that plaintiff’s driver was negligent in one 
additional respect; but the court declined to rule on the case as a 
matter of law because “the degrees of the negligence of the parties in 
the several respects may have differed widely.”!® 

In the next case”® the opinion indicated a broader field for the 
exercise of this power. Defendant railroad was found negligent by 
the jury for excessive speed and for failure to sound its warning bell. 
The trial court found plaintiff contributorily negligent as a matter 
of law, and the jury brought in an eighty-five per cent verdict for 
plaintiff. The injury occurred while the plaintiff was walking through 
the freight yards with his back to the train; hence on appeal the 
supreme court held that as a matter of law defendant’s speed was 
not a proximate cause of the injury. That ruling necessitated a new 
trial to reassess the percentages. The court added that in a proper 
case it would 


set aside a jury’s finding and order a new trial when it appears 
that the percentages fixed are grossly disproportionate’ under 
the evidence.?? 


Bent v. Jonet®® and Doepke v. Reimer,** the next two cases to be 
decided under the statute, presented no new problems on the question 





Id. at 5, 247 N.W. at 453. 

%* 218 Wis. 587, 252 N.W. 151 (1934). 

Id. at 591, 252 N.W. at 153. 

»® Hammer v. M. St. P. & S.S.M. Ry., 216 Wis. 7, 254 N.W. 124 (1934). 
™ Italics supplied. 

2216 Wis. at 11, 254 N.W. at 126. 

213 Wis. 635, 252 N.W. 290 (1934). 

*217 Wis. 49, 258 N.W. 345 (1935). 
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of equal negligence. The court reiterated that only in rare cases (so 
far since the new statute, none) would it reverse a jury and decide 
the point as a matter of law. 

In 1935, for the first time, the court reversed the jury and dis- 
missed the complaint on the ground that plaintiff’s negligence was at 
least as great as defendant’s.2> The circumstances of this case, how- 
ever, were so peculiar as not to weaken the previously unbroken 
chain. The jury found that plaintiff and defendant, a railroad com- 
pany, were both negligent, ruling that the latter failed to sound its 
bell and whistle. They accordingly allocated sixty per cent of the 
actionable negligence against the railroad. The trial court ruled that 
there was no evidence of negligence on the part of the defendant, and 
rendered judgment against plaintiff who appealed. The supreme court 
said that there was no evidence that defendant failed to blow its 
whistle. The sixty-forty allocation must accordingly be reversed, but 
instead of remanding for a new trial, the court decided that the 
whistle element must have accounted for at least ten of the jury’s 
sixty per cent, thus rendering the negligence of plaintiff at least as 
great as that of defendant. Dismissing the complaint, the court said: 


It must be apparent that the cases in which this power may 
properly be exercised will be extremely few. This is due to the 
general absence of any yardstick by which the jury’s conclusion 
may be checked.74 


The practice in this case, in other words, differs from that in 
the Hammer* case only in that the percentages here were sixty- 
forty rather than eighty five-fifteen. A somewhat later case, Johnson 
v. Hasslinger,** illustrates the same procedural point. The jury there 
held for plaintiff eighty-twenty, but the supreme court reversed them 
on one point of defendant’s negligence and remanded the case for a 
new trial. The necessity for this is apparent, and on theoretical 
grounds the sixty-forty case cannot be criticized, although the jury 
might as a practical matter have assessed the same percentages re- 
gardless of the whistle. 

Early in 1936 the court, speaking this time through Justice Nel- 
son, reiterated its apparently well-settled rule. In the Brennan case*® 
he said: 





* Zenner v. C. St. P. Minn. & O. Ry., 219 Wis. 124, 262 N.W. 581 (1935). 
* Id. at 131, 262 N.W. at 584. 

See note 20, supra. 

*% 223 Wis. 239, 270 N.W. 52 (1937). 

* Brennan v. C.M. St. P. & P. Ry., 220 Wis. 316, 265 N.W. 207 (1936). 
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Where the negligence of the parties differs in kind and quality 
this court will not attempt to classify, evaluate, and compare 
them. 


Wisconsin’s legal authorities seemed justified in regarding that doc- 
trine as established.** 

The trend in the recent decisions. The case of Kilcoyne v. 
Trausch,®? decided later in 1936, was, with the exception of the 
aforementioned sixty-forty case, the first instance of the court’s re- 
versing a jury and finding at least equal negligence as a matter of law. 
The case involved an intersection collision and the jury found de- 
fendant negligent as to lookout and failure to yield the right of way. 
The supreme court, reversing, found plaintiff negligent for failure to 
yield the right of way since defendant was entirely within the inter- 
section when hit, and also found that plaintiff violated the speed limit 
by being unable to stop his car in half the distance within which he 
was able to see approaching traffic. However, the court specifically 
affirmed the jury’s finding that defendant was, and plaintiff was not, 
negligent with regard to lookout. In short, this was not a case of sim- 
ilar negligent acts. Nevertheless, the court in a unanimous opinion 
written by Justice Fritz rendered judgment dismissing the complaint, 
saying that “in view of the nature and obvious consequences of the 
negligence chargeable to each”®* plaintiff’s negligence was at least 
fifty per cent of the whole. The court added that plaintiff’s negligence 
was still operative after defendant’s so that the latter’s negligence did 
not render the collision inevitable.™ 

The next case on the subject to come before the court, Grasser v. 
Anderson, was similarly disposed of. Plaintiff and defendant were 
driving in opposite directions on the same street, and plaintiff turn- 
ing left at an intersection was hit in the rear by defendant’s right 
front fender. The jury found plaintiff negligent on lookout and 
right of way counts, but found against defendant on speed, lookout, 
management, control, and right of way, returning a ninety-five per 
cent verdict for plaintiff. The trial court changed the jury’s answer 
to find the plaintiff alone negligent on the right of way count, and 
added that plaintiff was negligent as to management and control. 
The trial judge decided that plaintiff’s negligence was at least fifty per 





7d. at 323, 265 N.W. at 209. 

™ Whelan, Comparative Negligence, 1938 Wis. L. Rev. 465, 467-8. 
222 Wis. 528, 269 N.W. 276 (1936). 

7d. at 538, 269 N.W. at 280. 

“See note 37, infra. 

** 224 Wis. 654, 273 N.W. 63 (1937). 
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cent of the whole and entered judgment accordingly. The supreme 
court voiced its agreement on the right of way question and then 
said : 
The consequent failure to afford (defendant) a reasonable oppor- 
tunity to avoid the collision was clearly the predominating cause 
thereof ; and rendered it inevitable to such an extent that it was 


more attributable to (plaintiff’s) negligence than the negligence 
of (defendant) .** 


This statement and the closing argument in the Kilcoyne case look 
like a “last clear chance on behalf of defendant” doctrine.** The 
passage just quoted from the Grasser case also indicates a question- 
able interpretation of the comparative negligence statute. The court 
is obviously comparing degrees of causation, and not merely degrees 
of actionable negligence.** The Grasser case is also noteworthy for 
its failure to mention the doctrine of similar negligence. 

The tendency to find equal negligence as a matter of law was ap- 
parently checked early in 1938 in the case of Calloway v. Kryzen.®® 
Plaintiff ran into defendant’s truck which was parked on the high- 
way. The lower court, possibly with an eye to the Kilcoyne and 
Grasser cases, nonsuited plaintiff, holding him at least fifty per cent 
liable as a matter of law. But the supreme court declared that evi- 
dence that the defendant’s truck was not disabled and could have been 
moved should have sent the case to the jury. To buttress this opinion, 
justice Nelson pointed out that the negligent acts were of different 
types. A vigorous dissent by Justice Fairchild was all that remained 
of the two previous cases. 

Beginning in November, 1938, however, with Burant v. Stud- 
zinski® the new trend began in earnest. Plaintiff walked in front of 
defendant’s car as it began to move. The jury found plaintiff negli- 
gent in stepping in front of the truck, found both negligent as to look- 
out, and absolved defendant from negligence in moving forward. 
The trial court held the latter finding to be against the preponderance 





Id. at 662, 273 N.W. at 66. 

* For a criticism of the court’s tendency in this direction, see Campbell, Duty, 
Fault, and Legal Cause, 1938 Wis. L. Rev. 402, 424-5. 

™ Under the original railroad employees comparative negligence law, the legis- 
lature specifically provided that the question of the relative degrees of causation 
be submitted to the jury. Laws of 1907, c. 254. By the omission of such a pro- 
vision in our present statute it would seem that the legislature intended that 
when causal negligence of both parties be found, only the degrees of such negli- 
gence and not the degrees of causation should be compared. 

"279 N.W. 720 (Wis. 1938). 

“ 282 N.W. 3, 128 (Wis. 1938). 
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of the evidence, but for some peculiar reason neglected to change the 
jury’s seventy-five per cent verdict for plaintiff. The supreme court 
restored the jury findings and then reversed both trial court and 
jury by finding at least fifty per cent negligence against the plaintiff. 
The court noted that both were negligent as to lookout but that plain- 
tiff’s additional negligence in stepping in front of the truck tipped the 
scales against him. Here for the first time the similar negligence 
doctrine was put into affirmative effect. However, on rehearing 
the court discovered that perhaps defendant failed to blow his horn 
and therefore remanded the case for new trial. 


Shortly thereafter the case of Sikora v. Great Northern Ry. Co.* 
came before the court. The jury found the defendant negligent on 
several counts including lookout. Plaintiff was found negligent 
solely on grounds of lookout and that was declared not to be a 
proximate cause of his injuries. The jury brought in an eighty-five 
per cent verdict, but owing to the absence of proximate causation, the 
trial court rendered a hundred per cent judgment. The supreme court 
in an opinion by Justice Martin reversed the finding that plaintiff’s 
negligence was not a proximate cause of his injuries. Now, by the 
reasoning in the Burant case, both parties being negligent as to look- 
out and defendant in several other respects besides, it would seem by 
the court’s own logic that defendant must be over fifty per cent negli- 
gent. And the jury had been considering the identical items which the 
court was considering and had found plaintiff only fifteen per cent 
negligent. Nevertheless, the court said: 


The conceded facts in the instant case and the jury’s finding that 
both parties were guilty of negligence present a situation where it 
becomes the duty*? of the court to exercise its power and consider 
the relative negligence of the parties.** 


Judgment was rendered dismissing the complaint. 

On the same day the court decided Hustad v. Evetts.** Alighting 
from the left door of his milk wagon, plaintiff was struck by de- 
fendant’s car traveling in the direction plaintiff’s wagon was heading. 
The jury found defendant negligent as to speed, lookout, and man- 
agement, and held plaintiff negligent for alighting as he did. Seventy- 
five per cent of the negligence was charged against the defendant. 
On appeal the majority of the court, speaking through Justice Fowler, 





“282 N.W. 588 (Wis. 1938). 
“Italics supplied. 

#282 N.W. at 591. 

“282 N.W. 595 (Wis. 1938). 
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admitted that the jury might have found plaintiff free of negligence, 
but that if plaintiff was negligent at all, it was at least fifty per cent 
of the total. Here again the rule of the Burant case would have 
brought a directly contrary result, since both were negligent as to 
lookout and defendant as to speed and management in addition. As 
the dissent, written by Justice Fairchild and concurred in by Justice 
Martin, who had just presented the Sikora opinion, pointed out, it 
would seem that as long as there was a jury question over the fact 
of plaintiff’s negligence, surely there should be a question over the 
degree. In any event, this case represents an extreme departure from 
the earlier doctrines that the court had laid down on this subject. 

The trend in the direction of greater exercise of the court’s power 
apparently continued in the next case on the point, Peters v. C. M. 
& St. P. Ry. Co., ® decided early in 1939. Plaintiff was struck 
crossing defendant’s tracks, and the jury assessed seventy-five per 
cent of the negligence against the defendant for failure to sound its 
signal and for failure to keep a proper lookout. Plaintiff’s negligence 
consisted of his failure to see the oncoming car. The court reversed 
the jury and dismissed the complaint. Here as in the Hustad opin- 
ion there is a suggestion that plaintiff’s failure to keep a proper 
lookout when he does not have the right of way will weigh very 
heavily with the court. The opinion also states that the railroad’s 
negligence was “comparatively slight”.“© Under the Wisconsin defi- 
nition that slight negligence is not actionable, this may, if we wish to 
interpret the court strictly, mean that there was no actionable negli- 
gence on the part of the defendant. The tenor of the Chief Justice’s 
opinion would seem to indicate that was what the court felt to be the 
case here, and if so, the decision is obviously correct. 

Shortly thereafter, for the fourth successive time and the sixth 
time in the last seven cases in which the point had been urged, the 
court again decided the issue of comparative negligence as a matter 
of law. Geyer v. Milwaukee Railway and Light Co.“ involved an 
intersection collision between a bus and passenger automobile. The 
jury found both negligent as to lookout and added that the bus was 
speeding, permitting the plaintiff a seventy-five per cent recovery. 
The court declared that there was no evidence to sustain the speed 
finding which in its view was included in negligent lookout under 





“283 N.W. 803 (Wis. 1939). 
“ 283 N.W. at 804. 
“284 N.W. 1 (Wis. 1939). 





rn, 5 


>——~> 





—  —— ~._ ——— 


-—~>» 


July] NOTES AND COMMENTS 538 


these facts.*® Accordingly, the negligences were similar and the 
court disposed of the case instead of remanding it. It is significant 
to note that the court did so almost as a matter of course, making no 
apologies and citing no cases, but assuming that its power and the con- 
ditions under which it would be exercised were both well established. 

In the one subsequent case in which the point was raised, Hans- 
berry v. Dunn,* the court declined to upset the jury’s findings. Plain- 
tiff and defendant were found negligent in identical respects—look- 
out, speed, management, control, and traveling on the wrong side of 
the road. Defendant, who was charged with fifty-five per cent of the 
negligence, asked that the court rule them at least equal as a matter 
of law. This would have necessitated overruling Schmidt v. Leary,®° 
which the court declined to do, although, as we have seen, it had vir- 
tually done so sub silentio in the past. In an opinion by Justice Wick- 
hem, the court went to some length in an attempt to clarify its po- 
sition, saying that the balancing of similar acts of negligence was 
more apt to be done on questions of speed, lookout, or statutory vio- 
lations, than on management and control questions. The court ex- 
pressly repudiates the idea that it ever applies a rule of thumb to 
these cases, and reiterates (with questionable accuracy in view of the 
recent cases)5! that it exercises its power only rarely. 

Conclusion. The treatment of the peculiar problems of compar- 
ative negligence is undergoing development. After all the statute is 
only eight years old. It seems apparent that the court is going to ex- 
ercise its power to compare the negligence of the parties itself far 
more often than it indicated it would during the early years. The sim- 
ilar negligence doctrine is apparently only one, and a minor one, of 
the court’s tools in approaching these cases. When the negligence is 
similar in only one respect and the only additional item is charged 
against the plaintiff, the court is more apt to decide the case as a 
matter of law than it is when there are several grounds of similarity. 





“ The court in this case seems to have gone slightly astray on the question of 
when negative testimony will raise an issue of fact. A material point in assessing 
the negligence was the disputed presence of a third car, which legitimately dis- 
tracted the bus driver. Several witnesses for plaintiff testified that they saw no 
third car, but the court, citing the Zenner 60-40 case to the effect that negative 
testimony would not raise the issue against disinterested positive testimony, re- 
versed the trial court for permitting the case to go to the jury. A careful read- 
ing of the Zenner and other Wisconsin cases on the point indicates that the trial 
judge was correct since the “negative witnesses” were in a position to form a re- 
liable, even though negative, judgment. 

“284 N.W. 556 (Wis. 1939). 

See note 18, supra. 

"A check of the memorandum decisions would be necessary to get a com- 
plete picture of the court’s practice in this field. 
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This appears to be illogical, for there is no more reason to rule 
equality on one than on two or three counts of similar negligence. 
Another very heavy factor in the court’s judgment seems to be the 
question of lookout on the part of one not having the right of way. 

It is difficult to account for the court’s change. It is not, as in the 
case of other courts, a matter of new justices causing a reversal of 
approach, for there has been but one appointment since the statute 
went into affect, and almost all of the justices have written opinions 
on both sides of the question. It is more likely due to a dissatisfac- 
tion on the part of the court with jury verdicts for plaintiffs, just 
as was true under the old contributory negligence rule. Juries are 
taking advantage of the statute to assess negligence against the plain- 
tiff but still permit recovery. In the days when contributory negli- 
gence was a bar, juries were reversed for finding none. Now they 
are reversed for finding less than fifty per cent. In both cases it may 
be that the decisive factor is the extent of the court’s feeling that the 
plaintiff should not recover. It may well be wondered whether these 
cases would have been decided differently even if the legislature re- 
quired seventy rather than fifty per cent negligence by plaintiff be- 
fore he would be denied recovery. Logically, of course, it seems 
far easier to justify reversing a jury for an erroneous finding of 
negligence or causation then it is to justify a reversal and dismissal 
of the action for an erroneous assessing of percentages. 

Freperick U. REEt 
RicHarp H. Hastincs 


FRAUDULENT CONVEYANCES—EFFECT OF A RECONVEYANCE BY 
THE FRAUDULENT GRANTEE—The principle has been firmly estab- 
lished in the law of creditors’ rights that a fraudulent conveyance, 
fraudulent in law or in fact as to the grantor’s creditors, while 
voidable by such creditors, conveys to the fraudulent grantee a good 
title which cannot be impeached by the grantor. Although the fraud- 
ulent grantee’s title may be based upon a transaction in which he 
solemnly pledged that he would reconvey upon the grantor’s re- 
quest, the courts will refuse their aid to the grantor when he is 
seeking to enforce this promise; they will leave the parties where 
they have placed themselves by the fraudulent conveyance, with a 





* Davey v. Kelley, 66 Wis. 452, 29 N.W. 232 (1886); Jandle v. Juziekiewicz, 
195 Wis. 258, 218 N.W. 593 (1928); Glenn, Fraudulent Conveyances (1931) $114. 
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good title remaining in the fraudulent grantee, subject to attack 
only by the defrauded creditors of the grantor. 


The principle that a collusive contract binds the parties to it 
is a principle which commends itself no less to the moralist than 
to the jurist, for there is no obligation on anyone to extract a 
rogue from his own toils. On any other principle a knave might 
gain, but could not lose, by a dishonest expedient, and inducements 
would be furnished to unfair dealing, if the law were to repair 
the accidents of an unsuccessful trick. A fraudulent grantee, 
therefore, is allowed to retain the property, not for any merit of 
his own, but for the demerit of his confederate, in accordance 
with a wise and liberal policy which requires that the conse- 
quence of a fraudulent experiment shall be made as disastrous 
as possible. The law endeavors to environ a debtor with all possi- 
ble perils and make it appear that honesty is the best policy.” 


A distinct question arises, however, where the original fraudu- 
lent grantee voluntarily reconveys to his grantor or to a person des- 
ignated by the grantor. The effect which is given to such a recon- 
veyance is dependent in large measure upon the parties who are 
affected by the transaction. 


Effect of Reconveyance as Between Grantor and Grantee. The 
simplest situation is that in which the only parties involved are the 
grantor and grantee, where the rights of third parties have not in- 
tervened or are not being urged. In such a case, where the fraudulent 
grantee, pursuant to his promise in the original transaction, volun- 
tarily reconveys the property to his grantor, there can be no valid 
objection to holding the grantee to his reconveyance and denying to 
him (the original grantee) any rights to reclaim the property. While 
the cases are few in which the sole issue, after the reconveyance, 
arises between the original grantee and his grantor (or the grantor’s 
privies in title), they are unanimous in their declaration that the re- 
conveyance is binding upon the original grantee.® 





? Bump, Fraudulent Conveyances (4th ed. 1896) §432. See also Glenn, of. 
cit. supra note 1, §§117, 118, 119, 121, for a discussion of the question of whether 
the executory features of a fraudulent contract can ever be enforced. 

* Fargo v. Ladd, 6 Wis. 106 (1857); Cartledge v. McCoy, 98 Ga. 560, 25 
S. E. 588 (1896); Knight v. Dalton, 72 Kan. 131, 83 Pac. 124 (1905); Olson v. 
Peterson, 88 Kan. 350, 128 Pac. 191 (1912); Matthews v. Buck, 43 Me. 265 
(1857) ; Gould v. Hurley, 75 N. J. Eq. 512, 73 Atl. 129 (1909); Moore v. Living- 
ston, 14 How. Pr. 1 (N. Y. 1857); cf. McCann v. Commissioner of Internal 
Revenue, 87 F. (2d) 275 (C.C.A. 6th, 1937) (holding the reconveyance to be 
valid so that the reconveyed property is not taxable under the federal estate 
tax as part of grantee’s estate, nor as a gift made in contemplation of death, 
since the moral obligation to reconvey is a full consideration for the reconveyance). 
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The courts of equity which, sometimes with reluctance, would 
decline aid to the fraudulent grantor in regaining his property, seize 
with unconcealed delight upon such an opportunity to aid him in 
keeping his property once it has been restored to him without their 
aid, and they seize with no less delight the opportunity to constrain 
the grantee to his “high moral duty” to reconvey. 

While all of the cases reveal the desire to restore the parties 
to their former position, where no third parties’ rights have inter- 
vened, the reasons which are given for sustaining the reconveyance 
against attack by the grantor are varied. Some courts, looking 
upon the whole transaction as part of one fraudulent scheme, will 
apply to the reconveyance the same rule which they applied to the 
original conveyance ; they will leave the parties where they have placed 
themselves and will not aid the grantee in regaining the legal title 
which he gained by the fraudulent transaction and which he lost again 
by performing his portion of the same transaction. Other courts have 
treated the reconveyance as a desirable rescission of the original 
fraudulent contract, and where no intervening rights have attached, 
as washing away the taint of fraud in the original conveyance. 
Thus in the early case of Matthews v. Buck* the grantor had “sold” 
his cows to the grantee in an effort to defeat his creditors. Later, at 
the grantor’s request, the grantee returned the cows. Then the 
grantor leased the cows to the grantee in a bona fide transaction. 
The grantee then proceeded to claim the cows as his own, attempt- 
ing to set up the original fraudulent transaction as a bar to the gran- 
tor’s title. The court, in holding that the reconveyance had the effect 
of restoring full title to the grantor, said: 


No reason is perceived why parties who have made a contract 
in fraud of the rights of creditors, should not be permitted 
subsequently to rescind such contract in all cases before the 
rights of attaching creditors or subsequent purchasers have in- 
tervened, and where such existing rights are not affected thereby. 
A rule of law which should prevent them from doing so would 
be manifestly unjust, and tend greatly to the perpetuation of 
such frauds. Notwithstanding such contract is valid between 
parties, still, if they voluntarily rescind it, no disability will 
attach, by reason of any previous fraud, to any subsequent ar- 
rangement of theirs in regard to the same property, so as to 
render it invalid . . . provided the rights of third persons had 
not then attached. 





*43 Me. 265, 268 (1857); cf. Johnston v. Jickling, 141 Iowa 444, 119 N.W. 
746 (1909). 
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If the grantee insists that he has received no consideration for 
his reconveyance, the courts are quick to reply that the moral obliga- 
tion constitutes a full and sufficient consideration for such reconvey- 
ance,® or that no new consideration is required for the reconveyance.® 

The same result, holding the reconveyance to be binding upon 
the parties, naturally follows where the reconveyance is made to a 
third party, usually a purchaser or donee of the original grantor, at 
the grantor’s direction.’ Such a reconveyance, being based upon a 
moral obligation analagous to a trust obligation, is binding upon the 
fraudulent grantee, notwithstanding that he reconveyed during in- 
fancy and without new consideration; he will not be heard to dis- 
affirm the reconveyance or to question its validity.* 

As long as no stranger to the fraudulent transaction is harmed 
thereby, it seems clear that the result reached by the courts is de- 
sirable; that the reconveyance and restoration of the original status 
should be viewed with favor, since it restores to the grantor his 
property, without requiring him to base his claim on his original 
fraud.® 


Effect of Reconveyance As Between Grantor and Creditors of 
Grantee. It is well settled that so long as title remains in the frau- 
dulent grantee the property may be taken for the debts of the grantee 
as against the claims of the grantor.° The only real conflict in the 
decisions arises when the creditors of the grantee seek to follow 
the property into the hands of the grantor after it has been recon- 
veyed to him. 

The weight of authority, numerically at least, appears to hold 
that the creditors of the grantee, until they have actually perfected 
a lien against the particular property, will not be heard to object to 
the grantee’s performance of his moral obligation to reconvey.™ 





*Olson v. Peterson, 88 Kan. 350, 128 Pac. 191 (1912); Biccochi v. Casey- 
Swasey Co., 91 Tex. 259, 42 S. W. 963 (1897); cf. McCann v. Commissioner of 
Internal Revenue, 87 F. (2d) 275 (C.C.A. 6th, 1937). 

*Cartledge v. McCoy, 98 Ga. 560, 25 S.E. 588 (1896). 

"Olson v. Peterson, 88 Kan. 350, 128 Pac. 191 (1912). 

* Elliot v. Horn, 10 Ala. 348 (1846); Starr v. Wright, 20 Ohio St. 97 (1870). 

*Since the fraudulent conveyance does pass a good title to the grantee, 
the grantor is not revested with title unless there is an actual reconveyance as 
distinguished from a mere retransfer for an independent purpose. See Harvey v. 
Harvey, 202 Wis. 553, 556, 231 N.W. 580, 581 (1930). 

*See Bump, op. cit. supra note 2, §470. See also Glenn, op. cit. supra note 
1, $§235, 236, 237 (discussing the extent to which an innocent purchaser from 
the grantee will be protected). 

* Springfield Homestead Ass’n. v. Roll, 137 Ill. 205, 27 N.E. 184 (1891); 
Payne v. Hutson, 264 Ill. App. 508 (1932). Second National Bank v. Brady, 96 
Ind. 498 (1884); Clark’s Administrator v. Rucker, 7 B. Mon. 583 (Ky. 1847); 
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The courts which adopt this approach insist that the moral obligation 
to reconvey constitutes a full and sufficient consideration for the re- 
conveyance; and the reconveyance, being a transaction based upon 
full consideration and constituting a restoration to the grantor of 
what is rightfully his property, can not be fraudulent as to the cred- 
itors of the grantee. 

Carried to its extreme, this approach proclaims that unless 
they have obtained a lien on the specific property, the creditors of 
the grantee can not attack the reconveyance even though they may 
have extended their credit in reliance upon the grantee’s title,!? 
or even though the reconveyance was made with actual intent to de- 
fraud the creditors of the original grantee. Thus in Clark’s Admin- 
istrator v. Rucker™® the court, in upholding a reconveyance to the 


grantor’s widow against the claims of the grantee’s creditors, states: 


It may be, that the fraudulent vendee was induced to make 
this transfer alone from the consideration that he could not hold 
the property himself and with a view to prevent his creditors from 
reaching it. He has, however, done that which justice required at 
his hands, and if he has been actuated by a fraudulent motive, 
this fraud on his part will not vitiate the conveyance. It is sus- 
tained, so far as the widow and infant are concerned, by a valid 
consideration [the moral obligation to reconvey] and they have 
in the transaction been actuated alone by a desire to obtain that 
property which in justice and good conscience they had a right 
to, and which their vendor was under a moral obligation to con- 
vey to them. ... 


The foregoing approach is acceptable enough in cases where the 
creditors of the grantee have not extended their credit on the strength 
of the grantee’s title or where the reconveyance is made for the 
bona fide purpose of restoring to the grantor property which is 
rightfully his and to which the grantee’s creditors have no valid 





Berg v. Frantz, 113 Ky. 888, 69 S. W. 801 (1902); Davis v. Graves, 29 Barb. 
480 (N.Y. 1859) ; Powell v. Ivey, 88 N.C. 256 (1883) ; Lockren v. Rustan, 9 N.D. 
43, 81 N.W. 60 (1899) ; Biccochi v. Casey-Swasey Co., 91 Tex. 259, 42 S.W. 963 
(1897) ; Farmer’s Bank v. Gould, 48 W. Va. 99, 35 S.E. 878 (1900). 

™See Biccochi v. Casey-Swasey Co., 91 Tex. 259, 42 S.W. 963 (1897), in 
which it was held that the grantor was entitled to have removed from his title 
the cloud caused by an attachment by grantee’s creditors after reconveyance. The 
court rejected the contention that the grantor was estopped from asserting his 
regained title although the grantee’s creditors had extended their credit on the 
basis of the grantee’s apparent ownership and his express representations of own- 
ership. The grantor was treated as a “moral creditor” so that the reconveyance 
was, at most, a mere preference by the grantee, which was entirely valid. See also 
Payne v. Hutson, 264 Ill. App. 508 (1932). 

*7 B. Mon. 583, 585 (Ky. 1847). 
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claim. But where the creditors of the grantee have been misled by 
the fraudulent conveyance into dealing with the grantee or where the 
reconveyance is made with the actual intent to defraud such creditors, 
a more desirable and more realistic approach is taken by those courts 
which refuse to permit the grantee to become “moral” at the sole 
expense of his creditors, and accordingly allow such creditors to 
reach the property in the hands of the grantor although they have 
not acquired a lien on the specific property prior to the reconvey- 
ance. The obiter of a recent Wisconsin™ case thus succinctly sets 
forth this realistic approach: 


Plaintiff also relies upon a statement . . . to the effect that 
if a fraudulent grantee makes a reconveyance “in fulfillment of his 
moral obligation” his creditors cannot complain because they have 
no legal right to ask him to hold property to which he has no 
moral right. . . . It is well established that while a conveyance 
for the purpose of hindering, delaying, and defrauding creditors 
is void as against creditors, it is valid between the parties and 
conveys good title to the grantee as against the grantor. Thus, the 
transaction appears to be quite analogous to the trust cases, and 
this accounts for the rule that a fraudulent grantee is under a 
moral duty to reconvey; that a reconveyance in execution of this 
duty should be favorably regarded in equity as a conscientious 
effort to reinstate the original status, and that creditors of the 
fraudulent grantee have no ground of complaint because they 
have no right to ask him to hold property to which he has no 
moral right. However, . . . it would seem to be true that for 
the rule to operate the reconveyance must have been a conscien- 
tious effort to discharge a moral duty and to right a wrong, and 
that the rule ought not to apply if the reconveyance is merely a 
device to defraud the creditors of the original grantee. In other 
words, the event ought to abide an examination of the facts and 
circumstances to see whether the matter is one of response to a 
moral obligation or only a new fraud.'® 


While this view appears to be in the minority among the decided 
cases, it readily recommends itself to approval. For if the courts 
are going to lean so heavily upon a “moral obligation” in uphold- 
ing the reconveyance, they should first assure themselves that the 
reconveyance really is made in pursuance of such an obligation and 
is not merely a means of juggling the title around for the purpose of 





* Marshall v. Marshall, 284 N.W. 541, 543 (Wis. 1939). 

** Accord: Keel v. Larkin, 83 Ala. 142, 3 So. 296 (1887); Chapin v. Pease, 10 
Conn. 69, 25 Am. Dec. 56 (1834); Allison v. Hagan, 12 Nev. 324 (1877) ; Maher 
v. Swift, 14 Nev. 324 (1879) ; Kalinowski v. McNeny, 68 Wash. 681, 123 Pac. 1074 
(1904); cf. Walton v. Tusten, 49 Miss. 569, 576 (1873); Glenn, op. cit. supra 
note 1, §124, p. 172. 
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hindering the creditors of the grantor at one time and the creditors 
of the grantee at a later time, as they begin to press their respective 
claims. 

It should be noted in this connection that where the creditors of 
the grantee have actually perfected a lien upon the particular prop- 
erty prior to the reconveyance, the cases agree that the grantor must 
take the reconveyance subject to such lien ; and accordingly such cred- 
itors will be permitted to assert their lien claim against the property 
in the hands of the grantor.4® This result follows quite reasonably 
as a concomitant of the rule that the fraudulent conveyance, as 
against the grantor, transfers a valid title to the fraudulent grantee. 

Effect of Reconveyance As Between Creditors of Grantor and 
Creditors of Grantee. Although the fraudulent conveyance is said 
to bind the parties and divest the grantor of his title, the position of 
the creditors of the grantor is entirely distinct from that of their 
debtor. While the grantor himself must depend upon the willingness 
of his grantee to fulfill his “moral obligation” to reconvey, his credi- 
tors need not base their claims upon any such uncertain contingency ; 
as to them the fraudulent conveyance is voidable from the beginning, 
and they may reach the property directly in the hands of the grantee, 
and as a matter of right.2" Their rights clearly are not diminished 
when the grantee voluntarily reconveys to his grantor. 

The right of the grantor’s creditors to have the fraudulent con- 
veyance set aside arises concurrently with the conveyance itself; it 
follows, then, that this right to have the conveyance set aside must 
have arisen before it was possible for the grantee’s creditors to gain 
any claim to the fraudulently conveyed property by virtue of their 
position as creditors of the grantee. Hence, where the grantee has 
made a voluntary reconveyance and a contest over the property arises 
between the creditors of the original grantor and the creditors of the 
original grantee, the cases have established the rule that the claims 
of the grantor’s creditors, unless they have been guilty of laches, have 
priority over the claims of the grantee’s creditors.1* Nor is this 





“ Greer v. Mitchell, 42 W. Va. 494, 26 S.E. 302 (1896). Ray v. McPherson, 
11 Neb. 197, 7 N.W. 873 (1881). 

* Bump, op. cit. supra note 2, $468. See Glenn, op. cit. supra. note 1, §§$67, 
228. For a discussion of whether the grantor’s creditor must have reduced his 
claim to judgment as an essential preliminary to equitable relief against a fraud- 
ulent conveyance, see Glenn, §75 et seq. 

™* Westervelt v. Hagge, 61 Neb. 647, 85 N.W. 852 (1901); Mullanphy Sav- 
ings Bank v. Lyle, 7 Lea. 431 (Tenn. 1881) ; cf. Keel v. Larkin, 83 Ala. 142, 147, 3 
So. 296, 299 (1887). But see Glenn, op. cit. supra note 1, §228, in which it is 
pointed out that if, while the property remains in the hands of the grantee, the 
grantee’s creditors actually levy upon it, their rights will often be preferred against 





| 
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priority to be disturbed by the fact that the creditors of the grantee 
have extended their credit in reliance upon his title or by the fact 
that the reconveyance is made with actual intent to defraud the 
grantee’s creditors. For the grantee’s creditors can claim no more 
than the property interest of the grantee himself, and his title has 
at all times been held subject to the equity of the defrauded creditors 
of the grantor to have the conveyance set aside.!® 
Oscar SHIENBROOD 


ConsTITUTIONAL Law—OrDINANCE OF 1787—NAavIGABLE Wat- 
ERS—CARRYING Piaces BETWEEN THE SAmME—Located on the 
boundary line between Wisconsin and Michigan are Plum Lake and 
Tenderfoot Lake, whose waters ultimately empty into Lake Su- 
perior. Between these two lakes runs an old trail or portage which 
has been in known use since 1879 as a means of portaging from 
one lake to the other. In Lundberg v. University of Notre Dame 
the Supreme Court of Wisconsin considered the application of 
Article IV of the Northwest Ordinance of 1787? to this portage. 
That article reads: 


The navigable waters leading into the Mississippi and the 
St. Lawrence, and the carrying places between the same, shall 
be common highways, and forever free, as well to the inhabi- 
tants of said territory as to the citizens of the United States, 
and those of any other States that may be admitted into the 
Confederacy, without any tax, impost or duty therefor.® 


The problem involved in this unusual case raises the following ques- 
tions: (1) what force does the Ordinance have in Wisconsin and 
the other states of the old Northwest Territory today, (2) how has 
the provision concerning “navigable waters leading into the Missis- 
sippi and St. Lawrence” been interpreted, and (3) how should the 
phrase “carrying places between the same” be construed. 





those of the grantor’s creditors who subsequently seek to reach the property. 
This invokes to some extent the idea of laches and the requirement of diligence, 
the actual levy of the grantee’s creditors being preferred to the mere potential levy 
of the grantor’s creditors, the former having acted first while the property was still 
in the hands of their debtor. 

* Many cases on the entire subject of this note are collected in a Note (1934) 
89 A.L.R. 1166. 

1282 N.W. 70 (Wis. 1938), motion for rehearing denied, 285 N.W. 839 (1939). 

* Rev. Stat. (2d ed. 1878) pp. 13-16. A similar provision is incorporated into 
the state constitution, Wis. Const. art. IX, §1; and in the Wisconsin Enabling 
Act, 9 Stat. 57 (1846). 

* Italics supplied. 
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I. Force of the Ordinance 


A. Historical background. The Ordinance was enacted on July 
13, 1787, nearly one year and eight months before the Federal Con- 
stitution went into effect. It provided for a “Government of the 
Territory of the United States north-west of the river Ohio.” The 
first section was temporary in nature, dealing with organization and 
operation of the territorial government. Then followed the famous 
six articles of compact which were by the very terms of the Ordi- 
nance to be forever unalterable unless by common consent.* These 
were contractual in nature and supposedly had the effect of a treaty 
between the original states and the people and future states to be 
formed out of the territory. The subject matter embraced funda- 
mental principles of government,® religious freedom,® prohibition of 
taxation of United States property,’ navigable waters and carrying 
places,* and a provision for the formation of new states.® 

Whatever doubt there may have been that the Ordinance continued 
to operate under the new federal government was dispelled when 
the first Congress by Act of August 7, 1789, adapted certain pro- 
visions to the new constitution and indicated its intent that the re- 
mainder should “continue to have full effect”.1° Any clause in the 
Ordinance repugnant to the Federal Constitution was, of necessity, 
superseded." Congressional power to reenact the Ordinance must 
find its source in the Federal Constitution.’ 





*“1t is hereby ordained and declared, by the authority aforesaid, That the 
following articles shall be considered as articles of compact between the original 
States, and the people and States in the said territory, and forever remain un- 
alterable, unless by common consent. 

* Art. II. 

* Art. I. 

"Art. IV. 

* Ibid. 

* Art. V. “And whenever any of the said States shall have sixty thousand free 
inhabitants therein, such State shall be admitted, by its delegates, into the Con- 
gress of the United States, on an equal footing with the original States, in all 
respects whatever; and shall be at liberty to form a permanent constitution and 
State government; Provided the constitution and government so to be formed, 
shall be . . . in conformity to the principles in these articles. . . .” 

1 Stat. 51 (1789). 

™U. S. Const. Art. VI, §2. 

™ Congress has unquestioned power to govern territories and make rules and 
regulations therefor: U.S. Const. Art. IV, §3; American Insurance Co. v. Canter, 
1 Pet. 511 (U. S. 1828). This is also termed a power “inherent in national 
sovereignty”, but see Willoughby, The Constitutional Law of the United States 
(2d ed. 1929) §58. 








Se 
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It might be suggested that the six articles of compact were the 
territorial equivalent of the articles of confederation.1* The con- 
federation existing at the time of the adoption of the Ordinance was 
itself a compact between the thirteen original states, but the articles 
of confederation made no reference to the formation of any new 
state or its admission into the confederation, except Canada. Was 
the Ordinance enacted to supply this need?!* If so, the Ordinance 
was merely part of the organic framework of the colonial govern- 
ment; and the Federal Constitution superseded it as well as the 
articles of confederation, for the new constitution set up a com- 
plete system of government into which new states might be ad- 
mitted.° The articles of compact in the Ordinance would, there- 
fore, cease to be binding as between the states and the territory, and 
the subsequent act of Congress would be a mere regulation of ter- 
ritory. 

B. Force in general. For some time after the adoption of the 
Federal Constitution no one attacked the legal force of the Or- 
dinance. So long as a section of the Northwest Territory remained 
such and did not acquire the status of a state admitted into the Union, 
the Ordinance continued in effect as a regulation of territory by 
virtue of the reenactment by Congress. But even if statehood was 
granted, there seemed no reason why the six articles of compact 
were not part of the organic law of the new state. The basis of such 
reasoning was that these articles were theoretically a compact effect- 
ing a contract or treaty between the original state and the people of 
the Northwest Territory and, therefore, states formed out of that 
territory.!* 





* Hutchinson v. Thompson, 9 Ohio 52 (1839); La Plaisance Bay Harbor Co. 
v. Monroe, Walker’s Ch. 155 (Mich. 1843). 

*“Between the confederacy and territory, the ordinance was what the 
articles of confederation were between the original thirteen states—a bond of 
union, and a guaranty of the rights of each within the territorial limits of the 
others”. La Plaisance Bay Harbor Co. v. Monroe, Walker’s Che 155, 164 (Mich. 
1843). 

*U. S. Const. Art. IV, $3. 

* Hogg v. Zanesville Canal and Mfg. Co., 5 Ohio 410 (1832), illustrates this 
theory. Did the enactment of Congress in 1789 constitute Congressional consent 
to a compact between states within the meaning of U. S. Const. Art. I, §10? See 
Rhode Island v. Massachusetts, 12 Pet. 657, 725 (U. S. 1838) (declaring a com- 
pact between states to have the same binding effect as a treaty between 
sovereign powers); Wharton v. Wise, 153 U. S. 155, 14 Sup. Ct. 783 (1894) 
(holding a compact between Virginia and Maryland made in 1785 binding where 
not inconsistent with the Constitution). Why has the Ordinance never been 
treated as a compact within this article? 
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A second line of cases began to question the effect upon the 
Ordinance of the admission into the Union of a state formed from 
the Northwest Territory. Those parts of the Ordinance dealing with 
territorial organization and government were obviously superseded.17 
Any provision conflicting with the state constitution was abrogated 
on the theory that in the adoption and ratification of the state con- 
stitution was to be found the common consent by which any article 
of compact might be altered.1* The real controversy centered around 
those matters as to which the constitutions were silent. 

Referring again to the Ordinance, we find that Article V pro- 
vided for admission of new states on an equal footing with the 
original states, in all respects whatever.’® A similar interpretation 
has been given to Article IV, Section 3, of the United States Con- 
stitution: “New States may be admitted by the Congress into this 
Union. . . .”* If the new state were bound by the articles of 
compact in the Ordinance, it would not possess that equality with 
the other states prescribed by both the Ordinance itself and the Fed- 
eral Constitution. Upon admission into the Union the new state is 
entitled to the sovereign powers held by the other states, subject only 
to the powers granted to the Federal Government by the Constitu- 
tion. Because of this principle of equal sovereignty, therefore, the 
present rule is that the Ordinance has become obsolete,?* subject to 
the qualification of the next section. 


Nevertheless, the Ordinance remains of value in construing the 





**See Spooner v. McConnell, 22 Fed. Cas. No. 13,245, at 942 (C.C.D. Ohio 
1838); cf. Economy Power & Light Co. v. United States, 256 U. S. 113, 121, 41 
Sup. Ct. 409, 412 (1921). 

* Conn. Mutual Life Ins. Co. v. Cross, 18 Wis. 109 (1864); see Spooner v. 
McConnell, 22 Fed. Cas. No. 13,245, at 942 (C. C. D. Ohio 1838); State of Ohio 
v. Boone, 84 Ohio St. 346, 356, 95 N. E. 924, 926 (1911). See note 5, supra. 

* Note 10, supra. Is this qualified by the words: “Provided the constitution 
and government so to be formed, shall be . . . in conformity to the principles in 
these articles . . .”? 

* Coyle v. Oklahoma, 221 U. S. 559, 31 Sup. Ct. 688 (1911) (holding that a 
condition in an enabling act is subject to revocation by the state, “this Union” 
meaning a Union of equal states). 

™«“Fquality of constitutional right and power is the condition of all the 
States of the Union, old and new”. Escanaba Company v. Chicago, 107 U. S. 
678, 689, 2 Sup. Ct. 185, 194 (1882). 

™ Permoli v. First Municipality, 3 How. 589 (U. S. 1844) ; Strader v. Graham, 
10 How. 82 (U. S. 1850); Escanaba Company v. Chicago, 107 U. S. 678, 2 Sup. 
Ct. 185 (1882) ; Sands v. Manistee River Improvement Co., 123 U. S. 288, 8 Sup. 
Ct. 113 (1887); State ex. rel. Weiss v. District Board, 76 Wis. 177, 44 N.W. 967 
(1890) ; State ex rel. Att’y General v. Cunningham, 81 Wis. 440, 51 N.W. 724 
(1892) ; State ex rel. Donahey v. Edmondson, 89 Ohio St. 93, 105 N.E. 269 (1913). 
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state constitution.** In State ex rel. Attorney General v. Cunning- 
ham,** the leading case in Wisconsin, the court held in regard to the 
Ordinance : 


. . « Though obsolete it may properly be regarded as in pari 
materia and helpful and of historical value in construing sections 
of the constitution which replaced its provisions.* 


Thus as an aid in construction it has legal as well as historical sig- 
nificance. 


C. Navigable waters. The general rule that the Ordinance is in- 
operative except as an aid in construction deserves qualification in 
regard to Article IV dealing with navigable waters and carrying 
places, which enjoys peculiar force (1) because later decisions hold it 
still in force as a regulation of commerce, and (2) because it is in- 
corporated into the Wisconsin state constitution. 


The earlier cases held Article IV as to navigable waters and 
carrying places to be in force on the theory that the compact was 
binding on the new states of the Northwest.2® Then the doctrine of 
“equal footing” was propounded and the decisions swung to an oppo- 
site result.27 When it seemed settled that the particular provision as 
to navigable waters as a part of the Ordinance was no longer in 
force, it suddenly came to life in the form of a regulation of com- 
merce. In Pollard’s Lessee v. Hagan** the Supreme Court of the 
United States had intimated that a similar clause in the act ad- 
mitting Alabama into the Union might be nothing more than a regu- 





* Wanamaker, dissenting in State ex rel. Donahey v. Edmondson, 89 Ohio 
St. 93, 115, 105 N.E. 269, 275 (1913), contended that the Ordinance was not en- 
tirely superseded, that it was the territorial bill of rights and is an indispensable 
aid in construction. “It is an old rule of construction, followed uniformly by 
our courts, that, in construing the new constitution, regard must be had to the 
old order of things before the new constitution, so as to more clearly understand 
what changes were intended by the new constitution, and in this respect the old 
ordinance is still of great value”. Jd. at 116, 105 N.E. at 276. 

*81 Wis. 440, 51 N.W. 724 (1892). 

37d. at 511, 51 N.W. at 738. 

* Spooner v. McConnell, 22 Fed. Cas. No. 13,245 (C.C.D. Ohio 1838); Pal- 
mer v. Cuyahoga County, 18 Fed. Cas. Co. 10,688 (C.C.D. Ohio 1843); Jolly v. 
Terre Haute Draw-Bridge Co., 13 Fed. Cas. No. 7, 441 (C.C.D. Ind. 1853) ; Hogg 
v. Zanesville Canal and Mfg. Co., 5 Ohio 410 (1832); Catron, J., dissenting in 
Strader v. Graham, 10 How. 82, 99 (U.S. 1850). 

Woodman v. Kilbourn Mfg. Co., 30 Fed. Cas. No. 17,978 (C. C. Wis. 
1867) ; La Plaisance Bay Harbor Co. v. Monroe, Walker’s Ch. 155 (Mich. 1843). 
See cases cited supra note 22. 

*3 How. 212, 223 (U. S. 1844). 
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lation of interstate commerce and as such within the power of Con- 
gress. 


In Economy Light & Power Company v. United States®® the 
United States Supreme Court said: 


. . . But, so far as it’ [Ordinance of 1787] established public 
rights of highway in navigable waters capable of bearing com- 
merce from State to State, it did not regulate internal affairs 
alone, and was no more capable to repeal by one of the States 
than any other regulation of interstate commerce enacted under 
the exclusive power of Congress to regulate commerce with the 
Indian tribes.®° 
The Supreme Court of Wisconsin in Lundberg v. University of 
Notre Dame* and other cases** has construed this decision as mean- 
ing that the section of the Ordinance is still in full force. If so, it 
would apply to every other state in the Northwest, as well as Wis- 
consin. It is submitted that neither the holding nor the opinion in the 
Economy Light & Power Company case support that extreme posi- 
tion. The issue there was whether the Desplaines river in Illinois was 
still a navigable water of the United States within the Act of March 
3, 1899.43 The Court found that this was one of the routes of 
commerce intended by the Ordinance, and held that public interest 
in streams of this character had its origin in the Ordinance, and 
that since the Desplaines river was therefore a navigable water of 
the United States it could not be obstructed without federal per- 
mission. The inference is that the Ordinance is not such a regulation 
of commerce as to exclude state action; it is not a complete asser- 
tion of Congressional authority ;** but it does make the rivers of 
the Northwest public waters of the United States in so far as they 
are navigable in fact.** In that sense it may be said that through 
its reenactment by the Congressional legislation of 1789 the Ordi- 
nance is still in force. 





* 256 U.S. 113, 41 Sup. Ct. 409 (1921). 

"7d. at 120, 41 Sup. Ct. at 412. Italics supplied. 

™ 282 N.W. at 73 (Wis. 1938). 

™ See cases cited in the Lundberg opinion, 282 N.W. at 73 (Wis. 1938). 

"30 Stat. 1151 (1899); 33 U.S.C. $401 (1934). See Starr, Navigable Waters 
of the United States—State and National Control (1921) 35 Harv. L. Rev. 154. 

“ This is also suggested by the lower court’s opinion, Economy Light & Power 
Co. v. United States, 256 Fed. 792, 801 (C.C.A. 7th, 1919) semble. 

*“Tt did not make them navigable in law unless they were navigable in fact, 
but declared the public rights therein so far as they were navigable in fact... .” 
256 U. S. 113, 120, 41 Sup. Ct. 409, 411 (1921). Accord: Moore v. Sanborne, 2 
Mich. 519, 525 (1853). See Gould, Waters (3d ed. 1900) §68. 
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In Wisconsin the provision concerning navigable waters and 
carrying places was voluniarily adopted into the state constitution.** 
To the extent to which the provision of the Ordinance has become 
a part of the state constitution there can be question as to its interpre- 
tation but none as to its force. 


IT. Interpretation as to Navigable Waters 


A. Conflicting theories. The case interpreting Article IV of 
the Ordinance as to navigable waters leading into the Mississippi and 
St. Lawrence have followed two distinct and directly conflicting 
theories as to the purpose of the “navigable waters” clause: (1) 
that it was designed to prevent physical obstruction and impedi- 
ments to navigation and (2) that the clause simply prohibited dis- 
crimination: denying to citizens of other states the equal right to 
the use of navigable waters, and the imposition of taxes, imposts and 
duties upon the routes of commerce. 

The problem of whether the Ordinance was a limitation on (1) 
the Federal Government, (2) the states, or (3) individuals, or any 
combination of these, seems confused with the two major theories. 
The proposition that the Ordinance is a limitation on the powers of 
the Federal Government may now be rejected. A few early cases 
in which the Ordinance was treated as a comjact in the sense of a 
treaty contained dicta that the Ordinance imposed the same restric- 
tions on the Federal Government as on the states,®7 but since the 
Ordinance now has force only as a regulation of commerce or as 
a part of the state constitution, no restriction on the Federal Govern- 
ment could be involved.*® There has been no attempt in the cases 





“Wis. Const. art. IX, §1. “And the river Mississippi and the navigable 
waters leading into the Mississippi and St. Lawrence, and the carrying places 
between the same, shall be common highways and forever free, as well to the 
inhabitants of the state as to the citizens of the United States, without any tax, 
impost or duty therefor”. 

** Spooner v. McConnell, 22 Fed. Cas. No. 13, 245, at 954 (C.C.D. Ohio 1838). 
Hutchinson v. Thompson, 9 Ohio 52 (1839), deserves particular attention; it 
advances the argument that the provision as to navigable waters was a limitation 
on the power of the general government under the articles of confederation and 
not a prohibition to the new states, that it was a guaranty to the people of the 
territory against the interference of Congress; hence the reason for the other- 
wise puzzling sequence of words: “as well to the inhabitants of said territory, as 
to the citizens of the United States. . . .” 

* Leitch v. City of Chicago, 41 F. (2d) 728 (C.C.A. 7th, 1930) (holding that 
the Ordinance did not prohibit Congress from surrendering jurisdiction over the 
Chicago river so that part of the river could be filled in by the city of Chicago 
acting under state authorization). 
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to determine whether the Ordinance was intended to apply to state 
or individual. If the Ordinance was designed to prevent political 
regulation and imposition of taxes, it would be primarily a limitation 
on state action. If it was to prohibit physical obstruction, it might 
logically be a limitation on both state and individual action. 


B. Political Regulation. One interpretation given to the Ordi- 
nance is that it does not prohibit physical obstructions at all, but 
prohibits the imposition of duties for the use of navigation and any 
discrimination denying to citizens of other states the equal right 
to such use.*® The protection of navigable waters as public high- 
ways from physical obstruction is derived from the common law. 

This interpretation emphasizes that part of the provision which 
declares that navigable waters and carrying places shall be forever 
free “as well to the inhabitants of said territory as to the citizens of 
the United States and those of any other states that may be admitted 
into the Confederacy without any tax, impost or duty therefore.” 
The Supreme Court of the United States adopted this view in 
Willamette Iron Bridge Company v. Hatch.” There defendant had 
commenced the construction of a bridge over a river in the state 
of Oregon, under authorization of the Oregon state legislature. 
The Oregon enabling act contained the same provision concerning 
navigable waters as the Ordinance. The lower court granted an in- 
junction against the construction of the bridge on the ground that 
it obstructed navigation and that such obstruction would violate the 
clause in the enabling act. The United States Supreme Court, grant- 
ing that this clause was in force as a regulation of commerce, pointed 
out that it had its origin in Article IV of the Ordinance of 1787 and 
then proceeded to determine what regulation of commerce was 
effected. The Court rejected the “physical obstruction” theory and 





* Note that these purposes were substantially accomplished by the Federal 
Constitution adopted after the Ordinance. “It was the intention of the ordinance, 
first, to restrain a state from obstructing the navigation of a river to the injury 
of the inhabitants of another state, into or from which it passed; and in the 
second place, to prohibit all discriminating duties on citizens of other states, on 
any river. ... This was effecting precisely what was effected by the consti- 
tution of the United States, which was in agitation at that very time, and was 
adopted two years afterwards. That gives to the citizens of each state, all the 
privileges and immunities of citizens of the several states, and in addition, 
clothes Congress with the power of regulating the commerce among the states. 
The principles of the new constitution, (as it was uncertain whether it would 
be adopted,) were carried into the ordinance”. Hutchinson v. Thompson, 9 Ohio 
52, 65 (1839). 

“125 U.S. 1, 8 Sup. Ct. 811 (1887). 
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advanced two reasons for so doing. (1) If so construed the Ordi- 
nance would prevent the state itself from obstructing navigable 
waters; yet the power of the state in this regard seemed a well- 
settled proposition.** (2) If the provision relates to physical ob- 
struction, the carrying places can never be abandoned; but the enac- 
tors of the Ordinance must have intended a diversion of these carry- 
ing places to other uses with the progress of society. Therefore, 
this provision has no reference to physical obstructions but to po- 
litical regulations which would hamper the freedom of commerce. 

Other federal decisions seem to be in accord.“* The same con- 
struction has been followed by the Wisconsin court in at least two 
cases.** These cases have never been specifically overruled and are 
still authority in Wisconsin for the proposition that the Ordinance 
does not deal with physical obstruction at all, and that its main pur- 
pose is to prevent the imposition of tariffs and duties on the flow 
of commerce and to prohibit political regulations.** 


C. Physical obstruction. A second theory of interpretation has 
been that the Ordinance prohibits physical obstruction of navigable 
waters. Here the emphasis is placed upon that part of the Ordinance 





“Cases collected at 125 U. S. 1, 10, 8 Sup. Ct. 811, 816 (1887). Pound v. 
Turck, 95 U. S. 459 (1877), should be of particular interest in Wisconsin law: 
holding that a Wisconsin statute authorizing a dam obstructing navigation-to the 
damage of plaintiff was constitutional. The Ordinance and the Wisconsin Enabling 
Act were not discussed in the opinion but must have been before the court. See 
Cardwell v. American Bridge Co., 113 U. S. 205, 211, 5 Sup. Ct. 423, 425 (1884). 

“* Cardwell v. American Bridge Company, 113 U. S. 205, 5 Sup. Ct. 423 
(1885) ; Hamilton v. Vicksburg, Shreveport & Pacific R.R., 119 U. S. 280, 7 Sup. 
Ct. 206 (1886) ; Huse v. Glover, 119 U. S. 543, 7 Sup. Ct. 313 (1886); Manigault 
v. Springs, 199 U. S. 473, 26 Sup. Ct. 127 (1905) (holding a dam across navigable 
stream in order to drain lowlands not a violation of provision in South Carolina 
constitution that “All navigable waters shall forever remain public highways 
free”, etc.) ; Pacific Gas Imp. Co. v. Ellert, 64 Fed. 421 (C.C. Calif. 1894). 

“J. S. Keator Lumber Co. v. St. Croix Boom Corp., 72 Wis. 62, 38 N.W. 
529 (1888); In re Southern Wisconsin Power Company, 140 Wis. 245, 122 
N.W. 801 (1909). See Falls Mfg. Co. v. Oconto River Imp. Co., 87 Wis. 134, 
152, 58 N. W. 257, 262 (1894). 

“See Flambeau River Lumber Co. v. Railroad Comm., 204 Wis. 524, 540, 
236 N.W. 671, 677 (1931). 

A motion for rehearing in Lundberg v. University of Notre Dame was de- 
nied, and the Supreme Court of Wisconsin in an explanatory memorandum in- 
dicated that it might adopt this interpretation in the future. Referring to the 
cases just discussed, the court said: “We consider that these authorities reasonably 
support the contention that the Ordinance of 1787 had a far more limited scope 
than was indicated in the original opinion, namely, that the act was wholly po- 
litical in its prohibitions, leaving to the exercise of the state police power and 
enactments by Congress, if made, such prohibition of physical obstructions to 
navigation or physical interferences with navigable waters as might be considered 
compatible with the public welfare”. 285 N.W. 839, 840 (Wis. 1939). 
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declaring that navigable waters “shall be common highways, and 
forever free. . . .” 

In Wisconsin this theory finds expression in the so-called “trust” 
doctrine: that the state holds the title to navigable waters in trust 
for the public use, this trust being inalienable so that the state itself 
can never constitutionally impair the trust. It has been held that 
this trust doctrine finds its inception in the Ordinance.** Under such 
doctrine the state can never obstruct or destroy navigable waters ex- 
cept in aid of navigation.** This seems irreconcilable with the propo- 
sition “that under the Ordinance of 1787 and under the applicable 
provisions of our constitution, in the absence of Congressional ac- 
tion, the power of the state over navigable waters within the state 
is plenary” .*® 

Even in those jurisdictions where it is held that the provision of 
the Ordinance prohibits the state from authorizing physical obstruc- 
tions to navigable waters, the state has certain acknowledged pow- 
ers.*® Thus the state can authorize the building of a dam in aid of 
navigation,” or the construction of booms to facilitate control of 
log driving,® since this is consistent with the spirit of the Ordinance, 
the promotion of commerce.5? A reasonable toll may be charged 
and does not constitute a “tax, impost or duty”; the toll is not a 
tax in the sense of a charge for the general purposes of government, 
but a compensation for the use of the improvement.®* The state also 





* Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1902). See Note (1928) 5 
Wis. L. Rev. 34, for a partial collection of the cases. 

“City of Milwaukee v. State, 193 Wis. 423, 429, 214 N.W. 820, 822 (1927). 

“See In re Crawford County Levee and Drainage District, 182 Wis. 404, 409, 
196 N. W. 874, 876 (1924). “We are the trustee of the navigable waters within 
our borders for the benefit not only of the people of our own state but for the 
benefit of the whole United States. And this trust we cannot diminish or abrogate 
by any act of our own. . . . Neither the state nor this court has anything to do 
with the wisdom of the policy of keeping inviolate our navigable waters”. 

“Flambeau River Lumber Co. v. Railroad Comm., 204 Wis. 524, 540, 236 
N.W. 671, 677 (1931). 

“If the state cannot authorize obstructions to navigation, it cannot authorize 
the destruction of navigable waters, as by a drainage project. It is assumed 
that the waters lie wholly within the state and that Congress has not acted 
so as to exclude state action. 

* Huse v. Glover, 113 U. S. 543, 7 Sup. Ct. 313 (1886) ; Wisconsin River Imp. 
Co. v. Manson, 43 Wis. 255 (1877). Accord: Falls Mfg. Co. v. Oconto River 
Imp. Co., 87 Wis. 134, 58 N.W. 243 (1894). 

™ Osborne v. Knife Falls Boom Corp., 32 Minn. 412 (1884). 

™ Spooner v. McConnell, 22 Fed. Cas. No. 13, 245 (C.C.D. Ohio 1838). 

™ Huse v. Glover, 119 U. S. 543, 7 Sup. Ct. 313 (1886) ; Wis. River Imp. Co. 
v. Manson, 43 Wis. 255 (1877); Underwood Lumber Co v. Pelican Boom Co., 
76 Wis. 76, 45 N.W. 18 (1890) ; Osborne v. Knife Falls Boom Corp., 32 Minn. 412 
(1884). 
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has the power to authorize the construction of a bridge provided the 
right of free navigation is not materially impaired,™ since any high- 
way is subject to crossing when required by public convenience and 
necessity. Authorizing the erection of a dam for a public purpose 
other than the improvement of navigation may be within the power 
of the state, provided the dam does not materially obstruct naviga- 
tion.®> Nor does granting a ferry franchise interfere with the free 
navigation protected by the Ordinance.** But a similar provision in 
the act admitting California into the Union has been held to pre- 
vent the state from obstructing, or destroying, rivers for any purpose 
which has “no relation to facilitating navigation and commerce”.5* 


III, The Lundberg Decision 


A. Carrying places between the same. With this background of 
apparently conflicting decisions as to that part of the Ordinance 
which dealt with navigable waters leading into the Mississippi and 
St. Lawrence, the Supreme Court of Wisconsin faced for the first 
time, in Lundberg v. University of Notre Dame, a fact situation in- 
volving the portages, or “carrying places between the same”. Plain- 
tiffs in the case owned a summer resort at Tenderfoot Lake in north- 
ern Wisconsin (Vilas County). Since 1879 they had using in con- 
nection with their resort a trail or portage between Tenderfoot and 
Plum Lakes, both of which drain into the Ontonagon river flowing 
north into Lake Superior. In 1937 the defendant university by its 
agent fenced in its property on Plum Lake, blocking the portage. 
The plaintiffs sought injunctive relief, contending that (1) the 
trail was a portage or carrying place within the provisions of article 
IV of the Ordinance, and section 1, article IX, of the Wisconsin 
constitution ; or (2) there was an easement over the trail arising from 
long adverse user. The lower court granted a decree restraining 
defendants from obstructing the portage, on the first of these 
grounds. On appeal this was reversed, the court holding that the 





“Escanaba Company v. Chicago, 107 U. S. 678, 2 Sup. Ct. 185 (1882); 
Jolly v. Terre Haute Draw-Bridge Co., 13 Fed. Cas. No. 7, 441 (C.C.D. Ind. 
1853); Ill. River Packet Co. v. Peoria Bridge Assoc., 38 Ill. 467 (1865). See 
Sweeney v. C.M. & St.P. Ry., 60 Wis. 60, 18 N.W. 756 (1884). 

State v. Eau Claire, 40 Wis. 533 (1876). 

* Chapin v. Crusen, 31 Wis. 209 (1872). 

* Woodruff v. North Bloomfield Gravel Mining Co., 18 Fed. 753, 786 (C.C.D. 
Cal. 1884). 
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particular portage was not a “carrying place” within the meaning of 
the Ordinance, since it was not in commercial use in 1787.5° 

The court was not bound by any precedent and might have taken 
one of several approaches. In view of the fact that title to navigable 
waters was not in issue and hence the trust doctrine inapplicable, 
the following reasoning might have been acceptable: There is noth- 
ing in the Federal Constitution or legislation creating private rights 
in such a situation as this. And though the state has limited her 
own sovereign power by the state constitution which makes the 
Ordinance part of the municipal law of Wisconsin, the state consti- 
tution should be interpreted in the same manner as the Ordinance— 
a self-limitation on the power of the state prohibiting an exercise of 
political control and taxation, rather than an attempt to create private 
rights of way not existing independently thereof. If there are any 
private rights in this case, those rights must be determined under 
rules of law operating independently of the provisions of the Ordi- 
nance and section 1, article IX, of the state constitution. And since 
there is no rule of law giving rights of way over carrying places 
comparable to rights in navigable waters themselves, any rights that 
may exist must arise out of special relationship, either a private ease- 
ment by prescription or a public right by dedication, actual or pre- 
sumed. 

Instead the court adopted a different approach: Article IV of 
the Northwest Ordinance is in full force in Wisconsin aside from the 
incorporation of its terms in the state constitution. It is “assumed 
without deciding” that the Ordinance prohibits physical obstruction 
by private individuals of the carrying places to which it applies. 
But since a carrying place exists only in connection with navigable 
waters used as a commercial route, the only carrying places pro- 





"The court disposed of the issue of private or public easement arising from 
long adverse user—a problem not within the scope of this article—by holding that 
the use was permissive because of the doctrine of Bassett v. Soelle, 186 Wis. 
53, 202 N.W. 164 (1925), and State v. Town Board, 192 Wis. 184, 212 N.W. 249 
(1927). 

” This is the “political regulation” theory. In the memorandum opinion filed 
on denial of motion for rehearing in the Lundberg case, this possible approach was 
kept open for the future. “. . . we do not deem it necessary finally to determine 
whether the Northwest Ordinance has any relation whatever to physical obstruc- 
tions by private persons or whether it is effective to create causes of action in 
private persons for such obstructions. On the other hand, we do not wish to 
foreclose a later holding to this effect, and for that reason find it necessary to file 
this explanatory memorandum”. 285 N.W. 839, 841 (Wis. 1939). 

282 N.W. at 76 (Wis. 1938). See note 59, supra. 
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tected by the Ordinance are those which were established and in com- 
mercial use at the time of the enactment of the Ordinance. There- 
fore, there is no right of way across the trail in question by virtue of 
the Ordinance and state constitution, and any rights must arise un- 
der the common law rules governing easement by prescription or pub- 
lic easement by dedication. 

The first problem in the decision was an elementary definition of 
carrying place: “a strip of land between or along navigable waters 
over which, by the process of hauling, various points in the water 
route may be connected into a single avenue of commerce”’.®! It 
is to be noted that there are two types of portages, one over a 
watershed binding together two streams flowing in opposite direc- 
tions ; and the other a portage between two points of navigability on 
the same stream, circumventing rapids, falls or other obstruction. 

Defendants’ contention that the provision of the Ordinance re- 
ferred to carry places over the watershed, between navigable waters 
leading into the Mississippi and navigable waters leading into the 
St. Lawrence,®* was rejected. The contention had some support in 
dicta.** However, the court thought this construction too narrow 





“24. at MA. 

“See Hulbert, Historic Highways of America, Vol. 7, Portage Paths (1903) at 
23. “In this connection it is proper to make a restriction; portage paths not only 
joined the heads of streams flowing in opposite directions, but were also land 
routes between rivers and lakes, between lakes, and even between rivers running 


in the same direction. . . . The most common form of portage, however, was the 
pathway on a river’s bank around rapids and waterfalls which impeded the voy- 
ageur’s way”. 


* Appellants’ Brief, pp. 25-28, Lundberg v. University of Notre Dame. 

““The term ‘carrying places’ aids in the construction of what were considered 
‘navigable waters’. At that time navigation in this territory was principally carried 
on by canoes and other small water craft. The ‘voyageurs’ would proceed up a 
stream to the very limit of its availability to float such craft, whereupon the 
load and the craft itself would be carried over to another stream and the voyage 
continued. Such was the method of carrying the commerce across the state by 
way of the Fox and Wisconsin rivers. . . . Such was the commerce from Lake 
Superior to the Mississippi by way of the Brule and St. Croix rivers... .” 
Nekoosa-Edwards Paper Co. v. Railroad Comm., 201 Wis. 40, 44, 228 N.W. 144, 
146 (1930). 

And note the language in Spooner v. McConnell, 22 Fed. Cas. No. 13,245, at 
953 (C.C.D. Ohio 1838): “Foreseeing that the time would come when between 
the lakes on the north, and the Mississippi and its tributaries, there would be 
much intercommunication, it was deemed important to guard against these ob- 
structions; and hence, doubtless, the reason for the provision securing the right 
of way along the ‘carrying places, or portages, between the waters of the streams 
emptying into the lakes, and those which flowed into the Mississippi’ ”. 

See also Illinois River Packet Co. v. Peoria Bridge Assoc., 38 Ill. 467, 481 
(1865). 
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and, relying largely on The Montello,® concluded that the term 
“carrying places” refers to portages in the same watershed as well as 
portages between two watersheds. This conclusion is reasonable; 
there is little sense in preserving the freedom of portages over the 
watersheds if portages around rapids in the same route of commerce 
were left unprotected. A broader restatement of defendants’ con- 
tention should be considered: that the provision of the Ordinance 
was intended to apply only to portages in through systems of com- 
merce between the two major waterway systems in the Northwest, 
the Mississippi and the St. Lawrence; such would seem in accord 
with the intent of those who enacted the Ordinance and whose main 
concern was keeping open a route between the Mississippi region 
and the East. 

The court ultimately adopted a test which does not differ greatly 
‘n result: to come within the provision the carrying place must have 
been used as such in connection with the use of navigable waters as 
a commercial route at the time of the enactment of the Ordinance, 
1787.8 This is subject to the qualification that the concept of 
“carrying place” will open up to include portages acquired by gift, 
purchase, or condemnation in connection with the establishment of 
a new commercial route. It is clear that few portages as we now 
use the term would ever come within the court’s standard. With few 
exceptions it would be extremely difficult to prove the commercial 
use of a portage in Wisconsin in 1787; a notable exception is the 
famous portage between the Fox and Wisconsin Rivers, at the site 
of the present city of Portage, which was in use as far back as 1718. 


With this test of commercial user is to be compared the uniform 





*20 Wall. 430 (U.S. 1874). 

“See Strader v. Graham, 10 How. 82, 98 (U.S. 1850); Economy Light & 
Power Co. v. United States, 256 Fed. 792 (C.C.A. 7th, 1919); Burroughs v. 
Whitwam, 59 Mich. 279, 26 N.W. 491 (1886). 

“If the validity of the provision depends upon its enactment as a regulation 
of commerce in 1789, or its incorporation in the Wisconsin constitution in 1848, 
it would seem that one of the two later dates would be operative, unless it may 
be said that the two later enactments were merely intended to perpetuate the 
force of the Ordinance. 

* 228 N.W. at 75, 76 (Wis. 1938). Cf. the cases in which it has been held that 
where the level of a lake has been raised for 20 years or more the land sub- 
merged thereby becomes an extension of the lake with the title in the state under 
the trust doctrine proclaimed by the Ordinance. In re Horicon Drainage Dist., 
136 Wis. 227, 116 N.W. 12 (1908); Mendota Club v. Anderson, 101 Wis. 479, 78 
N.W. 185 (1899); Att’y General ex rel. Becker v. Bay Boom Wild Rice & Fur 
Co., 172 Wis. 363, 178 N.W. 569 (1920). 

“The Montello, 20 Wall. 430, 432 (U. S. 1874). 
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line of Wisconsin decisions holding that any stream navigable in 
fact comes within the protection of the Ordinance, regardless of 
actual use in, or capacity for, commerce.” The court, then, will apply 
a different criterion to navigable waters than to carrying places. This 
is explained by the “material distinction” between navigable waters 
and a carrying place. Navigable waters exist today substantially un- 
changed from their state in 1787; that is, their course is more or less 
physically constant. On the other hand, a carrying place is estab- 
lished only by use. The difference, therefore, is based on determin- 
ability in natural state.” 


B. Abandonment of carrying places. The Lundberg decision is 
further notable for its indication that carrying places may be aban- 
doned, even though they existed in 1787 and were within the Or- 
dinance.™ Reliance was placed on statements in Willamette Iron 
Bridge Co. v. Hatch:™ 


. and it cannot be supposed that those carrying places were 
intended to be kept us as such. No doubt that at the present time 
some of them are covered by populous towns, or occupied in 
some other way incompatible with their original use; and such 
a diversion of their use, in the progress of society, cannot but have 
been contemplated. 

However, it is to be noted that this reasoning was used as a basis for 
holding that the Ordinance did not prohibit physical obstructions, a 
theory that receives little support in Wisconsin. If the Ordinance 
does not prohibit physical obstruction by private individuals, carry- 
ing places may be abandoned just as navigable waters may be ob- 
structed. But under the Wisconsin decisions navigable waters under 
the Ordinance apparently may not be abandoned. If navigable waters 
cannot be abandoned, why can portages? The provision says that 





* Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898); Nekoosa- 
Edwards Paper Co. v. Railroad Comm., 201 Wis. 40, 228 N.W. 144 (1930) (hold- 
ing that a small creek no longer used for commercial profit but only for recreation 
is navigable in law). 

"= But see Spooner v. McConnell, 22 Fed. Cas. No. 13,245, at 945 (C.C.D. Ohio 
1838). “The provisions of the ordinance had reference to the navigable rivers apd 
the carrying places, as they then were. ... The carrying places between the 
navigable points at the date of the compact, were in their natural state. No 
way had been opened for a solitary traveller, much less for purposes of com- 
merce. . . . Navigable rivers and the carrying places between them, are places 
on the same footing by the compact; and the only difference between them is, 
the rivers have established channels, whilst the carrying places are unmarked”. 

"228 N.W. at 75 (Wis. 1938). 

"125 U.S. 1, 12, 8 Sup. Ct. 811, 817 (1887). 
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carrying places as well as navigable waters shall be “common high- 
ways and forever free”. If they are to remain forever common 
highways and free, by constitutional mandate in Wisconsin, neither 
an enactment of the state legislature nor the common law doctrine 
of abandonment as applied to ordinary highways should be capable 
of changing that status."* Here again the court can fall back on its 
distinction between navigable waters and carrying places and its test 
of commercial user: since the Ordinance protects only those carry- 
ing places which form part of a commercial route, the carrying 
place might cease to be within that definition if its use commercially 
is abandoned.”® 

C. Policy considerations in the Lundberg case. Undoubtedly, 
definite policy considerations lie behind the Lundberg decision. The 
great importance to the resort business of keeping open these trails 
in northern Wisconsin, and the proportions of the resort business as 
a major industry in this state, were factors to be weighed. Against 
this public interest were balanced two factors: (1) the probable effect 
of a contrary decision on dozens of land titles, and (2) the in- 
ability to limit application of the Ordinance on any other grounds. 
By far the most pressing of these was the problem of delimiting the 
definition of carrying places to exclude from public easement thou- 
sands of potential portages which might otherwise become common 
highways at will and to exclude former portages in the more popu- 
lated areas, particularly the lake region in the southern portion of 
the state. 

Preserving the famous portage trails for the resort business is 
now a legislative and individual problem, but should receive state- 
wide support. 

RicHarp W. EFFLAND 





“The “inalienable trust” doctrine. 

"See a similar approach in Economy Light & Power Co. v. United States, 
256 Fed. 792, 801 (C.C.A. 7th, 1919): “But the fact that changing methods 
have dispensed with the necessity for using the carrying places does not lessen in 
any degree the value of the navigable portions of the streams”. 














NEWS OF THE SCHOOL 


ORDER OF THE Corr: The following members of the senior class 
were elected to the Order of the Coif: Bernard Berk, James J. 
Burke, Virginia E. Collins, Edward V. Davey, Norma Goldstein, 
Wirth Koenig, Eugene G. Lamboley, Paul P. Lipton, Frederick U. 
Reel, Paul W. Schuette, Oscar Shienbrood, and Richard M. Siegel. 
Honorary membership was bestowed upon Robert M. Rieser of 
Madison, former president of the State Bar Association. 


Honors: The Salmon W. Dalberg Scholarship Prize was award- 
ed to Paul P. Lipton. The following students graduated from the 
law school with honors: Norma Goldstein, Paul P. Lipton, Paul W. 
Schuette. 


Law Scnoot ScHorarsuips: Wisconsin Law School Alumni 
Association scholarship awards were made to six members of the 
second-year class: Glenn Davis, Richard Effland, Fred Kaftan, 
Bernard Meyer, Richard Tinkham, and Joseph Wilkus; and to the 
following first-year students: Charles Luce, Harriet Zetterberg, 
Ernst Schopflocher, and George Young. 


Lecat Arp: Howard W. Latton has been named chairman of 
the Legal Aid Bureau for the school year 1939-1940, and Conrad 
Shearer will serve as secretary. 


Law Scuoot BaNnguet: The annual Law School Association 
banquet was held April 27 in the Memorial Union. The principal 
speaker was George I. Height, Chicago attorney and Wisconsin 
alumnus, who spoke on adw cacy before an appellate court. 


Law ScnHoot AssociaTion: This year saw the adoption of a 
new Association constitution and the establishment of a new gov- 
erning body, the Association Council. The elected members of the 
Council for the ensuing year, in addition to the president, Glenn 
Davis, are Lowell Schoengarth, Richard Tinkham, John Varda, 
Marlin Volz, and Robert Wolfe. Plans are under way for the in- 
auguration of a moot court system next fall. 


Facutty: Professor Alfred L. Gausewitz has been on leave 
of absence during the past semester; he has been touring Europe 
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with his family. He will also be absent for the coming school year, 
which he will spend teaching at the University of Arizona Law 
School. a 

Glen H. Bell, President of the Dane Coun'~ Bar Association, 
will teach the course in Evidence next year during rofessor’s Gause- 
witz’s absence. Frank A. Ross, Madison atto .ey, will continue 
teaching Criminal Law. 

Professor William Gorham Rice, Jr., will be « . leave of absence 
for the first semester of 1939-1940. Assistant 1:ofessor John C. 
Stedman has been awarded a research grant by Columbia University 
in New York City and will spend the year there c»ing research in 
the field of patent law. 

Professor Ray A. Brown is teaching at the University of South- 
ern California this summer. Assistant Professor Willard Hurst is 
giving a summer session course in Trade Regulation at the North- 
western University School of Law. 

Paul W. Schuette, editor-in-chief of the Wisconsin Law Review 
for the past year, has been appointed to the newly created post of 
Graduate Assistant. He will do both research and administrative 
work. 
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